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DETEBiaNES  VS  THS 


SUPREME  COURT  OF  THE  STATE  OF  IOWA, 

IOWA  CITY,  JUNE  TERM,  A.D.  1853w 
In  the  Seventh  Year  of  the  State. 


present : 

HoK.  JOSEPH  WILLIAMS,  ChttfJutHet, 
Hon.  JOHN  F.  KINNEY,  )  ,    .  ^ 
Hon.  GEO.  GREENE,         J  •'"**^* 


je*. 


DUBUQUE  CO.  V.  DUBUQUE  AND  PACIFIC  RAILBOAD 
COMPANY. 

▲  coanty  has  the  constitutional  right  to  aid  in  boilding  a  railroad  within  its 
limits. 

The  proceedings  nnder  which  the  citizens  of  Dabaqne  county  voted  two 
hundred  thousand  dollars  to  aid  in  constructing  the  Dubnqne  and  Pacifie 
Railroad  through  that  county,  were  regular,  and  authorized  by  law. 

Section  114  of  the  Code  applicable  to  railroads. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Greene,  J.  This  case  was  taken  from  the 
county  court  of  Dubuque  county  to  the  district  court,  and 
the  following  points  were  submitted  for  adjudication : 

1.  The  constitutional  right  of  the  county  to  assist  in  the 
construction  of  a  railroad  within  its  limits. 

2.  The  regularity  and  legality  of  the  proceedings  under 
which  the  citizens  of  Dubuque  county  voted  the  credit  of 
ihe  county  to  the  amount  of  two  hundred  thousand  dollars 
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Dubuque  Co.  v.  Dubuque  and  Pacific  Railroad  Companf, 

\o  assist  in  building  the  Dubuque  and  Pacific  Raib-oad 
through  that  county. 

3.  Whether  the  Code  of  Iowa  authorizes  such  proceed- 
ings and  subscriptions. 

These  points  were  decided  in  the  aflfirmative,  and  there- 
upon the  prosecuting  attorney  took  an  appeal  to  this  court, 
and  claims  that  the  court  below  should  have  decided  each 
point  in  the  negative. 

1.  The  constitutionality  of  such  a  vote  is  to  be  con- 
sidered. As  the  objection  to  such  votes  has  been  so 
gravely  raised  and  seriously  urged,  it  has  been  supposed 
by  many  that  our  state  constitution,  either  in  express 
terms  or  by  strong  implication,  deprives  the  citizens  of 
all  power  to  vote  the  credit  or  money  of  their  county  to 
any  railroad  or  other  improvement  within  the  county 
limits.  But  the  constitution  does  not  make  the  slightest 
allusion  to  any  such  restriction,  and  the  only  clause  to 
which  we  are  referred  in  this  connection  is  that  which 
defines  the  legislative  department  (art.  3,)  and  under  this 
we  are  admonished  that  the  general  assembly  cannot  con- 
fer upon  the  people  the  power  to  legislate :  Delegare  non 
delegatum  est.  But  what  has  that  maxim  to  do  with  the 
constitutional  right  of  the  people  to  vote  for  or  against 
an  appropriation  of  their  money,  or  a  tax  upon  their  pro- 
perty, for  a  specific  object,  recognized  and  regulated  by  laws 
already  enacted  ?  Such  a  vote  involves  no  act  that  has 
the  slightest  approximation  towards  legislation.  It  neither 
creates  nor  repeals  any  law.  It  leaves  the  statutes  in  all 
respects  just  as  it  found  them.  It  is  merely  an  expression 
of  popular  sentiment,  under  which  the  county  judge  is 
authorized  to  do  or  not  to  do  a  certain  thing  in  the  manner 
defined  by  law.  As  the  people  have  not  in  the  constitution 
delegated  this  power  to  vote  upon  such  propositions,  nor  in 
any  way  conceded  or  divested  themselves  of  the  right,  but 
have  in  express  terms  affirmed  in  the  bill  of  rights  that  "  all 
political  power  is  inherent  in  the  people," — art.  1,  §  2, — we 
conclude  that  the  people  may  with  constitutional  propriety 
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vote  the  credit  of  their  county  to  aid  in  the  construction 
of  a  raih'oad  within  its  limits. 

But  it  is  said  that  the  constitution  limits  the  state  indebt- 
edness to  one  hundred  thousand  dollars,  and  that  therefore 
all  the  counties  in  the  state  cannot  contract  or  create  a 
greater  debt  in  the  aggregate,  than  the  general  assembly 
might  create.  That  such  county  indebtedness  would  be  a 
debt  within  the  state  to  be  provided  for  by  taxation,  and 
thus  liabilities  would  be  created  which  are  repugnant  to  the 
constitution.  It  is  also  argued  that  as  "  the  state  cannot 
directly  or  indirectly  become  a  stockholder  in  any  corpora- 
tion," so  counties  cannot  become  stockholders  without 
indirectly  making  the  state  a  stockholder.  Under  such 
logic,  individuality  is  blended  into  mad  confusion.  A 
county  is  magnified  into  a  state,  and  no  distinction  recog- 
nized. If  those  state  restrictions  are  applicable  to  counties, 
they  must  be  equally  applicable  to  the  cities,  and  citizens 
of  the  state.  It  may,  with  equal  propriety,  be  said  that  the 
citizens  of  Iowa  cannot  in  the  aggregate  contract  debts 
exceeding  one  hundred  thousand  dollars,  and  that  no  citi- 
zen can  become  a  stockholder  in  any  corporation.  There 
is  quite  as  much  identity  and  affinity  between  a  citizen  and 
the  state,  as  there  is  between  a  county  and  the  state.  But 
no  one  will  contend  that  a  constitutional  restriction  upon 
the  state  government  is  also  a  restriction  upon  a  citizen  of 
the  state ;  how  then  can  it  be  claimed  that  such  a  state 
restriction  should  be  enforced  against  a  county  ?  Such  a 
construction  would  be  latitudinarian  in  the  extreme. 

2.  We  are  next  to  consider  whether  the  proceedings  in 
this  case,  under  which  the  vote  was  given,  were  regularly 
conducted.  It  appears  that  a  petition,  signed  by  a  large 
portion  of  the  citizens  of  Dubuque  county  requesting  that 
the  question  might  be  submitted  to  a  vote  of  the  people, 
whether  the  county  should  assist  in  the  construction  of  the 
Dubuque  and  Pacific  Railroad,  was  submitted  to  the 
county  judge ;  and  the  facts  were  established  before  him 
that  the  first  division  of  the  road  for  which  aid  was  re- 
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quested  was  located  entirely  within  the  county  limits ;  that 
the  proceeds  of  the  bonds  to  be  issued  under  the  proposed 
vote  would  be  used  exclusively  on  such  division  of  the 
road  within  the  county;  that  said  road  was  as  necessary  for 
the  convenience  of  the  people  as  any  other  road  previously 
constructed  in  the  county;  that  the  business  of  the  county 
required  increased  travelling  facilities,  as  the  roads  already 
open  were  inadequate,  and  at  seasons  of  the  year  almost 
impassable ;  that  the  construction  of  the  road  contemplated 
"  became  in  the  opinion  of  the  court  indispensable  to  the 
well-being  of  the  county;"  and  that  as  it  would  require  an 
extraordinary  expenditure  far  beyond  the  available  means 
of  the  county  to  construct  such  a  road,  it  was  in  the  opin- 
ion of  the  court  advisable  to  aid  a  private  corporation  in 
the  construction  of  said  road,  and  thereupon  the  procla- 
mation was  issued,  and  the  question  submitted  to  the  voters 
of  the  county.  The  proclamation  and  all  the  papers  in 
the  case  appear  to  have  been  prepared  with  care  and  ac- 
curacy ;  and  the  proceedings  appear  to  have  been  conducted 
with  especial  reference  to  the  Code  under  which  they  were 
authorized.     But, 

3.  It  is  contended  that  the  proceedings  are  not  author- 
ized by  the  Code.  Section  114  provides  that  "  the  county 
judge  may  submit  to  the  people  of  his  county  at  any  regu- 
lar election,  or  at  a  special  one  called  for  that  purpose,  the 
question  whether  money  may  be  borrowed  to  aid  in  the 
erection  of  public  buildings ;  whether  the  county  will  con- 
struct or  aid  to  construct  any  road  or  bridge  which  may 
call  for  an  extraordinary  expenditure."  An  effort  is  made 
to  restrict  the  meaning  of  the  words  "  any  road  "  to  com- 
mon roads,  streets  and  lanes.  We  can  see  no  good  reason 
for  such  limitation  upon  the  ordinary  use  of  words.  The 
word  "  any  "  extends  to  an  indefinite  number  of  roads. 
It  applies  to  all,  and  to  all  kinds,  which  may  require  an 
extraordinary  expenditure.  An  ordinary  highway  or  road 
requires  no  such  expenditure.  Such  roads  and  highways 
are  abundantly  provided  for  by  the  general  road  tax  upon 
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persons  and  property.  Code,  §  §  567,  568,  569.  Under 
these  three  sections  an  ample  fund  is  provided,  which 
may  be  increased  to  any  extent  by  a  vote  of  the  people ; 
and  a  special  property  tax  is  also  provided  for  the  build- 
ing of  bridges  which  may  be  found  too  expensive  for  the 
ordinary  road  fund. 

In  the  construction  of  a  statute  the  great  object  should 
be  to  discover  the  true  intention  of  the  legislature.  The 
language  of  section  114  is  precise  and  free  from  ambiguity; 
consequently  no  more  can  be  necessary  than  to  apply  to 
the  words  their  natural  and  ordinary  sense.  But  if  any 
doubt  is  entertained  in  relation  to  the  real  meaning  of  the 
legislature,  that  doubt  must  be  removed  when  that  section 
is  considered  in  connection  with  the  other  sections  of  the 
Code  to  which  we  have  referred.  These  sections  were  pre- 
pared by  the  same  commissioners  and  adopted  by  the  same 
legislature  ;  the  one  under  the  law  defining  the  powers  and 
duties  of  county  judge — the  three  sections  under  the  law 
regulating  roads  and  highways.  The  latter  law  is  com- 
plete within  itself.  It  comprises  all  necessary  legislation 
upon  the  subject,  and  provides  all  necessary  means  for 
the  construction  of  common  highways  or  public  roads. 
The  former  law  in  section  114  confers  the  power  upon 
the  county  judges  to  submit  to  the  people  the  question 
whether  their  county  shall  construct  or  aid  to  construct 
any  other  road  or  bridge  requiring  an  extraordinary  ex- 
penditure. All  common  roads  and  bridges,  even  such  as 
involve  large  expenditures,  are  abundantly  provided  for 
by  chapter  38  of  the  Code.  Section  568  provides  that  a 
property  tax  of  three  mills  on  the  dollar  may  be  levied, 
and  a  higher  rate,  without  limit,  may  be  established  by  a 
vote  of  the  people.  As  all  public  roads  are  abundantly 
provided  for  without  the  aid  contemplated  in  section  114, 
we  can  see  no  reason  why  the  provisions  of  that  section 
should  be  regarded  as  applicable  to  such  roads.  The 
legislature  clearly  did  not  intend  this  section  for  pubKc 
or  county  roads,  not  only  because  the  same  provisions  and 
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means  were  fully  provided  for  such  roads  in  other  sections, 
but  also  from  the  fact  that  such  roads  are  not  under  the 
control  of  any  other  being  or  association.  The  section 
provides  for  "  aid  to  construct,"  thus  referring  to  such 
roads  as  are  controlled  and  managed  by  other  corporations 
or  parties  than  the  county. 

Under  every  rule  of  construction  applicable  to  this 
section,  whether  we  take  the  words  themselves  in  their 
natural  and  ordinary  sense  as  the  best  declaration  of  the 
lawgiver's  intention ;  or  whether  we  consider  this  section 
in  connection  with  others  so  as  to  impart  force  and  har- 
mony to  the  whole;  or  whether  according  to  the  condition 
and  wants  of  the  county  which  dictated  the  policy  of  the 
act,  the  conclusion  is  fully  confirmed  in  our  mind,  that  the 
provisions  of  section  114  are  applicable  to  railroads,  and 
that  the  court  below  ruled  correctly. 

Judgment  affirmed. 

Dissenting  opinion  by  Kinney,  J.  William  Y.  Lovell, 
as  county  judge  for  the  county  of  Dubuque,  issued  his 
proclamation  to  the  voters  of  that  county,  ordering  an 
election  to  be  held,  and  a  vote  to  be  taken  upon  the  follow- 
ing proposition  : — 

"  Shall  the  county  of  Dubuque  assist  in  building  the 
Dubuque  and  Pacific  Railroad,  commencing  in  the  city  of 
Dubuque,  by  taking  two  hundred  thousand  dollars  stock, 
for  which  county  bonds  will  be  issued,  and  an  annual  tax 
of  five  mills  on  the  dollar  be  levied  for  the  payment  of 
the  interest  on  said  bonds,  and  that  after  fifteen  years  that 
the  amount  of  the  tax  be  increased  to  the  sum  of  one  per 
cent,  on  the  taxable  property  of  the  county,  for  the  pur- 
pose of  paying  the  principal  and  interest  of  said  bonds, 
until  the  said  bonds  and  interest  be  all  paid ;  provided, 
that  it  shall  be  in  the  power  of  the  county  judge  to 
reduce  the  tax  each  year,  in  case  the  said  per  cent,  should 
raise  more  than  the  amount  of  principal  and  interest  due 
in  each  year,  but  in  no  case  can  the  per  cent,  collected  be 
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less  than  sufficient  to  meet  such  principal  and  interest, 
and  provided  that  should  the  county  judge,  at  any  time 
deem  it  for  the  interest  of  the  county  to  dispose  of  its  stock 
at  par  value,  then  the  above  tax  to  cease  from  and  after 
the  sale.  The  form  of  the  vote  shall  be  '  for  the  railroad,' 
or  'against  the  railroad.'  'For  the  railroad'  shall  be 
for  the  above  proposition  entire."  From  this  decision  of 
the  county  court  submitting  the  above  proposition,  the 
county  by  David  S.  Wilson,  Esq.,  appealed.  When  the 
case  came  into  the  district  court,  it  was  submitted  by  con- 
sent of  counsel  on  the  following  points  :  First — Whether 
the  county  has  the  constitutional  riglit  to  assist  in  the 
construction  of  such  a  railroad  within  the  bounds  of  the 
county.  Second — Whether  if  such  constitutional  right 
exists,  the  proceedings  of  said  case  were  regular  and  in 
accordance  with  the  Code  of  Iowa.  Third — Whether 
the  Code  of  Iowa  authorizes  such  proceedings  and  sub- 
scription. 

After  full  consideration  of  the  case,  the  court  decided 
the  above  proposition  in  the  affirmative,  and  declared  the 
proceedings  of  the  county  court  legal  and  valid.  Where- 
upon the  case  was  appealed  to  this  court,  and  the  following 
errors  are  assigned.  First — The  judgment  of  the  district 
court  is  against  law.  Second — The  exercise  of  the  power 
of  voting  a  tax  for  the  purpose  of  subscribing  to  a  railroad 
company  is  unconstitutional,  illegal  and  void.  Third — The 
code  of  Iowa  confers  no  power  upon  the  county  judge  of 
Duhique  county  to  submit  the  question  of  taking  stock 
by  the  county  in  a  railroad  to  a  popular  vote. 

These  assignments  embraced  substantially  the  proposi- 
tions submitted  to  the  district  court,  and  by  that  court 
decided  in  the  affirmative. 

By  a  majority  decision  of  this  court,  that  judgment  is 
affirmed' :  from  this  decision  I  must  respectfully  dissent ; 
and  will  examine  the  propositions  submitted  to,  and 
decided  by  the  court  below  and  this  court. 

Can  the  legislature  constitutionally  pass  a  law  author 
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izing  the  counties  to  vote  a  tax  for  the  purpose  of  con- 
structing railroads,  and  have  a  majority  of  the  electors 
the  right  by  their  votes  to  tax  a  minority  against  their 
consent  ?  It  is  claimed  that  there  is  such  a  law :  this  I 
deny,  and  will  in  the  proper  place  establish  my  position. 
But  first  as  to  the  constitutional  question  here  presented. 
Taxation  is  an  arbitrary  power.  It  is  a  high  prerogative. 
It  is  an  element  of  sovereignty.  It  can  only  be  levied  by 
express  law  or  the  will  of  the  monarch.  It  is  based  upon 
public  necessity,  and  proceeds  upon  the  ground  that  it  ia 
essential  to  the  public  welfare  and  safety.  It  should  only 
be  resorted  to  when  required  for  this  purpose.  Unless 
confined  within  its  legitimate  sphere,  it  will  become 
despotic  and  subversive  of  those  liberties  which  it  was 
ordained  to  protect.  It  is  insidious,  and  demands  con- 
stant watching,  or  under  the  assumed  name  of  public 
good,  general  prosperity,  &c.,  it  will  invade  and  destroy 
the  rights  of  the  people.  It  is  that  power  which  the 
mother  country  attempted  to  exercise  over  the  infant  colo- 
nies, and  which  met  with  such  a  signal  rebuke  from  the 
stern  men  of  those  days,  who  taught  the  world  that  they 
knew  well  how  to  discriminate  between  the  rightful  and 
oppressive  exercise  of  this  power  ;  and  it  well  becomes  our 
government  to  prevent  its  exercise  for  any  other  jjurposes 
than  support,  defense  and  security.  It  is  a  rule  necessary 
to  the  existence  of  society  that  many  of  our  natural  rights 
must  be  surrendered  for  the  public  good.  In  exchange  for 
these  we  obtain  protection  to  life  and  liberty,  security  in 
acquiring,  possessing  and  enjoying  property. 

Members  of  this  society  are  bound  to  contribute  their 
proportion  of  the  expense  in  sustaining  an  organization 
which  atfords  these  great  blessings.  For  the  great  object 
of  protection,  national,  state,  county  and  city  organizations 
are  established.  With  a  wise  national  constitution,  clearly 
defining  the  rights  of  the  several  states,  and  planting 
important  landmarks  in  the  cause  of  civil  and  religious 
liberty,  with  our  state  constitution  embracing  principles 
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applicable  to  the  situation,  and  promotive  of  the  happi- 
ness of  the  people  :  these  constitute  the  foundation  of 
organized  society,  and  here  has  the  citizen  a  right  to  look, 
to  ascertain  the  extent  of  the  rights  yielded  and  acquired 
by  his  membership.  Here  he  finds  that  the  object  of 
government  is  to  take  from  him  only  such  natural  rights 
as  are  inconsistent  with  the  enjoyment  of  civil  liberty, 
and  to  demand  by  way  of  taxation  only  so  much  as  is 
necessary  for  the  support  of  that  government.  He  also 
finds  in  the  state  constitution  a  power  delegated  to  the 
legislature  to  create  political  and  municipal  corporations  : 
hence  counties  and  cities  are  organized  for  the  sole  pur- 
pose of  rendering  the  enjoyments  of  life,  liberty  and 
property  more  perfect  and  complete.  Now  as  a  member 
of  the  government  what  taxes  is  he  compelled  to  pay? 
He  must  assist  in  the  support  of  the  national  and  state 
governments,  because  these  make  and  execute  the  laws 
which  afford  protection.  He  must  bear  his  share  in  the 
necessary  county  expenses,  because  this  organization  is  but 
a  refined  branch  of  the  government,  placing  life,  liberty 
and  property  upon  a  more  secure  and  permanent  basis, 
and  bringing  protection  more  perfectly  within  his  reach. 
This  then  is  the  object  of  government,  and  its  support, 
the  only  cause  for  which  the  citizen  can  legitimately  be 
taxed.  But  it  is  said  that  a  majority  must  rule,  and  a 
man  as  a  member  of  the  county  organization  is  subject 
to  the  rule  of  the  majority.  This  in  many  respects  is 
true,  but  it  is  liable  to  very  many  exceptions.  If  a 
majority  say  that  a  man  shall  suft'er  death,  is  it  any  reason 
why  that  punishment  should  be  inflicted  ?  If  a  majority 
say  that  he  shall  be  imprisoned  in  the  penitentiary,  is  it 
any  argument  in  favor  of  a  deprivation  of  liberty  ?  If  a 
majority  say  that  a  man's  property  shall  be  taken  from 
him  and  given  to  another,  does  this  afford  a  reason  for 
stripping  him  of  his  possessions  ?  Not  at  all ;  and  yet  we 
are  told  that  a  majority  can  tax  a  minority  against  their 
consent  for  purposes  entirely  foreign  to  the  support  of 
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government ;  and  if  they  refuse  to  pay  such  tax,  lay  hold 
of,  and  sell  then*  property,  and  appropriate  the  proceeds 
in  building  railroads.  Was  this  a  part  of  the  object  of 
the  political  association  ?  Was  there  any  express  or  tacit 
stipulation  on  the  part  of  the  corporators,  when  they 
formed  this  compact  for  self-protection,  that  their  property 
might  be  taken  from  them  by  order  of  a  majority  for 
purposes  of  private  enterprise  and  speculation  ?  Is  there 
anything  to  be  found  in  the  law  organizing  these  counties 
from  wliich  such  a  power  can  be  inferred?  Is  it  not  a 
well-established  principle  that  no  powers  can  be  exercised 
except  those  expressly  granted?  Is  it  not  true  that  a 
corporation  can  only  be  used  to  carry  out  and  fulfil  the 
object  of  its  creation?  Can  it  be  said  when  counties  were 
organized  solely  from  public  necessity,  and  to  render  the 
rights  of  the  citizen  more  secure,  that  they  are  fulfilling 
these  objects  by  building  railroads,  and  that  these  are 
essential  to  the  public  good  ? 

In  my  opinion  a  person  is  not  subject  to  this  kind  of 
involuntary  taxation.  It  does  not  contribute  in  any  way 
to  support  the  government,  nor  is  it  promotive  of  that 
welfare  and  security  for  which  governments  were  estab- 
lished. To  allow  a  majority  by  their  vote  to  tax  a  minor- 
ity, to  build  railroads,  is  repugnant  to  every  principle  of 
civil  liberty,  and  tends  directly  to  despotism.  If  this  doc- 
trine is  to  obtain,  then  it  is  in  the  power  of  a  bare  majority 
of  voters,  destitute  of  property,  to  saddle  a  tax  upon  a 
minority,  the  only  property  holders  in  the  county.  How 
is  this  power  to  be  kept  within  reasonable  limits?  and 
who  is  to  di-aw  the  dividing  line  between  a  tax  for  support 
and  protection,  and  that  which  may  be  said  to  be  for  the 
public  good,  unless  the  tax  be  confined  to  the  legitimate 
purposes  of  government  ?  If  it  may  be  raised  to  build 
railroads,  it  may  with  the  same  propriety  be  raised  to  erect 
manufacturing  establishments,  to  sustain  a  line  of  steam- 
boats, keep  up  a  line  of  stages  or  telegraphic  communica- 
tion.    All  of  these,  in  one  sense,  are  quite  as  necessary  to 
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the  public  good  and  convenience  as  railroads ;  and  yet  who 
will  contend  that  they  can  be  established  and  kept  in 
operation  by  a  compulsatory  tax  vote  ?  And  yet  such  is 
the  inevitable  result  if  the  decision  of  this  court  is  to  be- 
come the  law  of  the  land. 

The  constitution  declares  "  that  all  men  are  by  nature 
free  and  independent,  and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing  and  protecting  property."  If 
this  property  is  to  be  held  by  the  citizen,  subject  to  the  will 
of  the  majority,  and  if  by  that  majority  it  can  be  taxed,  sold, 
and  appropriated  towards  building  works  of  internal  im- 
provement, where  is  the  enjoyment,  possession  and  protec- 
tion guaranteed  by  this  article  of  the  constitution  ?  Is  a 
man  protected  in  the  possession  of  his  property  when  pub- 
lic clamor  may  at  any  time  demand  it  for  what  a  majority 
may  please  to  call  public  purposes  ?  Do  the  people  of  Iowa 
hold  their  land  by  so  feeble  a  tenure  ? 

But  it  is  said  that  when  private  rights  come  in  contact 
with  the  rights  of  the  many  that  the  former  must  yield.  This 
is  true  when  necessary  for  the  purposes  of  government,  or 
for  those  public  conveniences  which  are  free  and  accessible 
to  all.  It  is  upon  this  principle  that  taxes  are  levied  and 
property  sold  to  support  the  government.  Upon  this  prin- 
ciple are  public  roads  laid  through  our  lands,  over  which 
the  public  have  a  right  to  pass  without  loss  or  hindrance. 
But  as  railroads  are  in  no  manner  connected  with  the  suc- 
cessful administration  of  government,  and  as  they  are  mainly 
owned  and  controlled  by  private  companies,  the  benefits 
of  which  can  only  be  enjoyed  upon  such  conditions  and 
charges  as  the  corporators  may  impose,  it  follows  that  they 
do  not  fall  within  the  principles  here  laid  down,  and 
that  private  rights  should  not  yield  although  demanded  by 
a  majority.  By  a  wise  provision  in  our  constitution  the 
state  indebtedness  is  restricted  to  the  sum  of  one  hundred 
thousand  dollars,  unless  a  proposition  for  a  greater  amount 
be  first  submitted  to  the  people  at  a  general  election,  and  re- 
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ceive  the  approbation  of  a  majority  of  the  qualified  electors 
of  the  state.  This  restrictive  clause  was  intended  for  the 
purpose  of  preventing  the  legislature,  in  times  of  great 
public  excitement,  from  involving  the  people  in  those  heavy 
embarrassments  for  works  of  internal  improvement  which 
had  proved  ruinous  to  many  of  the  western  states.  And  yet, 
while  no  general  election  has  ever  been  held  for  the  purpose 
of  deciding  this  question,  the  electors  of  the  counties  have 
at  special  elections  voted  themselves  in  debt  for  railroad 
pm*poses  more  than  three  millions  of  dollars.  While  the 
force  of  this  provision  in  the  constitution  is  admitted,  it  is 
contended  that  all  the  counties  of  this  state  may  at  special 
elections  vote  themselves  in  debt  to  any  amount.  In  my 
opinion  this  would  be  doing  indirectly  what  the  constitution 
directly  forbids.  The  counties  make  up  the  state,  and  the 
people,  who  are  obliged  to  bear  the  burden  of  the  taxation, 
are  protected  by  the  constitution  from  such  excessive  in- 
debtedness, except  in  the  manner  pointed  out  by  that 
instrument.  Here  may  the  minority  shelter  themselves 
against  the  taxation  sought  to  be  imposed  by  virtue  of 
special  elections. 

But  again,  "  the  state  shall  not  directly  or  indirectly 
become  a  stockholder  in  any  corporation." — §  2,  art.  8.  It 
is  admitted  that  the  counties  voting  in  favor  of  a  certain 
amount  for  railroad  purposes,  become  stockholders  to  the 
amount  voted  for.  If  it  is  admitted  that  one  county  can 
become  a  stockholder  in  works  of  internal  improvement, 
it  follows  as  a  necessary  corollary  that  every  county  in 
this  state  may  do  the  same.  Suppose  such  should  be  the 
result,  which  appears  rather  probable  from  present  indi- 
cations, I  ask  if  the  state  is  not  indirectly  a  stockholder, 
and  the  spirit  of  the  constitution  as  clearly  violated,  as  if 
the  state  should  do  directly  that  which  the  constitution 
forbids  ?  It  is  the  duty  of  the  courts  to  protect  and  pre- 
serve the  spirit  of  the  constitution  from  legislative 
-encroachment,  otherwise  that  solemn  instrument  which 
was  formed  to  protect  the  life,  liberty  and  prosperity  of 
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the  citizen,  (every  principle  of  which  the  court  should 
enforce,)  would  be  liable  to  be  frittered  away,  and  become 
a  mere  rope  of  sand. 

But  I  have  thus  far  treated  the  subject  as  though  there 
was  an  express  law  authorizing  counties  to  vote  for,  and 
take  stock  in  works  of  internal  improvement.  I  affirm 
that  not  a  single  adjudged  case  can  be  found  sustaining 
corporation  tax  for  this  purpose,  that  has  not  proceeded 
upon  the  ground  that  there  was  a  clear  and  unmistakable 
law  authorizing  the  raising  of  such  a  tax.  The  court 
below  and  a  majority  of  this  court  decided  that  this  law 
is  found  in  the  Code  of  Iowa.  It  will  be  borne  in  mind 
that  the  legislature  appointed  three  commissioners  to  pre- 
pare and  report  to  that  body  a  code  of  laws :  this  report 
they  presented  at  the  session  commencing  in  December, 
1850.  It  is  claimed  that  this  law  exists  in  §  114  of  the 
Code.  That  section  when  reported  to  the  legislature  read 
as  follows : — 

"  The  county  judge  may  submit  to  the  people  of  his 
county  at  any  regular  election,  or  at  a  special  one  called 
for  that  purpose,  the  question — whether  money  may  be 
borrowed  to  aid  the  erection  of  public  buildings — whether 
the  county  will  construct  or  aid  to  construct  any  road  or 
bridge  which  may  call  for  an  extraordinary  expenditure, — 
whether  the  county  will  subscribe  to  any  work  of  internal  im- 
provementy 

This  last  clause  authorizing  the  county  judge  to  submit 
to  the  people  of  the  county  whether  they  would  subscribe 
to  any  work  of  internal  improvement,  was  rejected  by  the 
legislature  on  the  ground  that  it  was  a  violation  of  the 
constitution.  Hence  the  clause  was  stricken  out,  and  the 
other  part  of  the  section  adopted  verbatim.  See  printed 
Code  as  reported,  p.  6,  §  12 ;  also  see  as  passed,  p.  23, 
§  114. 

The  question  whether  such  power  should  be  conferred 
upon  the  counties  thus  came  directly  before  the  legislature, 
and  after  full  and  extended    discussion  was  rejected   a» 
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unconstitutional  and  unwise.  But  it  is  said  that  the 
authority  is  found  in  the  same  section  in  these  words : 
"  Whether  the  county  will  construct  or  aid  to  construct 
any  road  or  bridge  which  may  call  for  an  extraordinary 
expenditure."  These  words  "any  road"  undoubtedly 
mean  any  county  road.  It  is  plain  to  my  mind  that 
they  do  not  mean  railroad.  The  persons  who  drafted  the 
section  did  not  intend  to  give  them  any  such  meaning,  or 
why  did  they  in  the  very  next  sentence  name  works  of 
internal  improvement  ?  It  is  apparent  that  the  legislature 
did  not  so  construe  them,  for  they  refused  to  pass  that  part 
of  the  section  which  gave  counties  the  right  to  subscribe 
for  railroad  stock.  It  is  well  known  to  all  who  are  familiar 
with  the  proceedings  of  the  legislature  of  1850-51,  that 
the  body  was  divided  upon  this  question,  one  party  con- 
tending that  the  counties  should  be  permitted  to  engage 
in  works  of  internal  improvement,  while  the  other  and  far 
more  numerous  party  doubted  the  constitutionality  and 
policy  of  such  a  law.  It  is  also  well  known  that  the  battle 
upon  this  subject  was  fought  over  the  section  of  the  Code 
which  was  stricken  out.  It  was  not  claimed  that  the 
power  existed  except  by  virtue  of  the  express  provision 
which  the  legislature  refused  to  pass.  But  I  hold  that  the 
common  acceptation  of  the  word  "  road  "  will  not  justify 
its  application  to  a  railroad.  As  a  generic  term  the  word 
includes  highways,  streets  and  lanes,  but  is  generally 
applied  to  highways.  The  words  "any  road"  do  not  to 
my  mind  embrace  railroads.  When  we  speak  of  railroads 
we  use  the  words,  and  it  takes  the  adjective  and  the  noun 
to  convey  our  meaning.  A  railroad  is  in  no  legal  sense 
a  public  highway  or  common  road.  But  the  Code  has 
laid  down  certain  rules  by  which  words  shall  be  construed. 
"  Words  and  phrases  shall  be  construed  according  to  the 
context  and  approved  usage  of  the  language." — §  26,  p.  6. 
The  manner  here  laid  down  for  the  construction  of  words 
in  the  Code  is  the  law,  and  by  it  we  are  bound.  All  must 
agree  that  the  word  "  road,"  by  this  approved  usage  of  the 
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language,  means  a  public  highway,  in  which  all  have  an 
equal  and  common  interest.  A  railroad  certainly  is  not 
such  a  road  as  this,  as  it  is  owned  by  private  individuals, 
and  is  in  all  respects  private  property,  subject  to  execution 
and  sale,  and  to  be  laid  waste  and  abandoned  at  any  time. 
But  we  are  not  left  to  depend  upon  the  definition  and  com- 
mon acceptation  of  the  word  "  road."  The  legislature  has 
given  a  legal  construction  to  the  word  which  excludes  the 
possibility  of  its  application  to  a  railroad :  "  The  words 
*  highway '  and  '  road '  include  public  bridges,  and  may  be 
held  equivalent  to  the  words  county  road,  common  road, 
and  state  road."  To  prevent  any  misapplication  of  these 
words,  "  any  road,"  and  as  if  to  bar  the  very  construction 
which  is  now  claimed  for  them,  the  legislature  in  clear 
and  positive  language  confine  their  application  to  county 
roads,  state  roads,  &c.  Then  it  inevitably  follows  that  the 
county  judge  cannot  submit  the  question  whether  counties 
will  subscribe  stock  to  railroads,  as  no  such  power  Im-ks 
under  the  words  "  anyroad."  The  definition  given  to  these 
words  by  the  legislature  not  only  upsets  such  presumption, 
but  it  is  evident  that  the  friends  of  county  stock  never 
claimed  for  them  such  application,  as  an  unsuccessful  effort 
was  made  before  the  succeeding  and  last  legislature  to 
obtain  a  law  for  the  purpose  of  enabling  counties  to  assist 
in  building  railroads.  See  house  journal,  p.  218.  Therefore, 
twice,  by  express  vote,  the  legislature  refused  to  allow  the 
judge  the  power  which  it  is  now  claimed  was  conferred 
upon  him  by  the  Code  as  it  was  originally  passed.  It  never 
was  contended,  however,  that  the  county  judge  had  any 
such  authority  until  it  was  ascertained  that  a  law  for  this 
purpose  could  not  be  passed. 

In  this  opinion  I  have  established  to  my  satisfaction : 
First — That  a  majority  have  no  inherent  or  political  right 
to  vote  a  tax  subjecting  the  property  of  a  minority  to  be 
seized,  sold,  and  the  proceeds  appropriated  towards  build- 
ing works  of  internal  improvement.  That  private  property 
is  not  subject  to  this  kind  of  depredation,  and  proceedings 
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for  this  purpose  are  in  violation  of  natural  rights,  and 
inconsistent  with  the  genius  and  policy  of  our  govern- 
ment. Second — That  the  legislature  has  no  right  under 
our  constitution  to  pass  a  law  authorizing  counties  to  raise 
a  tax  for  building  railroads.  Third — That  when  properly 
understood  there  is  no  such  law,  and  the  power  is  not  con- 
ferred upon  the  county  judge  to  submit  the  question  by 
the  use  of  the  words  in  the  Code  "  any  road." 

In  the  examination  of  this  question  I  have  endeavored 
to  meet  and  decide  all  the  points  fully  and  fairly.  Not 
having  seen  the  decision  of  my  brother  judges,  I  have 
labored  under  much  embarrassment  in  preparing  this 
opinion.  I  have  not  been  insensible  of  the  weighty  con- 
sequences suspended  upon  the  decision  of  this  case.  I 
have  endeavored  in  vain  to  prevent  a  decision  which  I 
believe  erroneous,  and  which  must  sooner  or  later  be  so 
declared.  Counties  have  voted  stock  for  railroad  purposes 
from  fifty  to  four  hundred  thousand  dollars  each,  with 
indifference  as  to  payment,  which  to  my  mind  is  most 
alarming.  But  few  of  the  counties  in  comparison  to  the 
entire  number  intrusted  have  as  yet  voted,  and  it  is  but  a 
fair  deduction  unless  this  spirit  is  soon  checked,  that  the 
state  will  not  be  less  than  ten  million  of  dollars  in  debt 
within  the  next  five  years  for  railroad  purposes  alone. 
The  interest  upon  this  enormous  sum  will  not  be  less  than 
seven  hundred  thousand  dollars  per  annum,  all  of  which 
must  be  raised  by  direct  tax  upon  the  people.  In  these 
times  of  feverish  excitement,  when  the  public  mind  is 
jostled  off  from  its  true  balance,  when  public  and  private 
economy  as  well  as  natural  justice  are  lost  sight  of  in  the 
clamor  for  public  improvements,  would  it  not  be  well  to 
pause,  to  refer  back  to  first  principles,  and  reflect  upon 
consequences  which  involve  a  sacrifice  of  constitutional 
rights,  loss  of  private  property,  and  an  utter  perversion  of 
county  and  city  organization. 

D,  S.   Wilson  and  J.  Burt^  for  appellant. 

P.  Smith,  for  appellee. 
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MILBUKN  V.  MARLOW  et  aL 

Where  the  defendant  in  an  attachment  suit  files  a  delivery  bond  to  the 
aatisfaction  of  tlie  sheriflf,  for  live  stock,  he  is  entitled  to  the  possession 
of  such  stock  without  first  paying  for  the  keeping  of  the  same  while 
Tinder  attachment. 

Appeal  feom  Jefferson  District  Court. 

Opinion  hy  Williams,  C.  J.  This  cause  originated  in 
tlie  district  court  of  Van  Buren  county,  and  was  removed 
to  Jefferson  county  by  a  change  of  venue.  Nathaniel  L. 
Milburn,  for  the  use  of  John  D.  Baker,  brought  his  suit 
against  Benjamin  P.  Marlow,  sheriff  of  Van  Buren  county, 
and  his  sureties,  on  his  official  bond,  to  recover  damages 
for  the  non-performance  of  the  condition  thereof.  The 
breach  complained  of  will  appear  from  the  following 
statement: — Andrew  J.  Davis  had  instituted  his  action 
by  attachment  in  the  district  court  of  Van  Buren  county 
against  Milburn.  The  attachment  was  levied  by  Marlow, 
who  is  defendant  here,  as  sheriff,  on  the  property  of  Mil- 
burn — among  other  things,  eleven  working  oxen.  The 
oxen  after  levy  were  taken  by  the  sheriff  and  put  to  keep- 
ing under  the  care  of  one  Stump.  After  the  taking  of 
the  oxen,  and  before  the  original  suit  had  been  prose- 
cuted to  judgment,  Milburn  availed  himself  of  the  provi- 
sion of  the  statute,  for  the  release  of  the  property,  by  filing 
a  delivery  bond,  with  security.  The  bond  was  accepted 
by  Marlow,  the  sheriff,  but  he  refused  to  release  the  oxen, 
and  deliver  them  to  Milburn,  or  Baker,  to  whom  they  had 
been  transferred  by  Milburn,  until  the  expenses  for  the 
keeping,  charged  by  Stump — being  one  hundred  and  fifty 
dollars — ^were  paid  by  Milburn. 

The  defendants  appeared  and  answered  the  petition  of 
the  plaintiff  by  pleading  that  the  oxen  attached  were  in 
the  possession  of  Stump,  ready  to  be  delivered  to  him 
Vol.  IV.  3 
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whenever  he  would  pay  the  one  hundred  and  fifty  dollars 
then  due  for  the  keeping.  That  he  was  not  in  default, 
officially,  by  refusing,  under  the  circumstances,  to  release 
the  oxen ;  and  therefore  there  was  no  liability  on  his  offi- 
cial bond.  He  also  set  up,  as  a  defense  to  the  action,  that 
Milburn  had  paid  another  person  for  the  keeping  of  one 
yoke  of  oxen  taken  by  him  by  virtue  of  the  same  writ 
of  attachment.  To  this  plea  of  the  defendants,  the  counsel 
for  the  plaintiff  demurred.  The  demurrer  was  overruled, 
and  judgment  entered  thereon.  The  plaintiff  having  ap- 
pealed to  this  court,  assigns  for  error  this  ruling  of  the 
district  court. 

The  only  question  is,  as  to  the  sufficiency  of  the  defend- 
ant's answer  to  the  plaintiffs  petition.  Is  it  a  valid,  legal 
defense  to  the  action  ?     We  think  it  is  not. 

By  the  provision  of  the  Code,  §  1876,  p.  268,  "  The  de- 
fendant may,  at  any  time  before  judgment,  discharge  the 
property  attached,  or  any  part  thereof,  by  giving  bonds 
with  surety,  to  be  approved  by  the  sheriff,  in  a  penalty 
at  least  double  the  value  of  the  property  sought  to  be 
released,  conditioned  that  such  property,  or  its  estimated 
value,  shall  be  delivered  to  the  sheriff  to  satisfy  any  judg- 
ment which  may  be  obtained  against  the  defendant  in  that 
suit,  within  twenty  days  after  the  rendition  thereof.  This 
bond  shall  be  filed  with  the  clerk  of  the  court."  In  com- 
pliance with  the  requirements  of  this  section,  the  defendant, 
in  the  attachment  proceeding,  filed  his  bond,  to  which  no 
objection  was  made  by  the  sheriff.  The  bond  having  been 
approved  and  filed  witii  the  clerk,  it  remained  there,  in  the 
custody  of  the  court,  substituted  by  law  for  the  property 
which  had  been  attached,  to  secure  any  amount  which 
might  be  recovered  by  the  plaintiff  against  the  defendant, 
by  the  judgment  of  the  court,  in  the  principal  suit,  to  which 
the  attachment  was  auxiliary.  The  fact  of  indebtedness, 
on  part  of  the  defendant,  to  the  plaintiff,  to  any  amount, 
remained  unfixed  until  judgment  would  be  rendered  in  the 
principal  action.     His  liability  even  for  any  costs  of  the 
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suit  could  not  be  established  until  such  judgment  had  been 
rendered  against  him.  He  might  be  successful  in  defeating 
the  entire  action  of  the  plaintiff.  The  expense  incurred 
by  attaching  and  keeping  the  oxen,  was  legally  incidental 
to  the  proceeding  which  had  been  adopted  by  the  plaintiff 
against  the  defendant.  The  defendant  had  no  control  of 
the  matter.  He  was  compelled  to  submit  to  the  legal  acts 
of  the  sheriff  in  execution  of  the  process.  Having  taken 
the  oxen,  by  virtue  of  the  attachment,  it  was  the  duty  of 
the  sheriff  to  see  that  they  were  properly  kept  while  in 
his  custody.  A  reasonable  compensation  for  such  keeping 
was  allowable,  and  became  chargeable  as  a  legitirhate  item 
in  the  bill  of  costs  of  the  suit ;  and  as  such  to  abide  the 
judgment  of  the  court  therein.  A  proper  construction  of 
the  Code  above  cited,  clearly  sustains  this  position.  The 
only  duty  which  it  imposes  upon  the  defendant  in  an  attach- 
ment, in  order  to  repossess  himself  of  his  property  when 
attached,  is,  that  he  shall  file  a  bond  with  sureties  with 
the  clerk  of  the  court,  which  had  been  approved  by  the 
sheriff,  before  judgment  in  the  principal  action.  There  is 
no  requirement  that  he  shall  pay  for  the  care  or  keej)ing  of 
the  property  while  out  of  his  possession,  under  the  attach- 
ment. That  such  expense  must  necessarily  be  incurred, 
in  almost  every  instance,  where  property  is  taken  by 
attachment,  is  obvious.  Nevertheless  the  legislature  has 
not  made  this  a  condition  upon  which  the  property  may  be 
released.  We  have  frequently  decided  that  the  proceeding 
by  attachment  is  in  derogation  of  the  common  law,  and 
cannot  be  enlarged  or  extended  by  implication  as  to  the 
remedies.  Such  is  the  doctrine  of  the  court  generally. 
This  is  held  to  be  correct  in  Moore  v.  Hamilton,  2  Gilman, 
429  ;  and  such  has  been  the  adjudication  of  the  courts 
generally.  We  cannot  therefore  enlarge  the  requirements 
of  the  Code,  by  imposing  upon  the  attachment  defendant 
conditions  not  therein  specified. 

But  this  question  has  been  settled  by  other  courts  by 
direct  decision  on  the  point.    In  the  case  of  Starr  v.  Taylor ^ 
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3  McLean,  544,  the  court  decided  that  the  sheriff,  when  he 
levied  on  live  stock,  became  liable  for  its  support  at  the 
expense  of  the  defendant,  but  that  this  expense  should  be 
paid  on  sale  of  the  stock.  In  the  same  case,  reported  in  3 
McLean,  356,  the  court  expressly  says  that  the  expense  of 
keeping  live  stock  is  properly  chargeable  as  costs  of  the  suit. 
If  the  defendant  in  attachment  had  not  released  the  property 
by  filing  his  bond  with  sureties,  the  expense  of  supporting 
the  oxen,  in  the  event  of  a  judgment  being  obtained  against 
him,  would,  with  the  sum  of  money  for  which  that  judgment 
had  been  rendered,  have  been  made  as  costs  of  the  suit,  by 
the  sale  of  them.  It  was  to  answer  to  the  judgment  which 
might  be  rendered  against  defendant,  that  they  were  levied 
on  by  attachment.  The  bond,  with  sureties,  for  double  the 
value  of  the  property  attached,  was  filed  in  compliance  with 
the  statute,  to  be  answerable  in  satisfaction  of  the  judg- 
ment, if  obtained  against  him,  for  the  debt  and  costs.  If, 
however,  the  judgment  of  the  court  should  be  in  his  favor, 
then  the  plaintiff"  himself,  at  whose  instance  the  costs  had 
accrued,  would  be  liable  for  them.  In  the  absence  of  any 
statutory  provision  otherwise,  this  is  the  legitimate  disposi- 
tion of  this  question.  Any  other  would  work  greater  hard- 
ship on  the  attachment  defendant  than  is  warranted  by  the 
statute,  by  which  only  the  proceeding  is  allowable.  The 
sheriff  was  answerable  for  the  proper  and  safe  keeping  of 
the  oxen,  and  the  person  in  whose  keeping  they  were  put 
is  presumed  to  have  taken  them  in  charge  subject  to  this 
construction  of  the  law.  To  entitle  him  to  a  release  and 
redelivery  of  the  property,  all  that  was  required  of  the 
attachment  defendant  was  to  comply  with  the  statute  in 
filing  the  bond.  This  he  did,  and  the  oxen  should  have  been 
returned  to  him  without  further  condition  or  detention.  The 
demurrer  to  defendant's  answer  should  have  been  sustained. 

Judgment  reversed, 
J,  C.  Hall,  for  appellant. 

G,  G,  Wright^  for  appellee. 
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Where  W.  agreed  to  enter  forty  acres  of  land  for  R.,  in  payment  for  digging 
a  cellar,  but  neglected  to  enter  the  land  and  refused  to  pay  the  money : 
held  that  R.  was  entitled  to  a  mechanics'  lien. 

A  mechanics'  lien  may  be  enforced  where  payment  was  to  be  made  in  land 
or  property. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Kinney,  J.  Petition  by  Reiley  for  a 
mechanics'  lien  for  excavating  four  hundred  and  twenty 
yards  of  dirt  for  the  cellar  of  the  dwelling  house  of  Ward. 
He  alleges  that  there  was  a  contract  by  which  said  Ward 
was  to  have  entered  for  him  forty  acres  of  land.  That  the 
land  never  was  entered  by  said  Ward  for  plaintiff,  and 
that  he  refused  to  furnish  the  money  to  enter  the  same. 
Whereupon  he  prays  a  mechanics'  lien  for  the  value  of  the 
labor.  This  petition  was  demurred  to,  and  the  following 
assigned  for  cause  :  First — That  plaintiff  gave  a  merely 
personal  credit  to  said  Ward,  and  no  credit  to  said  land. 
Second — That  the  plaintiff  entered  into  a  special  contract 
for  another  manner  of  pajTiient.  This  demurrer  was  sus- 
tained by  the  court.  Plaintiff  appeals  and  contends  that 
this  decision  is  erroneous.  §  981  of  the  Code  provides 
that  "  every  person  who  by  virtue  of  a  contract  with  the 
owner  of  a  piece  of  land  performs  work,  or  furnishes 
material,  especially  for  any  building,  and  which  material 
is  used  in  the  erection  thereof,  has  a  lien,"  &c. 

Under  this  section  the  plaintiff  filed  his  petition,  and 
we  think  he  was  entitled  to  his  lien.  But  the  court  were 
of  the  opinion,  because  he  made  a  special  contract  with 
Ward  to  enter  him  forty  acres  of  land,  tlierefore  he  did 
not  give  the  credit  to  the  house,  and  could  not  enforce  a 
lien.  In  this  the  court  erred.  The  object  of  this  law  is 
to    ii'ive    mechanics — those   who    furnish   materials   and 
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laborers — security  for  the  amount  respectively  due  them. 
It  can  only  be  by  virtue  of  a  contract  that  the  lien  will 
arise. 

In  that  contract  the  owner  may  obligate  himself  to  pay 
in  money,  land,  or  any  specific  article  of  property.  If  he 
does  not  fulfil  by  paying  in  the  manner  agreed  upon,  the 
mechanic  is  entitled  to  his  lien.  We  see  no  distinction  in 
principle  between  the  agreement  to  pay  money  or  pro- 
perty which  could  possibly  affect  the  remedy  provided  by 
statute.  If  the  labor  has  been  performed,  or  the  materials 
furnished,  no  matter  in  what  the  owner  agreed  to  pay,  if 
he  has  not  paid,  the  mechanic  or  laborer  has  a  right  to 
resort  to  the  security  provided  by  law.  A  difi'erent  rule 
would  be  unreasonable  and  unjust.  It  would  be  in  the 
power  of  the  owner,  providing  he  could  find  mechanics 
willing  to  contract  for  property,  to  defraud  them  out  of 
their  labor,  by  refusing  to  pay  in  the  manner  required. 
This  would  be  a  perversion  of  the  statute,  and  defeat  the 
object  of  the  legislature.  The  demurrer  should  have  been 
overruled. 

Judgment  reversed. 

J.  Butler  and  S.  Whicher,  for  appellant, 

W,  (r.  Woodward^  for  appellee. 
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STANCHFIELD  v.  PALMER. 

Parties  may  be  regarded  as  partners  in  relation  to  third  persons,  nnder  facts 
and  circumstances  much  less  conclusive  than  would  be  necessary  to  estab- 
lish a  partnership  between  themselves. 

Upon  a  demurrer  to  evidence  the  testimony  is  to  be  taken  most  strongly 
against  the  party  who  demurs. 

A  demurrer  to  evidence  not  only  admits  the  truth  of  the  testimony,  but  also 
the  conclusions  of  fact  which  may  be  reasonably  inferred  from  such 
testimony. 

When  the  possession  of  property  was  not  acquired  wrongfully  in  an  action 
of  replevin,  there  should  be  evidence  of  a  demand  and  refusal;  but  if  the 
property  was  illegally  taken  no  demand  is  necessary. 

In  an  action  to  replevy  saw-logs,  there  should  be  proof  that  the  identical 
property  had  been  owned  by  plaintiff. 

Appeal  fkom  Scott  District  Coubt. 

Opinion  hy  Greene,  J.  Replevin  by  Daniel  Stanchfield 
against  Robert  Palmer  for  the  recovery  of  one  thousand 
pine  saw-logs.  All  the  material  allegations  in  the  petition 
are  denied  and  put  in  issue  by  the  answer.  The  entire 
evidence  of  plaintiff  in  the  case  is  before  us  in  two  sets  of 
depositions.  Defendant  demurred  to  its  sufficiency,  and 
the  demurrer  was  sustained  by  the  court. 

The  testimony  shows  that  the  logs  in  question  were  sold 
by  one  Berry  to  the  defendant,  and  it  is  claimed  that  Berry 
in  this  transaction  acted  as  the  partner  of  Stanchfield ;  and, 
if  the  partner,  he  was  authorized  to  sell  the  logs.  The  evi- 
dence on  this  point  is  too  vague  and  contradictory  to  show 
a  partnership,  or  agency  inter  se ;  but  the  nature  of  the 
transaction,  and  the  positive  testimony  of  Nichols,  "that  he 
knew  they  were  partners,"  might  justify  a  coiu-t  or  jury  in  so 
finding  the  fact  as  to  third  persons.  This  court  has  already 
decided  that  parties  may  often  be  adjudged  partners  as 
to  third  persons,  when  they  could  not  be  so  regarded  as 
between  themselves.  Price  v.  Alexander,  2  G.  Greene, 
427.     Circumstances  much  less  conclusive  are  sufficient 
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to  establish  a  partnership  as  to  third  persons.  Collyer  on 
Partnership,  89,  97. 

It  is  justly  charged  that  the  evidence  elicited  from  plain- 
tiff's own  witnesses  conduced  to  show  that  Berry  acted  at 
least  as  his  agent,  if  not  his  partner ;  and,  although  that 
evidence  is  not  very  conclusive,  still  it  is  of  such  a  char- 
acter that  we  should  not  feel  justified  in  disturbing  the 
judgment  of  the  court  below,  if  that  court  had  been  au- 
thorized by  consent  of  parties  to  decide  upon  this  question 
of  fact.  But  upon  a  demurrer  to  evidence,  as  in  this  case, 
the  testimony  is  to  be  taken  most  strongly  against  the  party 
who  demurs.  He  not  only  admits  the  truth  of  the  testi- 
mony to  which  he  demurs,  but  also  those  conclusions  of 
fact  which  a  jury  may  reasonably  and  fairly  infer  from  the 
testimony.  Pawling  v.  The  United  States^  4  Cranch,  219 ; 
Thornton  v.  Bank  of  Washington,  3  Peters,  36.  If  from 
any  admissible  view  of  the  facts  the  jury  would  be  likely 
to  render  a  verdict  against  the  party  demurring,  such 
should  be  the  judgment  of  the  court.  So  ambiguous  and 
doubtful  is  the  testimony  upon  the  question  of  partnership 
and  agency,  that  the  jury  might  have  found  against  the 
demurring  party,  and  if  this  had  been  the  only  point  in 
the  case,  such  should  have  been  the  decision  below. 

2.  But  there  are  other  points  upon  which  the  decision  of 
this  case  must  turn.  There  is  no  evidence  in  the  case  of  a 
demand  and  refusal.  When  replevin  is  in  the  detinet,  as  in 
this  case,  we  think  a  demand  on  the  part  of  plaintiff  and  a 
refusal  by  defendant  are  necessary.  So  in  every  instance 
where  the  possession  was  not  wrongfully  acquired.  The 
defendant  purchased  the  logs  from  the  apparent  owner  and 
the  person  in  possession.  He  was  an  innocent  purchaber, 
and  acquired  possession  in  good  faith.  The  testimony 
clearly  shows  that  there  was  no  unlawful  or  wrongful  act 
on  his  part  in  acquiring  the  property.  In  Phillips  Ev.,  C. 
&  H.  notes,  225,  the  doctrine  is  recognized  that  when  the 
goods  came  into  defendant's  possession  by  delivery  of  plain- 
tiff, ov  of  a  third  person,  or  by  finding,  it  is  necessary,  at 
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least  when  the  defendant  merely  detains  them,  to  prove 
that  he  has  refused  to  deliver  them  up,  upon  demand  being 
made  by  the  plaintiff.  See  also  6  Mod.,  212  ;  6  East.,  538; 
2  T.  R,  376;  In^alls  v.  Bulkier/,  13  111.,  315;  4  Greenleaf, 
316;  4  McLean;  3  Scam.,  579;  6  Barb.,  440;  2  Comstock, 
295;  5  Stew,  and  Port.,  383;  2  Mason,  77;  9  Bar.  and 
Adoh,  764;  2  Stark.  Ev.,  839,  842;  2  Sand.  R.,  47. 

From  the  authorities,  the  conclusion  is  clearly  this :  when 
the  taking  is  illegal  no  demand  is  necessary,  but  when  the 
defendant  became  lawfully  possessed  of  the  goods  in  the 
first  instance,  either  by  delivery,  as  in  the  case  at  bar,  or 
by  finding,  the  plaintiff  must  prove  a  demand  and  refusal 
before  suit  in  order  to  recover.  As  there  was  no  effort  to 
prove  a  demand  in  the  present  case  the  demurrer  was 
properly  sustained. 

3.  There  is  another  serious  hiatus  in  the  testimony  before 
us.  We  think  the  plaintiff  has  signally  failed  in  the  jiroof  to 
identify  the  logs.  The  evidence  does  not  show  that  the  logs 
replevied  are  those  which  were  sold  by  Berry  to  defendant, 
or  that  the  identical  logs  replevied  had  been  previously 
owned  by  the  plaintiff.  This  failure  to  show  title,  or  to 
identify  property,  was  of  itself  fatal  to  plaintiff's  recovery, 
and  justified  the  decision  below. 

Judgment  afiirmed. 

G,  C,  R.  Mitchell  and  H.  O*  Conner,  for  appellant. 

Cook  and  Dillon,  for  appellee. 
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RUSSELL  V.  RUSSELL. 

In  a  proceeding  for  divorce  and  alimony,  the  court  set  apart  and  decreed  to 

the  wife  in  fee  a  portion  of  the  husband's  land :  held  that  this  was  not 
necessary  for  her  maintenance,  and  should  not  have  been  done;  that  a  lien 
might  have  been  ordered  upon  the  land  to  secure  the  payment  of  alimony 
for  her  support  during  life. 

Alimony  is  an  allowance  for  the  support  of  a  woman  legally  separated  from 
her  husband,  and  not  for  a  distribution  of  his  estate  by  force  of  law. 

The  amount  of  alimony  should  be  regulated  by  the  condition  of  the  parties, 
and  the  amount  of  available  means  owned  by  the  husband. 

In  Equity.     Appeal  fkom  Dubuque  District  Court. 

Opinion  by  Williams,  C.  J.  Application  by  petition 
for  a  divorce  from  the  bonds  of  matrimony,  and  for  main- 
tenance, filed  by  Polly  Russell  against  Isaac  Russell,  and 
heard  at  the  October  term,  1853,  of  the  district  court  for 
Dubuque  county.  The  petition  is  in  the  usual  form.  After 
setting  forth  the  marriage  and  cohabitation  as  husband  and 
wife  for  about  thirty  years,  and  that  their  children  had  all 
attained  to  mature  age,  excepting  one,  then  about  eighteen 
years  old,  the  petitioner  assigns,  as  the  reasons  why  she 
should  be  divorced  and  be  allowed  maintenance,  that  she 
has  always,  since  their  marriage,  conducted  herself  with 
propriety,  and  with  affection  and  good  faith  as  the  wife  of 
the  defendant;  that  althougli  at  the  time  of  their  marriage 
the  defendant  was  temperate,  he  had  for  many  years  been 
so  addicted  to  the  use  of  intoxicating  liquor,  that  he  had 
become  an  habitual  drunkard ;  that  he  had  become  abusive 
and  violent  in  his  treatment  of  her,  insomuch  that  her 
happiness  was  destroyed,  and  life  endangered  by  living 
with  him  as  his  wife.  She  also  avers  that  by  her  care  and 
industry  she  had  aided  in  the  maintenance  of  the  family, 
and  the  acquirement  of  the  property  which  is  possessed 
and  owned  by  the  said  Isaac,  her  husband.  The  petition 
sets  forth,  in  considerable  detail,  the  fact  of  intemperance 
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and  abuse  of  which  she  complains,  and  concludes  with  a 
prayer  for  a  divorce  from  the  bonds  of  matrimony  and  a 
suitable  maintenance  out  of  his  estate,  of  which  a  descrip- 
tion is  set  forth  in  the  petition. 

The  respondent  appeared,  and  filed  his  answer,  denying 
the  allegations  of  intemperance  and  abuse,  on  his  part. 
He  then  proceeds,  after  averring  the  due  performance  of 
all  the  marital  duties  on  his  part,  to  charge  upon  her 
violence  of  temper  and  habitual  abuse  of  him,  so  that  if 
ever  he  had  in  any  way  abused  her,  it  was  to  defend  him- 
self when  assailed  by  her. 

The  petition,  answer  and  evidence  in  the  case,  all  taken 
together,  present  a  long  life  scene  of  family  discord  and 
strife,  commencing  in  Ohio,  at  the  earliest  period  of  the 
recollection  of  their  oldest  child,  who  is  a  witness  in  the 
case,  of  mature  age,  and  carried  on  "  crescendo''''  until  the 
parties  end  in  Iowa  by  being  docketed  in  court.  The 
witnesses,  who  testify  in  the  case,  with  one  or  two  excep- 
tions, are  the  children  of  the  parties.  The  evidence  fully 
sustains  both  the  petition  and  the  answer. 

The  court  below  decreed  the  divorce,  as  prayed  for,  from 
the  bonds  of  matrimony,  on  the  ground  "  that  the  parties 
could  not  live  together  in  peace  and  happiness,  and  that 
their  welfare  required  a  separation.  The  court,  then,  being 
advised  of  the  extent  and  value  of  the  property  of  the  par- 
ties, and  the  said  Isaac  Russell  desiring  that  the  said  Polly 
be  allowed  a  definite  i^art  of  said  property  permanently 
in  preference  to  a  periodical  claim  on  him,  decreed  that  the 
said  Polly  Russell  have  the  following  land  in  fee  simple^ 
to  wit :  Twenty-two  acres  off  of  the  north  part  of  so  much 
of  the  east  half  of  the  south-west  quarter  of  section  3 1 , 
township  88,  range  three  east  of  the  fifth  principal 
meridian,  as  lies  east  of  the  traveled  road  between  Du- 
buque and  Andrew,  and  to  be  set  off  so  as  to  include 
the  dwelling  house  and  the  spring  on  said  tract ;  but  that 
the  said  Isaac  have  the  privilege  of  access  to  the  water, 
and  the  privilege  of  using  the  same  ;  and  also  the  privilege 
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of  using  the  pasture  jointly  with  her,  by  putting  two 
horses,  two  colts,  two  cows  and  two  calves  in  the  same ; 
also  the  north-east  quarter  of  the  south-east  quarter  of 
section  twenty-five,  in  township  eighty-seven,  north  of 
range  two  east  of  the  fifth  principal  meridian ;  that  this 
decree  stand  in  lieu  of  a  deed  of  the  same  from  the  said 
Isaac  to  the  said  Polly ;  and  further,  that  the  debts  of  the 
said  Isaac,  which  were  owing  by  him  on  the  first  day  of 
the  present  term,  and  the  costs  of  this  suit  be  paid  out  of 
the  personal  property  of  said  Isaac,  and  the  remainder  of 
same  be  equally  divided  between  plaintiff  and  defendant ; 
and  it  was  fm'ther  ordered  that  Jonathan  Higgins  be, 
and  he  is  appointed  a  commissioner  to  set  of^  :he  land," 
Ac. 

From  this  decree  of  maintenance  the  respondent,  Isaac 
Russell,  has  appealed  to  this  court.  Three  objections  are 
urged  to  the  decree  of  the  district  court : — 

1.  The  alimony  allowed  to  the  complainant  by  the  dis- 
trict court,  is  unreasonable,  in  consideration  of  the  estate 
possessed  by  the  appellant. 

2.  The  district  court  allowed  and  decreed  to  the  com- 
plainant an  estate  in  fee  simple,  in  the  lands  of  defendant, 
which  were  decreed  to  her;  whereas  a  life  estate  only 
should  have  been  allowed  to  her,  as  maintenance. 

3.  The  decree  is  against  law  and  equity. 

There  being  no  question  raised  here  as  to  that  part  of 
the  decree  which  dissolves  the  marriage  contract  of  the 
parties,  we  will  leave  that  as  fixed  by  the  district  court, 
and  proceed  to  the  consideration  of  the  decree  of  alimony. 

The  prayer  of  the  petition  is  for  a  divorce  from  the 
bonds  of  matrimony,  and  also  for  alimony.  Having 
decreed  the  divorce  as  sought,  the  court  also  set  off  to  the 
petitioner  a  part  of  the  respondent's  real  estate  in  fee 
simple.  This  we  think  should  not  be  done.  It  was  not 
necessary  to  her  maintenance,  that  the  title  to  the  estate 
of  the  respondent,  or  any  part  of  it,  should  be  transferred 
from  him  to  her.   The  courts,  in  such  cases,  may  encumber 
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the  real  estate  of  the  husband  by  creating  a  lien  on  it 
for  the  maintenance  of  the  wife  when  divorced,  to  secure 
it  against  his  default  by  refusing  or  neglecting  to  pay  the 
alimony  decreed,  but  the  rights  of  realty  are  held  in  too 
much  regard  to  be  disturbed  by  a  procedure  so  summary. 
The  estate  as  to  inheritance,  would  thereby  be  diverted 
from  its  legitimate  direction.  The  only  duty  which  the 
court  had  to  perform,  was  that  of  decreeing  alimony  for 
the  support  of  the  petitioner,  during  her  life,  out  of  the 
estate  of  her  husband,  this  to  be  done  with  due  considera- 
tion of  the  avaihible  means  of  which  he  was  possessed, 
and  of  her  condition  in  life.  Lawrence  v.  Lawrence,  3 
Paige,  C.  R,  267. 

Alimony  is  an  allowance  for  maintenance  of  the  wife. 
It  is  not  to  be  understood  as  involving  a  distribution  of 
the  estate  by  force  of  law.     4  Bouvier,  279-80. 

It  is  a  reasonable  charge  for  maintenance  of  the  wife, 
which  the  law  will  enforce  against  the  husband,  when  he 
refuses  to  support  her,  or  when  she  is  separated  from  him 
by  his  default.  It  will  be  enforced  against  the  husband 
so  long  as  he  refuses  to  support  her,  or  the  separation  con- 
tinues; but  will  cease  upon  reconciliation  and  re-union. 
If  the  law  should  be  so  enforced  as  upon  a  prayer  for 
alimony  to  distribute  in  fee  simple  the  real  estate  of  the 
husband  between  him  and  the  wife,  it  might  tend  to  pro- 
mote litigation  of  this  kind,  and  render  the  proceedings 
under  the  Code  for  divorce  not  only  an  easy  mode  of 
shaking  off  the  bonds  of  matrimony,  but  an  ingenious  and 
fashionable  way  of  acquiring  title  to  real  estate  and  chang- 
ing the  inheritance  thereof.  "We  think  that,  in  every 
view  of  the  case,  it  was  going  too  far  for  the  court  to 
divest  the  husband  of  the  fee  simple  title  to  any  portif  n 
of  his  land  and  transfer  it  to  the  wife,  for  the  purpose  of 
giving  her  alimony.  It  is  only  a  support  of  the  wife  for 
life.  Wallingford  v.  Wallingford,  G  Harris  and  Johnson, 
485-488 ;  Equity  Digest^  title  Alimony :  Jeans  v.  Jeans, 
2  Earring,   142:   Clark  v.  Clark,  Watts  and  Serg.,  85. 
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We  find  no  authority  in  a  case  of  this  kind,  for  transferring 
the  real  estate  of  the  husband,  in  fee  simple,  to  the  wife, 
independent  of  the  consent  of  the  husband,  by  the  act  of 
a  court.  The  most  that  will  be  done  judicially,  is  to  gi\'B 
the  wife  a  lien  on  the  real  estate  of  the  husband  for  the 
amount  of  alimony  decreed.  This  principle  is  held  in 
Frakes  v.  Brown,  2  Blackf.,  295:  Questel  v.  Questelj 
Wright,  492. 

In  reviewing  this  case  upon  the  question  of  alimony,  we 
have  endeavoured  by  proper  means  to  ascertain  the  con- 
dition of  the  parties,  the  amount  and  value  of  the  property 
possessed  by  the  respondent,  which  may  be  available  in 
adjusting  the  question  before  us,  so  as  to  afford  the  parties 
a  support,  and  at  least  some  comfort  in  separation,  of  which 
there  was  no  hope  while  living  together  with  their  habits. 
The  decree  of  the  district  court  is  set  aside,  and  the  follow- 
ing will  be  entered  as  the  decree  of  this  court  in  the  case, 
viz. : — 

That  the  bonds  existing  between  said  Isaac  Russell  and 
Polly  Russell  be  dissolved:  and  this  court  having  considered 
the  matter  of  the  maintenance  of  the  said  Polly  Russell, 
and  the  court  being  advised  of  the  extent  of  the  property  of 
the  parties,  and  the  said  Isaac  Russell  desiring  that  the  said 
Polly  Russell  be  allowed  a  definite  part  of  said  property  in 
preference  to  a  periodical  claim  on  the  said  Isaac  Russell ; 
it  is  therefore  considered,  ordered,  and  decreed  by  this  court, 
that  the  said  Polly  Russell  continue  to  hold  in  her  own 
right  the  north-east  quarter  of  the  north-east  quarter 
of  section  1,  in  township  87,  north  of  range  two  east, 
being  the  said  land  entered  in  her  own  name.  And  it  is 
further  ordered  and  decreed  by  the  court,  that  the  said  Polly 
Russell  have  the  following  described  land  during  her  natural 
life,  to  wit :  Twenty-two  acres  off  of  the  north  part  of  so 
much  of  the  east  half  of  the  south-west  quarter  of  section  31, 
township  88,  north  of  range  three  east  of  the  fifth  principal 
meridian,  as  lies  east  of  the  traveled  road  between  Dubuque 
and  Andrew,  and  to  be  set  off  so  as  to  include  the  dwelling 
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house  and  the  spring  on  said  tract ;  hut  that  the  said  Isaac 
Russell  shall  have  the  privilege  of  access  to  the  water  and 
usingthe  same,  and  the  privilege  of  using  the  pasture  jointly 
with  her,  hy  putting  two  horses  and  two  colts,  two  cows 
and  two  calves  in  the  same  ;  and  that  the  said  Polly  Rus- 
sell have  the  following  described  land  during  her  natural  life, 
to  wit :  The  north-east  quarter  of  the  south-east  quarter 
of  section  25,  in  township  87,  north  of  range  three  east 
of  the  fifth  principal  meridian  ;  and  that  this  decree  stand 
in  lieu  of  a  deed  of  the  same  from  the  said  Isaac  to  the  said 
Polly.  And  it  is  further  decreed  and  ordered  by  the  court, 
that  said  Polly  Russell  have  one  half  of  the  household  and 
kitchen  furniture.  And  it  is  further  ordered  and  decreed  by 
the  court,  that  the  debts  of  said  Isaac  Russell  which  were 
owing  by  him  on  the  first  day  of  the  October  term  of  the 
district  court  of  Dubuque  county  in  the  year  1853,  and  the 
costs  of  this  suit,  together  with  the  sum  of  thirty-five  dol- 
lars which  is  hereby  allowed  Lincoln  Clark,  Esq.,  as  his  fee 
for  his  services  in  attending  to  this  suit  for  the  said  Polly 
Russell,  be  paid  out  of  the  personal  property  (except  the 
household  and  kitchen  furniture)  of  the  said  Isaac  Russell, 
and  the  remainder  of  the  same  be  divided  equally  between 
the  said  Isaac  Russell  and  the  said  Polly  Russell. 

And  it  is  further  ordered  that  Jonathan  Higgins  be  and  he 
ishereby  appointed  a  commissioner  to  set  off  said  twenty-two 
acres,  and  to  put  said  Polly  in  possession  of  the  same,  and 
to  ascertain  such  debts  and  costs  ;  and  when  the  said  debts 
and  costs  are  ascertained,  to  sell  enough  of  the  personal 
property  (household  and  kitchen  furniture  excepted)  to  pay 
the  same  as  they  become  due,  and  then  to  divide  the  re- 
mainder equally  between  the  said  Isaac  and  the  said  Polly, 
giving  to  the  respective  parties  such  property  as  he  may 
deem  most  suitable  for  them.  And  it  is  further  ordered 
that  the  said  Jonathan  Higgins  make  report  of  his  doinga 
thereon  and  file  the  same  in  the  office  of  the  clerk  of  this  court. 

Decision  reversed. 

P.  Smith  and  B.  M.  Samuels^  for  appellant. 

L.  Clark.,  for  appel^. 
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The  pleadings  ehonld  all  be  in,  and  the  issue  made  np  before  the  Joiy  !• 

sworn. 
The  officer  having  a  jury  in  charge  should  not  speak  to  them  while  deliber- 
ating upon  their  verdict,  except  to  ask  them  if  they  have  agreed. 

Appeal  from  Polk  District  Court, 

Opinion  by  Kinney,  J.  Swan  sued  Cole,  claiming  one 
thousand  dollars  damages  for  an  assault  which,  he  alleged 
in  his  petition,  Cole  committed  upon  his  person.  Answer 
filed,  and  on  the  fifth  day  of  the  term  a  jury  was  empan- 
neled  and  sworn  to  try  the  issue  between  the  parties. 
The  following  day  plaintiff  asked  leave  to  file  a  replica- 
tion to  the  defendant's  answer.  This  was  objected  to  by 
defendant,  but  the  court  overruled  the  objection,  and 
permitted  the  replication  to  be  filed.  To  this  ruling  the 
defendant  excepted.  This  was  error  in  the  court.  The 
pleadings  should  all  be  in,  and  the  issue  made  up  before 
the  jury  is  sworn.  The  jury  was  sworn  to  try  the  issue ; 
but  if  a  different  issue  is  made  after  the  oath  is  adminis- 
tered, and  the  jury  permitted  to  try  that  issue,  as  was  the 
case  in  this  instance,  it  is  clear  that  they  are  trying  a  dif- 
ferent issue  from  the  one  they  were  selected  and  sworn  to 
try.  Such  a  practice  would  lead  to  the  greatest  possible 
confusion  and  injustice. 

By  the  Code,  all  allegations  in  the  pleadings  not  re- 
sponded to  are  to  be  taken  as  true.  Hence  all  new  matter 
set  up  in  the  answer  of  the  defendant,  as  it  was  not  replied 
to  by  the  plaintiff,  the  party  had  a  right  to  insist  before 
the  jury,  was  confessed.  But  the  court  by  permitting  the 
replication  to  be  filed  after  the  jury  were  sworn,  deprived 
the  defendant  of  that  advantage,  changed  the  issue,  and 
made  up  a  different  one  on  the  pleadings,  than  the  case  on 
trial.  The  jury  returned  a  verdict  for  the  plaintiff;  where- 
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upon  the  defendant  filed  a  motion  in  arrest  of  judgment 
and  for  a  new  trial. 

Among  other  reasons  assigned  for  a  new  trial  is  this  i 
**  Beconde,  the  deputy  sheriff  and  bailiff,  informed  the 
jury  that  they  would  be  kept  by  the  court  from  Saturday 
evening  until  Monday  morning  without  anything  to  eat, 
unless  they  would  agree  upon  their  verdict ;  and  that  in 
consequence  of  this,  one  of  the  jury  consented  that  a 
verdict  might  be  returned."  . 

The  facts  contained  in  this  part  of  the  motion  are  fully 
sustained  by  the  affidavit  of  the  deputy  sheriff  and  two  of 
the  jurors.  §  1810  of  the  Code  permits  affidavits  of  jurors 
to  be  used  in  support  of  a  motion  for  a  new  trial.  The 
court  very  improperly  overruled  this  motion.  Officers 
having  a  jury  in  charge  while  they  are  deliberating  upon 
their  verdict  should  never  speak  to  them,  except  to  ask 
them  whether  they  have  agreed.  Any  conversation  by  the 
officer  ought  to  subject  him  to  severe  punishment  by  the 
court ;  and  any  verdict  returned  after  such  conversation, 
whether  it  had  any  influence  or  not  in  producing  the 
verdict,  ought  to  be  set  aside  the  moment  the  fact  comes  to 
the  knowledge  of  the  court.  Although  a  juror  might  swear 
that  in  making  up  his  verdict  he  was  uninfluenced  by  the 
remarks  made  by  the  officer,  yet  he  may  be  mistaken.  It 
is  the  rigli't  of  the  party  to  have  a  verdict  which  is  the  result 
of  an  uninterrupted  and  unprejudiced  deliberation. 

The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment,  and  for  a  new  trial. 

Judgment  reversed  and  trial  de  novo  awarded. 

Casady  and  Tidwick,  for  appellant. 

Bates  and  Jewett,  for  appelledi 

YoL.  IV.  4 
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ROBERTS  V.  MoMAHAN. 

Where  R.  undertook  to  advance  sufficient  money  to  satisfy  two  judgments 
against  M.,  and  as  security  for  such  advance  and  twenty  per  cent,  interest^ 
it  was  arranged  that  R.  should  bid  otf  the  land  under  execution  in  his  own 
name,  and  receive  the  rents  therefrom,  and  when  the  rents  received 
amounted  to  more  than  enough,  to  refund  the  money  advanced  and  twenty 
per  cent,  interest  :  held  that  the  transaction  shows  an  intention  to  create 
and  secure  an  indebtedness  from  R.  to  M.,  and  that  the  sherifif's  deed  to  R. 
should  be  regarded  as  a  mortgage  which  was  satisfied  by  the  rents  collected. 

Oral  evidence  not  admissible  to  contradict  or  vary  a  written  instrument,  but 
under  the  exception  to  this  rule,  it  may  be  shown  by  extraneous  proof 
that  a  deed,  absolute  on  its  face,  was  intended  as  a  mortgage. 

In  Equity.    Appeal  from  Des  Moines  District  Court. 

Opinion  hy  Greene,  J.  Bill  to  set  aside  an  execution 
sale.  From  the  pleadings  and  evidence  in  the  case,  we 
regard  the  following  facts  as  proved:  In  October,  1840, 
John  Hargrave  and  wife,  for  the  use  of  David  Hendershot, 
recovered  a  judgment  against  the  complainant,  McMahan, 
for  |110  16 ;  and  in  October,  1841,  Amos  Ladd  recovered  a 
judgment  against  him  for  $116  62.  In  May,  1844,  lot  364 
in  the  city  of  Burlington  was  sold  to  Roberts  to  pay  the 
judgment  in  favor  of  Ladd.  Prior  to  the  sale  there 
was  an  agreement  between  McMahan  and  Roberts  by 
which  Roberts  undertook  to  advance  sufficient  money  to 
satisfy  the  Ladd  and  Hendershot  judgments,  and  to  take 
the  title  to  the  lot  as  security  for  the  money  advanced,  and 
twenty  per  cent,  interest.  Roberts  was  to  have  immediate 
possession  of  the  land  and  receive  the  rents  and  profits. 
In  consideration  of  this  agreement  and  the  undertaking 
of  Roberts  to  pay  off  both  judgments.  Hen  Icrshot,  who 
stood  ready  to  pay  the  amount  of  both  judgments  for 
the  lots,  was  prevailed  upon  not  to  bid.  After  the  sale, 
Roberts  requested  delay  in  the  pajTnent  of  the  Hendershot 
judgment,  until  he  obtained  the  sheriff's  deed.     But  after 


i 
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obtaining  the  deed,  he  refused  to  pay  the  judgment,  and 
refused  to  execute  writings  to  McMahan  to  deed  the  lot  on 
his  payment  of  the  money  advanced.  The  rents  and  pro- 
fits received  by  Roberts  amounted  to  more  than  he  had 
advanced  in  the  purchase  of  the  lot.  On  this  state  of  facts 
the  court  below  found  for  complainant ;  and  the  defendant 
now  seeks  to  reverse  the  decree. 

On  a  careful  examination  of  the  bill,  answer  and  deposi- 
tions, we  can  discover  no  good  reason  for  disturbing  the 
decree. 

The  entire  transaction  shows  an  intention  to  create  and 
secure  a  debt  from  McMahan  to  Roberts.  The  purchase 
was  made  in  Roberts'  name,  for  the  purpose  of  securing 
the  debt.  The  deed  under  this  contract  amounted  to  no- 
thing more  than  a  mortgage.  Roberts,  as  mortgagee  and 
as  trustee  of  McMahan,  received  full  payment  of  his  debts 
in  the  rents  and  profits  collected  by  him  from  the  mort- 
gaged premises. 

It  is  true,  as  insisted,  that  if  we  were  to  follow  the  deed 
alone  in  this  case,  we  could  not  otherwise  regard  the  trans- 
action than  as  a  bona  fide  sale.  And  it  is  equally  true,  as 
a  general  rule,  that  oral  evidence  is  not  admissible  to  con- 
tradict, vary,  or  add  to  a  written  instrument.  But  in 
equity  there  are  exceptions  to  tliis  rule.  To  declare  that 
to  be  a  sale,  which  was  really  intended  as  a  mortgage,  is 
in  equity  a  fraud  so  repugnant  that  it  cannot  be  sanctioned 
under  the  most  imposing  and  formal  deeds  of  conveyance. 
To  expose  this  fraud,  and  to  advise  the  com't  of  the  true 
character  of  the  contract,  and  the  real  intention  of  the 
parties,  extraneous  evidence  is  clearly  admissible,  both 
upon  principle  and  authority. 

The  authorities  upon  this  point  are  numerous.  Conway 
V.  Alexander^  7  Cranch.,  238;  Prince  v.  Bearden^  1  A.  K. 
Marsh.,  170;  Oldham  v.  Halleij,  2  J.  J.  Marsh.,  112; 
Whittick  V.  Kane,  1  Paige,  202  ;  Taylor  v.  Luther,  2  Sum- 
ner, 232;  Flayy  v.  Mann,  ih.,  538;  2  Ilalsted,  102;  6 
Gill,  and  John,  275;  15  Conn.,  575  ;    Wright  v.  Bates,  13 
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Verm.,  341 ;  Strong  v.  Glasgow,  2  Mur.,  289;  Russell  v. 
Southard,  12  Howard,  139. 

The  refusal  of  Roberts  to  pay  off  the  Hendershot  judg- 
ment, and  to  give  McMahan  an  obligation  to  re-deed  the 
lot  agreeable  to  contract,  and  his  avowed  determination  to 
convert  that  into  an  absolute  sale  which  was  intended  by 
the  parties  to  be  nothing  more  than  a  security  for  a  loan, 
were  obviously  fraudulent  acts,  which  in  equity  justified 
the  admission  of  oral  evidence ;  and  indeed  rendered  it 
necessary,  in  order  to  show  the  true  state  of  the  transac- 
tion. 

We  think  the  evidence  in  the  case  amply  proves  the 
facts  as  we  have  stated  them,  and  shows  further  that  the 
consideration  paid  by  Roberts  was  grossly  inadequate — not 
one-fifth  of  the  real  value.  This  gives  weight  to  the  con- 
clusion that  the  relation  of  debtor  and  creditor  was  alone 
contemplated  by  the  parties. 

Decree  affirmed. 

M,  D.  Browning,  for  appellant. 

J,  C,  Hall  and  H,  W.  Starr,  for  appellee. 
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HAWLEY  V.  WARDE. 

Where  the  payee  was  entitled  to  a  mechanics'  lien  on  a  promissory  note,  he 
does  not  waive  or  forfeit  his  lien  by  endorsing  the  note  and  leaving  it  for 
a  time  with  a  third  party  as  collateral  or  otherwise,  unless  it  appear  that 
he  actually  transferred  all  right  to  the  note. 

A  mere  attempt  to  negotiate  a  note  on  which  a  lien  might  be  established 
does  not  amount  to  a  waiver  of  such  lien. 

Appeal  from  Muscatine  District  Court. 

Opinion  hy  Williams,  C.  J.     Cyrus  Hawley  instituted 
his  action  against  J.  C.  B.  Warde  for  $624  91,  and  claimed 
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that  for  this  amount  he  was  entitled  to  judgment,  and  also 
a  mechanics'  lien  by  virtue  of  the  provision  of  the  Code, 
p.  154,  §  981,  which  is  as  follows : 

"  Every  person  who  by  virtue  of  a  contract  with  the  owner 
of  a  piece  of  land,  performs  work  or  furnishes  material  for 
any  building,  and  which  material  is  used  in  the  erection 
or  reparation  thereof,  has  a  lien  upon  the  lands,  including 
the  building  with  its  appurtenances,  for  the  amount  due 
him  for  work  or  material,  against  all  persons  except  in- 
cumbrancers by  judgment  rendered,  and  by  instrument 
recorded,  before  the  commencement  of  the  work,  or  the 
furnishing  of  the  material." 

Plaintiff  obtained  judgment  in  the  district  court  for 
|624  91 ,  the  sum  claimed  as  due  to  him  from  the  defendant. 
The  court,  however,  decided  that  he  was  not  entitled  to  a 
mechanics'  lien  for  more  than  $324  91.  For  this  amount 
a  lien  was  allowed  under  the  statute,  as  prayed  for,  on  lots 
one  and  two  in  block  forty  in  the  city  of  Muscatine,  Avith 
the  house  for  the  building  of  which  the  materials  had  been 
furnished.  The  cause  was  tried  at  the  May  term,  1853. 
The  plaintiff  appeals  from  the  decision  of  the  district  court 
refusing  to  adjudge  him  a  mechanics'  lien  for  the  whole 
amount  of  the  indebtedness  found  in  his  favor. 

The  bill  of  exceptions  presents  but  one  question  upon  the 
ruling  of  the  court  below.  The  facts  and  the  judgment  in 
the  case  appear  in  the  bill  of  exceptions,  and  are  as  fol- 
lows :  "  The  trial  by  jury  being  waived  by  the  parties,  and 
the  cause  submitted  to  the  com-t,  the  following  facts  of 
testimony  in  the  case  are  found :  '  That  the  plaintiff,  under 
written  contract  with  defendant,  agreed  to  furnish  a  hirge 
quantity  of  bricks  to  be  used  in  the  erection  of  the  house 
described  in  plaintiff's  petition,  which  were  of  the  value  of 
$724  91  ;  that  the  sum  of  $50  00  had  been  paid  to  plaintiff, 
leaving  a  balance  of  $674  91  ;  that  defendant  Warde  had 
executed  his  promissory  note  to  plaintiff  for  the  sum  of  $350, 
and  that  the  plaintiff  endorsed  this  note  in  blank,  and  left 
it  with  the  house  of  Hatch  &  Co.,  with  whom  he  dealt; 
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that  receipts  were  passed  between  Warde  and  plaintiff; 
tliat  after  the  note  had  been  in  the  hands  of  Hatch  for  two 
or  three  days,  the  plaintiff,  upon  consultation  with  his  at- 
torney, took  up  the  note  from  Hatch  and  carried  it  back  to 
Warde,  to  whom  it  was  delivered,  and  who  then  gave  back 
a  receipt  to  plaintiff,  and  also  a  note  for  seven  thousand 
bricks,  and  expressed  his  desire  that  the  claim  of  plaintiff 
should  operate  as  a  mechanics'  lien  upon  his  house.'  " 

Thereupon  the  cornet  below  decreed  that  "  although  the 
taking  of  the  note  for  the  work  and  labor  done,  or  materials 
furnished  for  the  erection  of  the  house,  would  not  of  itself 
be  a  waiver  of  the  mechanics'  lien,  the  negotiation  of  that 
note,  or  an  attempt  to  do  so  by  endorsing  it  and  throwing  it 
into  the  money  market,  though  he  should  fail  for  want  of 
purchasers,  would  amount  to  such  waiver.  The  intention 
to  abandon  the  secm'ity  given  by  the  law  is  as  complete  as 
if  he  had  succeeded  in  finding  buyers,  and  the  waiver  is 
complete."  The  court  also  decided  that  as  plaintiff  had 
thus  parted  with  his  lien,  he  could  not  by  any  agreement 
between  him  and  the  defendant  revive  it.  The  error 
assigned  here  is  as  to  this  ruling  of  the  district  court. 

We  find  two  objections  to  the  adjudication  of  this  case 
by  the  district  court  as  presented  by  the  bill  of  exceptions. 
In  the  first  place,  the  facts  of  the  endorsement  of  the  note 
and  leaving  it  with  Hatch  &  Co.,  do  not  show  that  Haw- 
ley had  parted  with  it  by  actually  negotiating  it.  The 
bill  of  exceptions  shows  that  it  had  been  "  left  with 
Hatch  &  Co.  for  two  or  three  days  with  a  blank  endorse- 
ment on  it,"  and  then  taken  back,  and  returned  to  Warde, 
and  a  receipt  taken,  &c.  It  does  not  appear  from  the 
evidence  what  was  the  purpose  for  which  the  note  was 
left  with  Hatch  &  Co.,  but  it  is  manifest  that  it  was  not 
actually  disposed  of,  so  as  to  pass  from  the  ownership  or 
control  of  Hawley,  and  that  he  returned  it  to  Warde,  who 
lifted  it,  and  thereby  left  Hawley  to  his  lien  on  the  original 
contract.  To  give  this  the  effect  of  a  complete  and  legal 
transfer  of  the  note  so  as  to  visit  the  consequences  thereof 
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on  the  plaintiff,  by  taking  from  him  the  benefit  of  his  lien, 
was,  we  think,  not  justifiable.  It  was  at  most  nothing 
more  than  an  attempt  to  render  the  note  available  for  some 
purpose — what  that  was,  does  not  appear  in  evidence.  For 
aught  we  know  it  might  have  been  temporarily  deposited 
to  operate  collaterally  in  some  business  transaction  with 
Hatch  &  Co.  But  it  is  enough  that  the  evidence  shows 
that  he  did  not  actually  part  with  it. 

Also,  we  think,  that  the  court  below  went  too  far,  when 
it  held  that  a  mere  attempt  to  negotiate  a  note  which  had 
been  given  upon  a  contract  for  materials  used  in  the  erec- 
tion of  a  building,  operated  as  a  waiver  of  the  right  of  the 
party  to  a  mechanics'  lien.  The  court  have  held  that 
when  the  contracting  party  takes  other  and  different 
security  for  his  debt,  or  when  he  transfers  the  debt  for 
any  consideration  to  another  person,  the  lien  given  by  the 
statute  will  be  lost.  We  are  not  informed  of  any  decision 
made  heretofore,  which  has  gone  so  far  as  to  declare  the 
lien  waived  by  a  mere  offer  or  attempt  to  negotiate  or  part 
with  a  note  of  this  kind. 

This  doctrine  is  sustained  by  Graham  v.  Holt,  4  B. 
Monroe,  61,  cited  in  2  U.  S.  Equity  Digest,  232,  §  25. 

There  is  therefore  error  in  the  judgment.  It  is  ordered 
that  plaintiff  have  a  mechanics'  lien  on  the  property  de- 
scribed in  his  petition  for  the  sum  of  $674  91  and  costs, 
as  prayed  for  in  the  petition. 

Judgment  reversed. 

S.  Whicker,  for  appellant. 

W.  G.  Woodward  and  H.  0'  Conner,  for  appellee. 
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JONES  V.  BENTON. 

The  compensation  of  a  school  fund  commissioner,  under  the  Code,  §  1174, 
was  allowed  by  the  clerk,  sheriff  and  attorney,  at  five  hundred  dollars  per 
annum,  but  the  superintendent  of  public  instruction  refused  to  approve 
the  allowance  for  more  than  four  hundred  dollars  per  annum :  held  that 
the  superintendent  was  authorized  thus  to  limit  and  define  his  approval 
oi'  the  allowance. 

Appeal  from  Jefferson  District  Court. 

Opinion  by  Kinney,  J.  This  was  an  amicable  suit 
entered  into  by  the  plaintiff  as  school  fund  commissioner  of 
Jefferson  county,  and  the  defendant  as  superintendent  of 
public  instruction  for  the  state  of  Iowa.  It  appears  that 
the  plaintiff  was  school  fund  commissioner  for  the  county 
of  Jefferson  for  the  years  1851  and  1852.  He  was  allowed 
$500  00  salary  for  each  year,  by  the  clerk  of  the  district 
lourt,  sheriff  and  prosecuting  attorney.  Each  of  these 
allowances  was  affirmed  by  the  superintendent,  with  a 
reduction  of  one  hundred  dollars  for  each  year.  The 
county  officers  refused  to  assent  to  the  reduction,  and  the 
superintendent  refused  to  affirm  the  whole  amount  allowed. 
The  question  submitted  to  the  court  below  was,  whether 
Tones  was  entitled  to  receive  the  two  hundred  dollars,  so 
reduced  by  the  superintendent  from  the  amount  allowed 
by  the  county  officers.  The  court  decided  that  he  was  not 
entitled  to  this  amount,  and  gave  judgment  against  h^m. 
From  that  he  appeals  to  this  court,  and  contends  that  th? 
allowance  so  made  by  the  clerk,  prosecuting  attorney  and 
sheriff,  was  a  reasonable  allowance ;  that  said  superin- 
tendent has  no  right,  by  law,  to  reduce  the  salary  so  fixed, 
but  that  his  authority  orily  extends  to  approving  or  dis- 
appromng  the  allowance  so  made.  The  decision  of  this 
question  depends  upon  the  construction  to  be  given  to 
section  1174  of  the  Code. 
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"  The  fund  commissioners,  from  and  after  the  first  day 
-of  April,  1851,  shall  receive  such  annual  compensation  for 
their  services  and  contingent  expenses  for  books,  postage 
and  stationery,  as  may  be  allowed  by  the  clerk  of  the  dis- 
trict court,  sheriff  and  prosecuting  attorney,  and  approved 
by  the  superintendent  of  public  instruction,  to  be  paid  out 
of  the  school  fund." 

Has  the  superintendent,  under  this  section,  the  power  to 
approve  so  much  of  said  allowance  as  he  shall  deem  reason- 
able and  disapprove  the  balance  ;  or  must  he  approve  it  as 
an  entirety,  or  reject  it  as  such  ?  If  the  latter  construction 
prevails,  then  it  would  be  in  the  power  of  the  su23erintend- 
ent,  and  it  would  be  his  duty,  in  case  the  allowance  was 
too  much,  to  reject  the  same  unconditionally,  which  would 
have  the  effect  to  keep  the  fund  commissioners  out  of  an 
amount  to  which  they  might  be  justly  entitled.  If,  in  the 
case  before  us,  the  superintendent  had  disallowed  the  whole 
amount,  what  remedy  would  or  could  the  commissioner 
have  ?  Certainly  none  by  mandamus,  if  the  position  as- 
sumed be  correct ;  because  the  superintendent  hatl  acted, 
and,  as  counsel  contend,  acted  according  to  law.  Suppose 
he  allowed  ih.2  whole,  then  he  was  but  a  mere  machine  to 
approve  what  others  had  done,  without  exercising  any  dis- 
cretion or  judgment  of  his  own.  If  the  construction  con- 
tended for  by  plaintiff  be  correct,  then  the  superintendent 
mutit  either  reject  or  approve  the  whole.  By  doing  the 
former,  he  necessarily  becomes  the  unwilling  instrument  in 
the  hands  of  the  law,  in  preventing  the  commissioner  from 
obtaining  any  pay  when  in  his  opinion  the  allowance  is  too 
much ;  and  in  doing  the  latter,  he  but  adopts,  without  any 
discretion  of  his  own,  the  action  of  the  county  officers.  It 
seems  to  us  that  such  was  not  the  intention  of  the  legisla- 
ture. The  superintendent  is  the  guardian  of  the  school  fund. 
In  him  is  confided  the  common  school  interests  of  the 
state.  He  is  supposed  to  be  well  acquainted  with  the  aftairs 
of  the  subordinate  school  officers,  and  what  would  be  a 
reasonable  compensation  to  each  fund  commissioner.    The 
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action  of  the  county  officers  for  this  purpose  is  advisory; 
they  agree  upon  the  allowance,  and  report  to  him.  It  is 
then  for  him  to  allow  so  much  of  this  amount  as  in  his 
opinion  will  he  a  proper  compensation.  The  amount  thus 
approved,  whether  concurred  in  by  the  county  officers  or 
not,  is  the  amount  to  which  the  fund  commissioner  is 
entitled.  This  is  what  we  understand  to  be  the  meaning 
of  the  word  "approved"  in  the  section  of  the  Code  cited, 
and  the  authority  conferred  upon  the  superintendent. 

Judgment  affirmed, 

William  Penn  Clark,  for  appellant. 

Slagle  and  Acheson,  for  appellee. 


NICHOLS  V.  BURLINGTON  AND  LOUISA  COUNTY 
PLANK  ROAD  CO. 

The  notice  provided  by  the  Code  not  a  "  process,"  and  need  not  be  in  the 
style  of  "  the  State  of  Iowa." 

When  the  notice  informs  defendant  that  the  petition  is  to  be  tiled  "  in  the 
office  of  the  clerk  of  the  district  court  of  Des  Moines  county,"  it  suffi- 
ciently designates  the  court  before  which  the  proceeding  is  commenced. 

Where  a  party  subscribed  to  the  stock  of  a  plank  road  upon  other  conditions 
than  those  named  in  the  articles  of  incorporation,  and  subsequently  paid 
five  per  cent.,  which  was  accepted  by  the  company  :  held  that  the  transac- 
tion shows  concurrence  in  those  riQ^  conditions  and  creates  mutuality. 

Under  the  articles  of  incorporation,  the  Burlington  and  Louisa  county  plank 
road  company  was  authorized  to  commence  business  and  call  for  install- 
ment on  stock  as  soon  as  five  thousand  dollars  was  subscribed. 

A  general  notice  to  stockholders  is  sufficient  notice  to  those  who  subscribed 
conditionally. 

Appeal  from  Des  Moines  District  Court. 

Opinion  by  Greene,  J.     This  suit  was  commenced  hj 
the  Burlington  and  Louisa  County  Plank  Road  Company 
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against  Josiah  Nichols  for  installments  due  on  a  subscrip- 
tion of  three  shares  to  the  stock  of  the  corapany.  The 
defendant  answered  that  the  stock  was  conditionally  sub- 
Bcribed  by  him,  and  that  the  condition  had  not  been  per- 
formed. Upon  this  fact  issue  was  joined,  and  the  court 
found  for  the  plaintiff. 

1.  It  is  objected  that  the  court  refused  to  dismiss  the  pro- 
ceedings on  the  ground  of  defective  notice.  The  first  defect 
urged  is  that  the  notice  does  not  run  in  the  name  of  the 
state  of  Iowa,  as  required  by  the  constitution.  This  court 
has  decided  in  former  cases  that  the  notice  provided  by  the 
Code  is  not  a  "  process,"  as  contemplated  by  the  constitu- 
tion, and  that  it  need  not  be  in  "the  style  "  of  "  the  State 
of  Iowa." 

The  second  defect  urged  is  that  "  the  notice  is  too  in- 
definite as  to  what  court  he  is  cited  to  attend."  The  notice 
informs  defendant  that  the  petition  was  to  be  filed  "in  the 
office  of  the  clerk  of  the  district  court  of  Des  Moines  county." 
This  we  think  was  sufficiently  descriptive  of  the  court. 

2.  It  is  urged  that  the  subscription  was  made  upon  other 
conditions  than  those  named  in  the  articles  of  incorpora- 
tion, and  that  therefore  the  subscription  was  invalid  for 
want  of  mutuality.  But  it  appears  that  five  per  cent, 
was  paid  by  Nichols  and  accepted  by  the  company.  This 
shows  a  sufficient  concurrence  in  those  new  conditions  to 
create  mutuality. 

3.  It  is  claimed  that  as  the  capital  stock  of  the  company 
is  fixed  by  the  articles  at  $60,000,  assessments  could  not  be 
made,  nor  installments  demanded,  till  the  whole  amount 
was  subscribed.  If  there  was  any  such  restriction  in  the 
articles,  either  expressed  or  implied,  the  proposition  would 
be  correct ;  but  on  the  contrary  they  clearly  contemplate 
the  commencement  of  business  as  soon  as  |5,000  in 
stock  is  subscribed.  After  the  |5,000  was  subscribed, 
they  had  a  right  to  call  for  installments  in  the  manner 
pointed  out  by  the  articles  of  incorporation. 

4.  It  is  assumed  that  as  the  subscription  was  accompanied 
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witli  a  special  condition  that  the  amount  subscribed  should 
be  expended  upon  a  particular  portion  of  the  work,  that  a 
general  notice  to  stockholders,  such  as  the  articles  required, 
would  not  be  sufficient  in  Nichols'  case,  unless  it  stated 
that  the  money  was  wanted  for  the  specific  object  stated 
in  his  conditions. 

This  conditional  subscription  did  not  require  any  change 
in  the  articles  of  incorporation  in  giving  notice  of  install- 
ments required.  It  merely  required  the  amount  to  be 
expended  in  a  particular  way,  and  hence  the  usual  notice 
is  all  that  could  be  required. 

The  evidence  in  the  case  shows  that  the  amount  expended 
by  the  company  in  the  manner  required  by  the  conditional 
subscription  greatly  exceeded  the  amount  paid  by  conditional 
subscribers.  This  showed  that  the  company  were  comply- 
ing with  those  conditions,  and  were  entitled  to  the  install- 
ments due  on  the  stock  subscribed.  It  was  not  necessary 
that  the  company  should  set  apart  the  specific  funds  from 
the  conditional  stock  for  the  performance  of  the  conditions. 
It  was  only  necessary  for  them  to  expend  the  amount  in  the 
way  required,  and  not  necessary  to  expend  the  identical 
money  received  on  conditional  stock  in  that  way.  Surely 
the  defendant  has  no  right  to  object  that  the  company  first 
advanced  their  own  money  for  the  improvement  he  required, 
before  calling  upon  him  to  pay  for  the  stock  he  had  sub- 
scribed for  that  object.  Upon  this  and  all  other  points  in 
the  case  we  think  the  court  below  ruled  correctly. 

Judgment  affirmed. 

M.  X>.  Browninr/^  for  appellant. 

J.  C.  Hall  and  T.  I).  Crocker^  for  appellee. 
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ARMSTRONG  v.  PIERSON. 

▼n  an  action  of  right,  the  plaintiff  cannot  recover  unless  he  shows  that  the 

grantor  in  the  deed  to  him  had  title. 
In  an  action  of  right  or  ejectment,  the  plaintiff  most  rely  on  the  strength 

of  his  own  title. 

Appeal  from  Des  Moines  District  Court. 

Opinion  hy  Williams,  C.  J.  John  Pierson  commenced 
his  action  of  right  against  B.  C.  Armstrong  in  the  district 
court  of  Des  Moines  county,  for  the  recovery  of  the  pos- 
session of  lots  number  twenty-eight,  (28)  twenty-nine,  (29) 
thirty,  (30)  thirty-one,  (31)  thirty-two,  (32)  and  thirty- 
three,  (33)  all  in  Peasley's  addition  to  the  city  of  Burling- 
ton, in  said  county.  He  claimed  fee  simple  title  thereto, 
in  himself.  He  also  claimed  damages  for  the  detention, 
use  and  occupation  thereof,  one  thousand  dollars. 

The  defendant,  Armstrong,  appeared  and  filed  his  an- 
swer, denying  plaintiflTs  right  to  the  possession  of  the 
lots,  and  denied  that  the  plaintiff  was  the  owner  of  the 
lots  in  fee  simple;  and  also  denied  that  he  was  entitled  to 
damages  for  the  use,  occupancy  and  detention  thereof. 
He  also  averred  in  his  answer  that  he  had  and  held  the 
possession  of  the  lots  in  question,  by  virtue  of  a  title  bond 
executed  by  the  plaintiff  to  him,  for  the  lots  on  a  pur- 
chase thereof,  which  bond  was  made  and  dated  on  the 
18th  day  of  June,  1851,  under  which  he  went  into  pos- 
session of  the  premises  and  made  valuable  improvements 
thereon.  He  further  averred  in  his  answer  that  the 
plaintiff  having  a  judgment  in  said  court  against  him,  the 
defendant  caused  an  execution  thereon  to  be  issued,  and 
levied  on  said  premises  as  the  property  of  said  defendant, 
by  virtue  of  which  the  said  lots  were  sold  by  the  sheriff 
of  said  county ;  and  being  so  sold  were  purchased,  as  the 
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property  of  defendant,  by  plaintiff;  that  from  the  time 
of  said  sale  the  defendant  had  one  year  to  redeem  said 
lots,  and  that  the  time  of  redemption  had  not  then 
expired,  and  therefore  no  title  by  virtue  of  said  sale  was 
vested  in  the  plaintiff  to  said  lots ;  that  plaintiff  was 
thereby  estopped,  &c.  The  plaintiff  filed  his  replication 
denying  the  answer  of  the  defendant.  The  cause  by  con- 
sent was  submitted  to  the  court  without  the  intervention 
of  a  jury  upon  the  issue  joined.  The  court  found  the  issue 
for  the  plaintiff,  and  judgment  was  accordingly  entered. 
The  title  to  the  lots  in  question  was  decided  to  be  in  the 
plaintiff",  with  the  costs  of  suit  to  be  paid  by  defendant. 
A  bill  of  exceptions  to  the  proceedings  was  taken  by 
defendant,  and  an  appeal  to  this  court. 

By  the  bill  of  exceptions  it  appears  that  the  only  evi- 
dence which  was  offered  by  the  plaintiff  to  sustain  the 
issue  on  his  part  was  the  deed  of  conveyance  made,  exe- 
cuted and  recorded  by  Francis  J.  C.  Peasley  and  Mary  E. 
Peasley  his  wife,  to  John  Pierson,  senior,  for  the  lots  in 
dispute,  dated  May  1,  1851,  acknowledged  the  same  day, 
and  recorded  May  3,  1851,  in  deed  book  No.  16,  page  111. 
Here  the  plaintiff  rested  his  cause.  The  defendant  gave 
no  evidence  on  his  part.  Thereupon  the  judgment  of  the 
court  was  entered  for  the  plaintiff. 

This  judgment  must  be  reversed.  The  answer  of  the 
defendant,  in  the  most  direct  terms,  denied  the  title  of  the 
plaintiff  to  the  lots  in  dispute.  He  stood  secure,  in  his 
possession  of  the  premises,  until  the  plaintiff,  by  proof  of 
a  good  title,  showed  his  right  thereto.  After  proving  the 
purchase  of  the  lots,  by  himself,  from  Peasley  and  wife, 
it  was  necessary  to  show  a  good  legal  title  to  them  in 
Peasley  and  wife,  as  vendors,  under  whom  he  claimed  by 
deed.  If  the  title  of  Peasley  and  wife  was  defective  in 
law,  so  was  his,  being  derived  from  them.  He  should  have 
shown  a  good  title  in  himself  by  legal  derivation  from  the 
government,  as  the  source.  It  has  been  so  often  decided 
thatj  in  an  action  of  ejectment  and  right,  for  the  recovery 
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of  the  possession  of  real  estate,  the  plaintiff  must  rely  on 
a  good  title  in  himself,  and  not  on  the  weakness  of  the 
title  of  a  defendant  who  is  in  possession,  that  we  deem  it 
superfluous  to  adduce  authorities  on  the  subject.  As  we 
find  nothing  in  the  pleadings  which  defeats  the  right  of 
the  defendant  to  the  benefit  of  this  principle  of  law,  and 
as  it  disposes  of  the  whole  case,  it  is  unnecessary  to  discuss 
any  other  points  presented  by  the  issues.  As  the  case 
stands,  judgment  should  have  been  for  the  defendant. 

Judgment  reversed. 

J,  C.  Hall  and  D.  Rorer,  for  appellant. 

Starr  and  Phelps^  for  appeUee. 


»♦ » •  <■ 


CREAL  V,  CITY  OF  KEOKUK. 

The  city  of  Keokuk  is  authorized  by  its  charter  to  establish  and  regulate  thft 

grade  of  streets. 
A  city  authorized  to  establish  and  regulate  the  grade  of  streets,  is  not  liable 

for  damages  growing  out  of  the  proper  exercise  of  that  authority. 
The  power  to  regulate  the  grade  of  streets  comprises  the  power  to  change 

the  grade,  without  incurring  liability  for  the  prudent  exercise  of  that 

power. 

Appeal  from  Lee  District  Court. 

Opinion  by  Kinney,  J.  The  plaintiff  filed  his  petition, 
claiming  three  hundred  dollars  damages  for  being  com- 
pelled to  raise  his  brick  store  house,  in  block  twenty-eight, 
in  the  city  of  Keokuk,  in  order  to  suit  the  grade  of  Main 
Street,  as  established  by  the  city  council.  He  alleges  that 
he  was  subjected  to  the  above  damages  in  consequence  of  a 
change  in  the  grarle  made  by  the  city  after  he  had  built  his 
store  house,  and  by  which  he  was  governed  in  the  erection 
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of  said  building.  To  this  the  defendant  answered  that  the 
city  was  not  liable  to  pay  any  damages  that  the  plaintiff 
indirectly  or  consequentially  sustained  by  reason  of  the 
establishment  of  any  grade  on  Main  Street,  or  any  change  of 
the  same.  The  city  denies  all  plaintiff's  allegations,  claims 
the  power  to  make  proper  grades  of  the  streets,  or  make 
discreet  changes  of  the  same,  to  suit  the  public  good  or  con- 
venience, and  this  without  liability.  If  any  grade  has  been 
established  or  changed,  as  alleged,  defendant  insists  that 
the  same  was  done  under  the  charter  of  the  city  of  Keokuk, 
and  by  virtue  of  the  action  of  the  city  council  of  said  city, 
all  in  pursuance  of  the  authority  delegated  in  said  charter. 
The  defendant  denies  all  liability,  and  contends  that  the 
power  to  establish  and  regulate  grades  has  been  clearly 
delegated  and  prudently  exercised.  To  this  answer  the 
plaintiff  demurred  for  the  following  cause  :  That  the  de- 
fendant, by  law,  is  liable  for  damages  which  are  the  natural 
and  usual  consequences  of  establishing  a  grade  of  the 
street,  and  also  for  changing  an  established  grade. 

This  demurrer  was  overruled  by  the  court  below.  This 
it  is  contended  by  the  plaintiff  is  error. 

The  questions  presented  by  the  record  were  argued  at 
length,  and  with  much  ability.  Most  of  the  cities  in  Iowa, 
on  the  Mississippi  river,  being  deeply  interested  in  the 
result  of  this  decision,  its  importance  has  been  fully  felt  by 
the  court,  the  case  has  been  held  under  advisement,  and 
the  authorities  examined  with  much  care.  Two  questions 
are  raised : 

1.  Is  the  city  liable  for  damages  in  consequence  of 
establishing  and  grading  in  a  skilful  and  prudent  manner 
the  streets  ? 

2.  For  changing  a  gTade  once  established  ? 

The  city  of  Keokuk  is  a  municipal  corporation.  The 
legislature  has  given  it  a  charter  containing  certain  powers. 
If  that  act  of  the  legislature  is  constitutional,  (and  this  is 
not  doubted,)  it  has  a  right  to  exercise,  in  a  proper  way,  all 
the  powers  contained  in  the  charter.      Being  created  by 
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law,  and  possessing  only  such  powers  as  are  conferred,  its 
acts  must  be  confined  within  the  limits  prescribed  by  the 
authority  which  gave  it  existence.  Beyond  these  it  cannot 
go,  but  may  exhaust  all  the  power  which  has  been  be- 
stowed. 

If  in  the  attempt  to  exercise  its  corporate  rights,  it  has 
exceeded  the  power  delegated,  or  exercised  what  it  right- 
fully possessed  in  an  imprudent  and  unskillful  manner,  it 
is  liable  for  all  damages  which  have  been  occasioned  by 
such  assumed  or  improper  exercise  of  power.  To  ascer- 
tain its  authority  to  grade,  we  must  look  into  the  charter, 
§  22.  "  The  city  council  shall  have  exclusive  power  to 
establish  and  regulate  the  grade  of  wharves,  streets  and 
banks  along  the  Mississippi  river  within  the  corporate 
limits  of  said  city."  Here  then  we  find  the  power  to 
establish  the  grade.  When  exercised  to  the  damage  of  a 
citizen,  is  there  a  corresponding  liability  to  pay  these 
damages?  Not  according  to  the  English  authorities,  and 
state  decisions  from  the  most  respectable  courts  of  this 
country.  A  city  corporation  is  made  absolutely  necessary 
in  consequence  of  a  large  number  of  persons  congregating 
to  do  business  at  a  particular  point.  Those  general  laws 
which  afforded  ample  protection  when  they  were  scattered 
over  a  large  scope  of  country,  are  not  sufficient  when  they 
are  thrown  in  closer  proximity.  The  strong  can  more 
easily  oppress  the  weak,  the  vile  corrupt  the  virtuous,  and 
the  villain  prey  upon  the  honest  and  unsuspecting.  New 
interests  spring  up,  commerce  requires  protection,  business 
points  must  be  made  accessible,  population  increases,  and 
hence  there  arises  a  necessity  for  another  subdivision  of 
government,  for  which  a  charter  is  obtained  and  a  city 
incorporated.  All  the  citizens  alike  are  partners  in  this 
new  organization,  and  each  must  contribute  a  proper  pro- 
portion of  the  expense  to  carry  it  on. 

All  have  consented  to  the  tenns  or  stipulations  of  the 
articles  of  incorporation,  (the  charter,)  and  each  citizen  has 
yielded  up  so  many  of  his  natural  rights  as  are  inconsistent 
Vol.  IV.  5 
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with  this  their  organic  law.  For  this  he  secures  additional 
protection,  new  facilities  for  transacting  business,  and  in- 
creased value  of  property,  which  is  the  natural  consequence. 
Every  man  who  afterward  becomes  a  citizen  of  the  place, 
becomes  a  member  of  the  corporation  and  consents  to  the 
provisions  and  powers,  as  well  as  the  liabilities,  contained 
in  the  charter.  One  of  these  express  provisions  authorizes 
the  city  or  common  council  (which  is  but  the  citizens  in 
their  representative  capacity)  to  establish  the  grade  of  the 
streets  in  the  city.  This  was  agreed  to  by  the  parties  to 
the  compact,  and  considered  essential  to  the  enjoyment  of 
property  and  advancement  and  prosperity  of  the  city.  Did 
they  agree  that  they  would  pay  all  damage  which  might 
accrue  in  consequence  of  the  exercise  of  this  power  ?  Was 
this  a  condition  attached  to  the  act  of  incorporation  ?  Not 
at  all.  If  the  power  then  exists  without  restriction  or  lia- 
bility, none  can  now  be  attached.  If  their  own  law  has  not 
provided  a  remedy  where  are  we  to  look  for  one  ?  There 
is  none  in  statute,  none  at  common  law,  except  in  form 
ex  delicto.  There  is  no  complaint  that  the  city  has  tortioudy 
established  the  grade,  but  on  the  contrary  the  demurrer 
admits  it  was  done  by  virtue  of  the  charter  in  a  prudent 
manner. 

It  being  for  the  mutual  benefit  of  all  that  this  power 
should  exist  and  be  incorporated  into  the  charter,  and  the 
grading  of  the  streets  being  necessary  for  the  convenience 
of  all,  every  man  surrendered  for  his  own  good  all  objection 
to  the  prudent  exercise  of  this  power.  But  the  city  must 
act  cautiously  and  skillfully  in  making  her  grades  or  the 
charter  will  afibrd  no  protection,  for  if  the  city  abuses  its 
powers,  or  uses  them  for  other  purposes  than  those  expressly 
designed,  she  cannot  shelter  herself  behind  her  charter,  but 
is  liable  the  same  as  an  individual  who  proceeds  without 
authority.  In  the  case. of  Callender  v.  Marsh,  1  Pick.,  418, 
Parker,  Ch.  J.,  says  in  relation  to  the  surveyor  of  the  city 
of  Boston :  "  It  is  his  duty  to  see  that  the  road  is  made 
passable,  safe  and  convenient,  and  this  he  is  obliged  to  do 
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by  filling  up  low  places  and  reducing  hills,  in  wMcli  duty 
he  must  act  with  discretion,  for  he  acts  at  his  peril.  If  the 
public  safety  and  convenience  require  a  leveling  of  the  road, 
he  must  do  it  with  as  much  care  in  relation  to  property 
bordering  on  the  road  as  it  is  possible  for  him  to  use,  and  if 
he  shall  abuse  his  authority  by  digging  down  and  raising 
up  where  it  might  not  be  necessary  for  the  reasonable 
repair  and  amendment  of  the  road,  he  would  be  amenable 
to  any  suffering  party  for  his  damages."  We  adopt  this 
language  of  the  Chief  Justice  as  entirely  applicable  to  the 
principle  involved  in  this  case,  to  wit :  that  the  liability 
only  exists  when  the  power  shall  be  incautiously  exercised. 
This  is  the  doctrine  of  the  books.  See  the  above  case  in 
full ;  also  1  Chitty's  Pleading,  77 ;  Sutton  v.  Clark,  6 
Taunt.,  28 ;  British  Plate  Manufacturing  Company  v. 
Meredith,  4  Deva.,  789  ;  Harris  ^  Williams  v.  Mayor 
Knoxville,  1  Hump.,  403;  Wilson  v.  Mayor  New  York, 
1  Dana,  595;  4  Sergeant  &  Watts,  444;  9  ib.,  382;  St. 
Louis  V.  Genno,  12  Mo.,  414;  Taylor  v.  St.  Louis,  14 
Mo.,  20;  14  Conn.,  146. 

These  authorities  show  conclusively  that  the  city  of  Keo- 
kuk is  not  liable  for  consequential  damages  for  grading  her 
streets,  if  the  work  is  performed  with  skill  and  prudence. 
Chief  Justice  Parsons  says  in  the  well  considered  case  of 
Callender  v.  Marsh,  that  streets  when  rightfully  laid  out 
are  to  be  considered  as  purchased  by  the  public  of  him  who 
owned  the  soil,  and  by  the  purchaser  the  right  is  acquired 
of  doing  every  thing  with  the  soil  over  which  the  passage 
goes  which  may  render  it  safe  and  convenient ;  and  he  who 
sells  may  claim  damages,  not  only  on  account  of  the  value 
of  the  land  taken,  but  for  the  diminution  of  the  value  of 
the  adjoining  lots,  calculating  upon  the  future  probable 
reduction  or  elevation  of  the  street  or  road.  And  all  this  is 
a  proper  subject  for  the  inquiry  of  those  who  are  authorized 
to  lay  out,  or  of  a  jury,  if  a  party  should  demand  one.  And 
he  who  purchases  lots  so  situated  for  the  purpose  of  build- 
ing upon  them  is  bound  to  consider  the  contingencies  which 
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may  belcng  lo  tnem.  Therefore  when  Creal  purchased  hia 
lot^  he  bought  subject  to  the  power  to  grade,  and  was  sup- 
posed to  count  the  chances  of  the  damages  which  might 
result  from  grading. 

But  it  is  said  that  the  city  has  no  right  to  alter  the  grade 
without  paying  all  damages  which  may  be  sustained  by 
such  alteration.  Upon  this  question  we  have  had  some 
difficulty.  Not  that  there  seems  to  be  any  difference  in 
principle  in  any  of  the  authorities  between  grading  and 
changing  the  grade  after  it  is  established,  but  there  seems 
to  be  an  unreasonableness  and  an  apparent  injustice  in 
permitting  a  city  after  she  has  fixed  the  grade,  and 
invited  persons  to  build  to  it  as  fixed,  to  re-grade  greatly 
to  the  damage  of  those  who  have  been  governed  by  it, 
without  requiring  the  city  to  pay  such  damage.  We  were 
in  hopes  that  we  could  from  the  authorities  lay  down  a 
rule  which  would  compel  the  city  to  pay  damages  con- 
sequent upon  re-grading.  But  it  is  lamentably  true  that 
in  nearly  every  state  in  the  Union,  where  this  question 
has  been  adjudicated,  there  seems  to  be  no  distinction 
upon  the  question  of  damages  between  grading  and 
re-grading.  If  the  question  was  res  Integra,  or  if  the 
great  weight  of  authority  were  not  to  the  contrary,  and 
we  were  now  called  upon  for  the  first  time  in  our  state  to 
settle  the  law,  we  should  unhesitatingly  decide  in  favor  of 
compensation.  But  we  must  yield  to  the  authorities,  un- 
just as  we  believe  the  doctrine  to  be.  The  charter  gives 
the  city  the  power  to  establish  and  regulate  the  grade.  It 
seems  to  be  well  settled  that  the  power  to  re-grade  is  as 
absolute  as  the  power  to  grade.  Pennsylvania,  Massa- 
chusetts, New  York,  Connecticut,  Tennessee,  and  Missouri, 
have  all  decided  this  question  in  favor  of  the  construc- 
tion contended  for  by  the  city.  In  Matter  of  Fannon 
Street,  17  Wend.,  668,  Chief  Justice  Bronson  says  the 
authority  to  regulate,  level  and  pave  streets  is  a  continu- 
ing power,  or  one  which  does  not  cease  the  moment  it  is 
executed.     It  was  given  for  the  purpose  of  promoting  the 
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public  safety  and  convenience,  and  although  the  power 
should  never  be  exercised  copiously  or  upon  light  circum- 
stances, yet  there  is  no  doubt  that  the  corporation  may 
change  the  level  of  any  street  even  after  it  has  been  paved 
or  otherwise  prepared  for  public  use.  Chief  Justice  Par- 
sons says  those  who  purchase  house  lots  bordering  on 
streets  are  supposed  to  calculate  the  chances  of  such  eleva- 
tions and  reductions  as  the  increasing  population  of  the 
city  may  require.  In  Taylor  v.  Corporation  of  Georgetown, 
6  Wheat.,  593,  the  supreme  court  of  the  United  States 
decide  that  the  power  given  to  the  corporation  of  George- 
town by  the  act  of  Maryland,  1796,  to  graduate  the  streets 
of  that  city  is  a  continuing  power,  and  the  corporation 
may  from  time  to  time  alter  the  graduation  so  made. 
We  are  also  cited  to  the  case  of  Hoffman  v.  City  of  St, 
Louis,  in  manuscript.  The  plaintiff  built  a  valuable  house 
in  the  city  to  correspond  with  the  grade  as  then  estab- 
lished. A  second  grade  was  made  and  the  property 
seriously  damaged.  The  court  decided  that  the  power  to 
regulate  existed,  and  that  the  city  was  not  liable  for  re- 
grading  or  changing  the  grade,  and  that  the  same  principle 
applied  to  re-grading  as  to  grading. 

We  find  no  case  strictly  in  point  opposed  to  these 
numerous  authorities  except  those  referred  to  by  counsel 
for  appellant  found  in  the  Ohio  reports.  They  stand 
almost  or  quite  alone,  and  although  we  believe  them  right 
according  to  our  views  of  justice,  still  they  are  not  sus- 
tained by  the  British  or  American  authorities.  We  have 
not  time,  neither  is  it  necessary,  to  review  them.  While 
we  may  admire  the  independence  of  the  supreme  court  of 
that  state,  we  cannot  adopt  her  decisions  when  so  many 
courts,  for  which  we  have  as  much  respect,  hold  a  different 
doctrine. 

Judgment  affirmed. 

Reeves  9iXidi  Miller^  for  appellant. 

J.  M.  Love  and  J.  W,  Rankin,  for  the  city. 
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WIHELM  et  al.  v.  MERTZ  et  al. 

Where  the  title  to  land  was  in  the  wife  before  coverture,  a  lease  executed  by 

the  husband  alone  cannot  affect  her  rights  after  a  divorce. 
Unless  a  lease  has  been  acknowledged  and  recorded  according  to  law,  it  is  valid 
■    only  between  the  parties  thereto  and  such  as  have  actual  notice  thereof. 
Actual  notice  can  only  be  given  by  express  information  or  personal  service. 

Erkor  to  Des  Moines  District  Court. 

Opinion  by  Greene,  J.  Francis,  Peter  and  Bernhart 
Mertz,  commenced  an  action  of  right  against  Jacob  Wihelm 
and  Range.  Plea,  general  issue.  Verdict  and  judgment 
for  plaintiffs. 

Upon  the  trial,  plaintiffs  offered  in  evidence  a  deed  from 
Ann  Wigginton  conveying  the  lot  in  controversy  to  Lyman 
Cook  and  John  Prugh,  dated  November  16,  1849,  and  a 
deed  from  said  Cook  and  Prugh,  dated  December  13, 
1849,  conveying  the  lot  to  the  plaintiffs. 

The  defendants  offered  in  evidence  a  lease  purporting  to 
be  from  Ann  and  David  Wigginton  to  Peter  Lindemuth 
for  the  term  of  three  years  from  October  1,  1848.  Lease 
executed  July  29,  1848,  and  assigned  by  Lindemuth  to  the 
defendants,  August  11,  1848.  It  is  conceded  that  the  lease 
was  not  signed  by  Ann.  Plaintiff  then  proved  that  after 
the  execution  of  the  lease,  and  before  the  deed  was  exe- 
cuted by  Ann  Wigginton  to  Cook  and  Prugh,  he  and  her 
husband  David  were  divorced  by  decree  of  the  district 
court.  It  was  conceded  that  Ann  had  fee  simple  titi^  to 
the  lot  when  the  lease  and  deed  were  executed,  and  although 
there  was  no  evidence  to  prove  that  the  lease  was  executed 
by  or  known  to  Ann,  still  there  was  evidence  tending  to 
prove  that  she  received  rent.  The  only  questions  involved 
grow  out  of  the  instructions  to  the  jury. 

1.  The  com't  instructed  the  jm'y  that  a  lease  from  Wig- 
ginton alone  binds  the  wife  only  so  long  as  the  coverture 
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existed,  and  would  not  bind  her  after  the  divorce,  unless 
in  some  way  ratified  hy  her.  This  instruction  is  claimed 
to  be  erroneous,  but  we  can  see  nothing  in  it  calculated 
to  mislead  the  jury.  The  lot  having  been  Ann's  before 
coverture,  it  clearly  follows  that  a  lease  executed  by  the 
husband  alojae  could  not  affect  her  right  to  the  property, 
subsequent  to  the  divorce,  without  her  consent.  If  he 
alone  could  give  a  lease  for  three  years,  he  could  for 
twenty  or  for  ninety-nine  years,  and  thus  convert  his  right 
by  courtesy  into  an  absolute  control.  It  is  obvious  that 
he  could  not  by  lease  create  a  greater  tenancy  than  that 
which  he  himself  enjoyed.  That  tenancy  could  only  con- 
tinue while  he  remained  the  husband  of  Ann.  When  that 
relation  was  dissolved,  whether  by  death  or  by  divorce, 
his  interest  in  the  estate  was  extinguished,  and  so  was  the 
interest  of  those  who  held  under  him. 

2.  The  following  instruction  given  is  also  objected  to  by 
plaintiff  in  error:  "  That  to  enable  defendant  to  rely  on 
the  lease  it  must  have  been  acknowledged  and  recorded, 
as  required  by  the  law  of  conveyances,  before  Cook  and 
Prugh  purchased,  or  else  actual  notice  of  the  lease  to  them 
must  be  proved."  The  court  also  instructed  the  jury 
that  mere  rumor  or  knowledge  that  a  lease  did  exist  is 
not  evidence  of  a  knowledge  of  its  contents.  Xo  this 
and  the  other  instructions  given  upon  this  point,  we  can 
see  no  legal  objection.  The  law  in  force,  when  the  lease  in 
question  was  executed,  expressly  declares  that  "  no  such 
instrument  in  writing  is  valid,  except  between  the  parties 
thereto,  and  such  as  have  actual  notice  thereof,  until  the 
same  shall  be  deposited  with  the  recorder  for  record." 
Rev.  Stat.,  p.  209,  §  31.  Under  this  statute  mere  construc- 
tive notice  is  not  sufficient.  The  possession  of  defendants, 
and  the  other  circumstances  given  in  evidence  conducing 
to  prove  notice,  would  have  been  sufficient  to  establish 
constructive  notice.  If  nothing  more  than  notice  was 
required  by  our  statute,  the  authorities  cited  by  counsel 
would  have  been  relevant  and  conclusive.      But  not  so 
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where  actual  notice  is  required.  This  court  ruled  in  Hop- 
ping V.  Burnarrij  2  Gr.  Greene,  39,  that  "  actual  notice  can 
only  be  communicated  by  express  information  to,  or  per- 
sonal service  upon,  the  party  interested  in  the  notice." 
We  consider  no  notice  actually  made  to  a  party,  which 
does  not  come  up  to  this  rule. 

Judgment  affirmed.     , 

J,  C.  Hall,  for  plaintiff  in  error. 
M.  D,  Bronmingj  for  defendant. 


FREDERICK  v.  REMKING. 

Where  the  maker  of  a  note  promised  to  pay  a  stated  sum  in  cabinet  fnrni« 
ture  at  his  shop,  under  a  contract  in  writing  that  the  cash  prices  at  the 
date  of  the  note  should  govern,  and  where  the  note  was  assigned  after  it 
became  due  :  held  that  the  contract  was  a  part  of  the  transaction,  and  that 
it  was  not  necessary  for  the  maker  to  set  apart  the  furniture,  and  that  a 
demand  and  refusal  were  necessary  before  suit  upon  the  note  as  a  money 
demand. 

Appeal  from  Polk  District  Court. 

Opinion  by  Kinney,  J.  Action  brought  and  petition 
filed  upon  the  following  note  : 

$244  75.  For  value  received,  I  promise  to  pay  J.  E. 
Jewett,  or  bearer,  two  hundred  and  forty-four  dollars  and 
seventy-five  cents,  in  cabinet  furniture,  at  my  shop  in  Fort 
Des  Moines,  Iowa.  C.  D.  Remking. 

Iowa,  May  11,  1852. 

Assigned,  March  1,  1853,  to  B.  F.  Frederick. 

Answer  denies  any  demand  for  the  furniture  at  the 
shop,  denies  any  demand  of  payment,  alleges  readiness  and 
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ability  to  pay  according  to  the  tenor  and  effect  of  the  note; 
that  defendant  has  ever  been  ready  and  willing  to  pay 
whenever  a  demand  was  made ;  that  he  repeatedly  re- 
<iuested  Jewett,  when  the  note  was  in  his  possession,  to 
take  the  fm-niture  away,  as  the  same  was  ready ;  and  as 
soon  as  he  learned  that  the  plaintiff  had  the  note,  informed 
him  that  the  fiirnitm*e  was  ready,  and  requested  him  to 
take  the  same  away.  Sets  up  a  special  agreement  between 
defendant  and  Jewett  in  relation  to  the  price,  &c.,  of  the 
furnitm-e,  of  which  the  defendant  had  full  knowledge  at 
the  time  the  note  was  assigned  to  him. 

Plaintiff  replies,  that  if  the  defendant  had  the  furniture 
ready,  he  did  not  tender  or  set  apart  the  same  for  the  pay- 
ment of  said  note.  This  appears  to  have  been  the  issue 
tried  below. 

Was  it  necessary  for  the  defendant  to  set  apart  the  fur- 
niture, to  prevent  the  note  becoming  a  cash  demand ;  or 
fihould  the  plaintiff  have  made  a  demand  at  the  shop, 
where  the  note  was  payable,  before  he  could  bring  suit  for 
the  money  ?  The  court  instructed  the  jury  that  it  was  not 
necessary  for  the  defendant  to  set  apart  the  furniture,  and 
that  a  specific  demand  by  the  plaintiff,  or  his  agent,  was 
necessary,  before  he  could  bring  suit  upon  the  note  as  a 
monied  demand. 

In  view  of  the  tenor  of  the  note,  and  state  of  the  plead- 
ings, we  think  the  court  are  right.  By  the  special  agree- 
ment between  Remking  and  Jewett,  entered  into  at  the 
time  the  note  was  executed,  it  appears  that  they  had  been 
in  partnership  in  the  cabinet-making  business ;  that  they 
dissolved,  and  that  this  note  was  given  for  Jewett's  share 
•of  the  furniture,  "  ^<?  be  paid  in  furniture  at  the  preserd 
cash  prices,  whetlier  furniture  should,  or  should  not  raise 
or  fall  in  value."  This  contract  formed  a  part  of  the 
transaction,  bears  even  date  with  the  note,  the  note  is 
particularly  described,  and  in  giving  it  construction,  it  is 
proper  for  the  court  to  examine  this  contract  with  a  view 
•of  ascertaining  the  intention  of  the  parties. 
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Whether  Frederick  had  notice  of  the  existence  of  this 
contract  or  not,  is  not  material,  if  it  was  a  part  of  the 
same  transaction  with  the  giving  of  the  note,  and  if  the 
note  was  assigned  to  him  after  it  was  due.  That  it  waa 
a  part  of  the  same  transaction  is  admitted  by  the  state 
of  the  pleadings.  The  replication  only  denies  that  the 
plaintiff  had  knowledge  of  its  existence.  The  note,  it  will 
be  seen,  is  not  payable  at  any  given  day.  It  was  virtually 
due  on  the  day  of  its  execution.  But  was  it  the  intention 
of  the  parties  that  it  should  be  paid  on  that  day?  We 
think  not ;  or  else  why  did  they  agree  that  if  the  price  of 
furniture  should  fluctuate,  Remking  should  receive  the 
price  it  bore  at  that  time.  This  was  an  unnecessary  stipu- 
lation if  the  note  was  to  be  paid  presently.  And  as  parties 
are  not  supposed  to  insert  vain  and  idle  provisions  in  their 
contracts,  they  must  all,  if  possible,  be  construed  as  mean- 
ing something.  This  can  only  mean  that  the  parties  are 
providing  for  the  payment  of  this  note  in  futuro^  at  no 
fixed  or  certain  day,  but  at  such  reasonable  time  as  the 
party  payee  might  call  for  it.  If  such  be  the  case,  §  959 
of  the  Code  must  dispose  of  the  question  :  "No  contract 
for  labor,  or  for  the  pajTuent  or  delivery  of  property,  (other 
than  money,)  in  which  the  time  of  performance  is  not  fixed, 
can  be  converted  into  a  money  demand,  until  a  demand  of 
performance  has  been  made,  and  the  maker  refuses,  or  a 
reasonable  time  is  allowed  for  performance." 

This  section  of  the  Code  would  probably  apply  independ- 
ent of  the  agreement,  as  the  time  of  performance  is  not 
fixed  by  the  terms  of  this  note,  (although  at  common  law 
it  would  be  due  instanter^  but  taking  it  in  connection  with 
the  agreement,  there  can  be  no  reasonable  doubt  but  that  a 
demand  and  refusal  were  necessary,  before  the  note  become 
a  money  demand. 

Judgment  affirmed. 

J.  E,  Jewett,  for  appellant. 

Casady  and  Tidrick,  for  appellee. 
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BARKER  V.  BRINK. 

Where  a  note  payable  in  property  or  labor,  fixes  the  time  of  performance,  no 

demand  is  necessary. 
If  the  indorsement  of  a  property  note  shows  the  plaintiff  to  be  the  holder 
when  suit  is  commenced  it  is  sufiicient. 

Appeal  from  Jones  Disteict  Court. 

Opinio7i  by  Greene,  J.  An  action  on  a  promissory  note 
promising  "  thirty-five  dollars  in  stock,  to  be  delivered  in 
Hale  township  on  the  first  day  of  November  next."  Note 
signed  by  J.  S.  Brink  and  Ezra  Martin,  and  made  payable 
to  "  Asahel  Barker  or  bearer."  Assigned  by  said  Barker 
to  A.  Chaplin,  and  subsequently  re-assigned  by  Chaplin 
to  Barker. 

On  the  trial,  plaintiff  offered  the  note  in  evidence  and 
rested.  Defendant  then  moved  for  a  nonsuit  on  the  ground 
that  plaintiff  had  not  proved  a  demand,  and  because  the 
indorsement  on  the  note  did  not  show  it  to  be  the  property 
of  the  plaintiff  at  the  time  it  fell  due.  The  motion  was 
sustained,  and  the  plaintiff  nonsuited. 

This  ruling  is  erroneous.  Had  there  been  no  time  fixed 
for  the  performance,  or  payment  of  the  note,  a  demand 
would  have  been  necessary  under  the  Code,  §  959.  But 
as  the  note  in  this  case  fixed  the  time  of  performance,  no 
demand  was  necessary. 

We  can  see  no  objection  to  the  indorsements  on  the  note. 
They  show  ownership  in  the  plaintiff  at  the  time  suit  was 
commenced.  The  fact  that  another  may  have  held  the  note 
when  it  became  due,  did  not  preclude  the  maker  from 
making  a  tender  of  the  property  as  authorized  by  §  960  of 
the  Code.  Judgment  reversed. 

I.  M.  Preston,  for  appellant. 
J.  P.  Cook,  for  appellee. 


«0  SUPREME  COURT  CASES, 

Twiford  v.  Alamakee  County. 


TWIFOED  V.  ALAMAKEE  COUNTY. 

A  county  seat  may  be  changed  by  an  authorized  vote  of  the  people,  even 
from  a  location  declared  by  law  to  be  permanent,  although  land  had  been 
deeded  to  the  county  to  secure  such  permanent  location. 

Where  a  party  was  induced  to  deed  land  to  a  county  in  consideration  of 
having  the  county  seat  permanently  located  on  or  near  his  land,  and  if 
the  county  seat  is  subsequently  removed  by  vote  of  the  people,  the  county 
should  re-convey  the  land  to  the  party. 

Appeal  from  Alamakee  District  Court. 

Opinion  by  Kinney,  J.  At  a  district  court  held  at 
Waukon,  in  Alamakee  county,  the  plaintiff  moved  the 
court  to  adjourn  from  that  place  to  the  town  of  Columbus, 
for  the  reason,  as  alleged  in  the  motion,  that  it  was  the  only 
true  and  legal  county  seat  of  Alamakee  county.  In  sup- 
port of  this  motion  a  large  amount  of  record  evidence  was 
offered  which  it  is  unnecessary  to  notice,  to  obtain  a  distinct 
view  of  the  case.  The  court  overruled  the  motion.  Plaintiff 
appeals.  It  is  now  contended  that  there  was  a  contract 
between  T.  B.  Twiford,  as  the  proprietor  of  the  town  of 
Columbus,  where  the  county  seat  was  first  located,  and  the 
commissioners  of  the  county,  by  which  Twiford,  in  con- 
.sideration  of  what  he  had  done  as  proprietor,  acquired  a 
vested  right  which,  by  virtue  of  his  contract,  secm-ed  to 
him  the  county  seat  permanently  at  the  town  of  Columbus. 
That  an  act  re-locating  the  county  seat  was  an  invasion  of 
this  right,  and  if  permitted  would  impair  the  obligation  of 
the  contract  between  him  and  the  county  commissioners. 
In  support  of  this  proposition  we  are  referred  to  the  act 
entitled  "  an  act  to  locate  the  county  seat  of  Alamakee 
county."  It  provides  that "  the  point  securing  the  highest 
number  of  votes  shall  be  and  remain  the  permanent  seat 
of  justice  of  said  county  of  Alamakee  ;  providing  that  the 
owner  or  owners  of  such  town  or  point  shall,  within  ten 
days  after  the  result  of  said  election  has  been  declared, 
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make  and  execute  to  the  board  of  county  commissioners  of 
said  county  a  satisfactory  and  sufficient  deed  for  at  least 
two  acres  of  land  in  said  town  or  at  said  point,  for  the  use 
and  accommodation  of  the  public  building  of  said  county." 

In  pursuance  of  this  act  the  county  seat  was  located  at 
Columbus,  and  the  plaintiff,  as  proprietor,  executed  to  the 
county  commissioners,  for  the  county,  a  deed  to  the  land 
required  in  the  proviso  to  the  act. 

By  an  act  approved  January  24,  1853,  entitled  *'  an  act 
to  re-locate  the  county  seat  of  Alamakee  county,"  com- 
missioners were  appointed,  a  point  selected  called  Waukon, 
which  in  pursuance  of  the  act  was  voted  for ;  and  having 
secured  a  majority  of  the  votes  it  was  contended,  and  so 
decided  by  the  court  below,  to  be  the  county  seat  of 
Alamakee  county. 

In  this  decision  there  is  no  error.  Counties  are  corporate 
bodies.  The  people  of  a  particular  county  are,  for  some 
purposes,  sovereign  and  independent.  It  is  for  a  majority 
of  the  voters  to  say  where  their  county  seat  shall  be,  and 
when  it  shall  be  changed.  They  select  the  point  with 
reference  to  their  convenience  for  transacting  county 
business.  It  is  not  a  matter  in  which  the  state,  as  such, 
or  the  people  of  any  other  county,  have  any  interest.  It 
is  true  an  act  of  the  legislature  is  necessary  as  a  prelimin- 
ary step,  but  this  the  legislature  will  always  pass,  when 
applied  for  by  a  majority  of  the  voters  of  the  county, 
either  for  the  purpose  of  locating  or  changing  the  county 
seat.  If,  by  the  terms  of  that  act,  they  declare  any  par- 
ticular point  that  may  be  selected  the  permanent  seat  of 
justice  for  the  county,  it  does  not  follow  that  they  take 
from  the  people  the  right  to  a  re-location,  provided  a  ma- 
jority feel  themselves  discommoded  by  the  point  selected. 
One  legislature  cannot  in  this  way  tie  up  a  subsequent 
one.  If  the  succeeding  legislature  pass  a  law  authorizing 
a  vote  for  a  re-location,  they  have  a  perfect  right  to  do  it, 
although  the  previous  one  declared  that  the  county  seat 
should  be  permanent^  and  forever  remain  at   the   place 
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selected.     All  such  acts  must  be  subject  to  the  will  and 
voice  of  the  people. 

The  location  or  removal  of  a  seat  of  justice  is  an  internal 
arrangement,  a  question  of  public  policy,  over  which  the 
people  of  a  county  have  the  exclusive  control.  But  it  is 
said  that  the  plaintiff  entered  into  a  contract  with  the 
commissioners  by  which  he  deeded  certain  land,  and  the 
commissioners  undertook,  in  behalf  of  the  county  in  pur- 
suance of  the  act  of  location,  to  stipulate  that  Columbus 
should  remain  the  permanent  seat  of  justice.  When  the 
plaintiff  made  his  contract  he  must  have  known  (for  all 
are  presumed  to  know  the  law)  that  the  legislature  had 
no  right  to  declare  the  place  selected  to  be  and  forever 
remain  the  permanent  county  seat;  and  also  that  the 
commissioners  had  no  power  to  enter  into  any  such  con- 
tract; that  the  question  was  an  open  question,  and  the 
subject  of  removal  liable  to  be  agitated  at  any  moment. 
"We  are  therefore  led  to  the  conclusion,  in  this  case,  that 
although  in  terms  the  county  seat  of  Alamakee  county' 
was  permanently  located  at  Columbus  upon  condition  that 
the  proprietor  of  the  town  should  deed  to  the  county  cer- 
tain lands,  and  although  such  deed  was  executed  and 
delivered,  still  said  proprietor  cannot  claim,  as  a  vested 
right,  that  the  county  seat  should  forever  remain  at  that 
place,  nor  can  the  people  of  the  county  be  deprived  of  the 
right  to  change  the  county  seat  by  vote  in  the  manner 
prescribed  by  law.  Upon  such  removal,  however,  the 
county  should  re-convey  the  land  which  it  obtained  from 
the  plaintiff. 

Judgment  affirmed. 

B,  M.  Samuels^  for  appellant, 

J.  Burty  for  appellee. 


IOWA  CITY,  JUXE,  1853.  63 


Johnson  v.  Patten. 


JOHNSON  V.  PATTEN. 

Where  a  party  sells  rails  and  receives  payment,  but  fails  to  furnish  or  deliver 

them,  he  is  liable  to  the  vender  for  their  value. 
A  book  of  accounts  admissible  as  conducing  to  prove  a  payment  for  rails 

that  were  not  furnished. 

Appeal  from  Henry  District  Court. 

Opinion  hy  Greene,  J.  Johnson  commenced  suit 
against  Patten,  on  a  promissory  note  made  to  Cochrane, 
and  by  him  assigned  to  the  plaintiff  after  due.  On  the 
trial  defendant  introduced,  as  a  set  off,  an  account  against 
Cochrane,  the  payee,  in  which  there  is  an  item  of  620  rails 
at  $2  50  per  hundred — $15  50.  In  support  of  this  item, 
defendant  introduced  evidence  to  show  that  Cochrane  had 
purchased  a  piece  of  timber  land  jointly  with  one  Hos- 
kins;  that  in  making  a  division,  Cochrane  took  that  portion 
which  had  the  least  timber,  and  that  the  rails  in  question 
were  made  on  Hoskins'  portion,  with  the  understanding 
that  Cochrane  should  have  the  rails  and  take  them  away 
when  he  pleased.  Subsequently  Patten  bought  Coch- 
rane's  portion  of  the  land  and  also  the  rails  that  were  on 
Hoskins'  half.  Cochrane  moved  away,  and  Hoskins  then 
forbid  Patten  taking  the  rails,  and  finally  sold  them  with 
his  land,  so  that  Patten  never  got  them.  Patten  then 
charged  the  rails  to  Cochrane  in  his  account-book,  and 
introduced  it  as  evidence  in  support  of  this  item  of  set  off. 
Plaintiff  objected  to  the  introduction  of  the  account-book 
for  this  object,  but  the  court  overruled  the  objection.  It 
appears  that  there  were  other  items  in  the  account-book  and 
other  evidence  besides  the  book,  of  the  demand  for  the  rails. 
There  is  no  objection  made  as  to  the  circumstances  under 
which  the  book  was  admitted  in  evidence.  But  it  is 
objected  that  the  transaction  in  relation  to  the  rails  was 
not  a  subject  of  book  account,  as  they  were  connected 
with  and  became  a  part  of  the  contract  for  the  sale  of  land. 
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Althougli  Patten  purcliased  land  of  Cochrane  at  the  same 
rime  that  he  purchased  the  rails,  it  does  not  follow  that  the 
rails  were  inseparably  connected  with  the  real  estate  trans- 
action, in  which  title  could  only  pass  by  a  deed  of  convey- 
ance. The  two  purchases  were  distinct.  The  title  to  the 
one  was  perfected  by  the  deed  ;  but  the  right  to  the  other 
could  only  be  acquired  by  delivery  and  possession.  The 
rails  were  upon  the  land  and  in  the  possession  of  another. 
When  Cochrane  sold  them,  a  guaranty  was  implied  that 
upon  demand  the  rails  would  be  given  up  to  Patten.  But 
when  the  demand  was  made  the  rails  were  refused,  and 
they  were  soon  after  sold  and  given  up  to  another.  As 
Cochrane  failed  to  place  Patten  in  possession  of  the  rails,  he 
was  liable  to  him  for  their  value,  and  they  thereupon  became 
a  legitimate  item  of  account.  The  proposition  is  simple 
and  the  conclusion  obvious.  C.  sold  the  rails  to  P.,  and 
received  the  money  for  them ;  but  he  failed  to  furnish  them ; 
he  was  therefore  liable  for  their  value.  The  rails  had  never 
been  delivered  to  P.  They  were  in  the  possession  of  H., 
and  he  refused  to  give  them  up.  P.  was  under  no  obliga- 
tion to  subject  himself  to  an  action  of  trespass  by  going  on 
the  premises  of  H.  to  take  forcible  possession  of  the  rails. 
We  think  therefore  that  the  court  did  not  err  in  admitting 
the  book  of  accounts  as  conducing  to  prove  this  item. 

Judgment  affirmed. 

A,  Hall  and  D.  P.  Palmer^  for  appellants. 
J.    ".  Hally  for  appellee. 
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JOHNSON  V.  THE  STATE. 

The  testimony  of  one  accomplice  not  sufficient  to  corroborate  the  testimony 

of  another  accomplice. 
A  prisoner  should  not  be  found  guilty  on  the  testimony  of  two  aocomplicei 

unless  confirmed  by  some  other  testimony. 

Error  to  Dubuque  District  Court. 

Opinion  by  Kinney,  J.  Indictment  for  larceny  and 
conviction. 

On  the  trial  Price,  an  accomplice,  testified  in  behalf  of 
the  state.  In  confirmation  of  this  testimony,  his  wife,  who 
was  particeps  criminis,  also  gave  testimony  upon  which 
Johnson  was  convicted.  The  ruling  of  the  court  permit- 
ting the  testimony  of  the  accomplice  to  be  corroborated 
by  the  wife,  and  refusing  a  new  trial,  are  assigned  for 
error. 

In  the  case  of  Bay  v.  The  State,  I  G.  Greene,  316,  this 
court  decided  that  a  -conviction  could  not  take  place  upon 
the  uncorroborated  testimony  of  an  accomplice.  This  we 
believe  to  be  the  settled  doctrine  of  the  books.  Can  one 
accomplice  be  corroborated  by  another  accomplice  ?  If  so, 
then  upon  the  testimony  of  accomplices,  uncorroborated, 
persons  can  be  convicted.  It  is  just  as  necessary  that 
the  corroborating  witness  should  be  strengthened  and 
confirmed,  as  that  the  principal  one  should  be,  and  how- 
ever abundant  this  kind  of  testimony,  the  accomplice  first 
called  is  stiU  uncorroborated,  and  his  testimony  entitled  to 
no  credit.  The  law  regards  accomplices  in  cases  of  felony, 
when  called  to  testify,  as  impeached  witnesses,  and  hence 
their  testimony  is  of  no  effect,  unless  confirmed  by  other 
testimony.  As  one  impeached  witness  cannot  support  the 
testimony  of  a  witness  previously  impeached,  it  follows 
that  one  accomplice  cannot  be  a  witness  to  corroborate 
the  testimony  of  another  .iccomplice  in  the  same  crime. 
Vol.  IV.  6 
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That  Mrs  Price  was  equally  guilty  with  her  husband,  we 
think  is  clearly  established  by  her  own  statements  under 
oath.  She  was  present  when  Hunt,  Arnold,  Johnson  and 
Price  agreed  to  go  to  Paisley's  for  the  purpose  of  robbing 
him.  She  participated  in  the  conversation.  She  was 
present  when  they  returned  with  their  felonious  booty, 
and  when  the  money  was  divided,  received  herself  the 
share  which  fell  to  her  husband,  and  concealed  it  for  safe 
keeping.  Persons  so  destitute  of  moral  character  as  both 
these  witnesses,  would  not  hesitate,  if  actuated  by  feeling 
or  interest,  to  add  the  crime  of  perjury  to  acknowledged 
guilt.  The  law,  ever  suspicious  of  testimony  so  foul,  from 
a  source  so  corrupt,  has  wisely  said  that  it  requires  con- 
firmation to  entitle  it  to  credit  and  belief.  Johnson 
having  been  convicted  upon  such  testimony,  the  judg- 
ment cannot  stand. 

Judgment  reversed. 

P.  Smith  and  0.  F.  Stevens,  for  plaintiff  in  error. 

D,  S,  Wilson,  for  the  state. 


WHIPPLE  V.  ABBOTT. 

Where  A.  gare  W.  an  order  on  E.  for  apple  trees,  and  E.  refiued  to  honor 
the  order:  held  that  the  order  would  not  become  a  money  demand  against 
A.,  the  drawer,  without  a  demand  and  refnsal  as  provided  by  the  Code,  §  959. 

Appeal  from  Louisa  District  Court. 

Opinion  ly  Greene,  J.  Suit  commenced  by  Charles  H. 
A)>bott  against  E.  C.  Whipple,  on  an  order  drawn  by  said 
Whipple  on  George  A.  Ellsworth  for  "  ten  hundred  and 
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seventy-two  apple  trees."  The  order  was  presented  at 
the  nursery  of  Ellsworth,  the  drawee,  for  payment,  in  July, 
1852,  and  payment  refused.  Upon  the  trial  this  fact  was 
proved,  and  the  execution  of  the  order  admitted.  This 
being  all  the  proof  adduced  by  plaintiff,  the  defendant 
demurred  to  the  evidence,  and  moved  for  a  non-suit  on 
the  ground  that  there  was  no  demand  of  payment  made  to 
the  maker  of  the  order,  and  no  notice  of  non-acceptance 
and  non-payment  by  the  drawee.  The  court  overruled 
the  demurrer  and  motion,  and  rendered  judgment  against 
Whipple. 

The  only  question  to  be  decided  is :  Was  a  demand  upon 
the  maker  of  the  order  necessary  before  it  could  be  sued 
on  as  a  money  demand  ? 

By  the  Code,  §  959,  "  no  contract  for  labor,  or  for  the 
payment  or  delivery  of  property — other  than  money, — in 
which  the  time  of  performance  is  not  fixed,  can  be  con- 
verted into  a  money  demand,  until  a  demand  of  performance 
has  been  made,  and  the  maker  refuses,  or  a  reasonable  time 
is  allowed  for  performance." 

The  contract,  or  order,  in  this  case  does  not  fix  the 
time  of  performance.  Before  suit  could  be  brought  for 
the  value  of  the  trees  in  money,  a  demand  was  neces- 
sary upon  the  maker.  The  drawee  was  not  the  maker ; 
he  was  not  a  party  to  the  contract ;  and  consequently  a 
demand  of  him  was  not  a  compliance  with  the  above 
section.  The  fact  that  the  order  was  presented  to  the 
drawee,  and  payment  refused,  does  not  deprive  the  maker 
of  his  right  to  pay  the  order  in  trees,  unless  a  demand 
had  been  made  upon  him,  and  performance  neglected. 
The  drawee  having  had  that  number  of  trees  in  his  hands 
subject  to  the  order  of  the  maker,  and  having  refused 
payment,  the  maker's  claim  was  converted  into  a  money 
demand  against  him.  But  this  circumstance  alone  did 
not  change  the  liability  of  the  maker  to  the  payee.  Upon 
the  failure  of  the  drawee,  the'  maker  was  liable  for  the 
specific  payment  of  the  order,  and  its  specific  character 
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could  not  be  converted  into  a  money  liabiKty  against  him 
without  the  demand  required  by  law. 

Judgment  reversed. 

Jacob  Butler  J  for  appellant. 

Clottdaad  0*  Conner,  for  appellee. 


BELL  V.  HALL. 


B.  claimed  title  nnder  a  mortgage,  dated  April,  1841,  and  duly  recorded ; 
decree  of  foreclosure  in  May,  1842 ;  sale  in  October  following,  and  sheriflTs 
deed  executed  and  filed  for  record  October  27th,  1843.  H.  claimed  title  under 
a  judgment  obtained  October  7th,  1843,  sheriflf's  deed  to  R.  and  J.  executed 
and  recorded  in  March,  1844,  and  in  July,  1846,  deed  from  R.  and  J.  to  H.: 
held  that  the  delay  in  executing  the  sheriff's  deed  to  B.  could  not  prejudice 
bis  title,  and  that  the  deed  to  B.  related  back  to  the  sale,  decree  and 
mortgage,  and  secured  to  him  the  title  over  H. 

Appeal  from  Lee  District  Court. 

Opinion  hy  Kinney,  J.  Petition  by  Bell  against  Hall, 
claiming  possession  and  ownership  of  lot  three  hundred 
and  forty-two  in  the  town  of  Fort  Madison,  and  also  dam- 
ages for  the  detention  thereof.  Plea  denying  the  right  of 
plaintiff  to  the  lot.  Trial  had ;  verdict  and  judgment  for 
defendant.  A  bill  of  exceptions  was  taken  by  the  plaintiff, 
embodying  all  the  evidence  offered  by  the  plaintiff  and 
defendant. 

By  this  evidence  it  seems  that  both  parties  claim  title  to 
the  lot  under  one  Braxton  W.  Gillock;  the  plaintiff,  by  virtue 
of  a  mortgage  deed,  executed  to  him  by  G-illock  on  the  7th 
day  of  April,  1841,  containing  covenants  of  warranty  and 
possession  in  Bell.    Recorded  May  8th,  1841.    May  25th, 
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1842,  a  decree  of  foreclosure  in  the  district  court  of  Lee 
county,  under  whicli  there  was  a  sale,  October  1st,  1842, 
October  27tb,  1843,  a  deed  was  executed  by  the  sheriff  to 
Bell,  who  was  the  purchaser  under  the  sale,  which  was 
recorded  same  day.  This  is  the  evidence  relied  upon  by 
plaintiff  to  establish  the  title  in  him.  The  defendant  claims 
title  to  the  lot  by  virtue  of  a  judgment  and  mechanics'  lien, 
obtained  by  Wilson  and  Irvin  against  Gillock,  October  7th, 

1843.  Execution  issued,  October  20th,  1843;  levy,  Octo- 
ber 24th,  1843  ;  the  same  lot  sold  to  Reid  and  Johnson, 
November  25th,  1843  ;  deed  executed  by  sheriff  to  them, 
acknowledged  and  recorded,  March  4th,  1844;  deed  from 
R.  and  J.  to  Hall,  the  defendant,  March  12th,  1846,  and 
recorded  July  7th,  1846. 

It  will  be  seen  that  the  judgment  and  mechanics'  lien, 
under  which  Hall  claims  title,  was  obtained  long  subsequent 
to  the  mortgage,  decree,  and  sale  of  the  lot  to  Bell,  but 
before  Bell  got  the  deed  from  the  sheriff,  and  put  it  upon 
record ;  and  the  question  is,  as  his  deed  was  not  upon 
record  at  the  time  of  the  judgment  and  the  mechanics'  lien, 
will  the  sale  upon  the  latter  hold  the  lot  ?  We  think  not. 
The  question  in  this  case  is  not  whether  a  purchaser  at  a 
sheriff's  sale  will  hold  the  property  in  preference  to  a  prior 
pm'chaser,  with  an  unrecorded  deed;  but,  will  the  pur- 
chaser under  a  subsequent  judgment — after  a  deed  has  been 
executed  and  recorded  upon  a  prior  sale — hold  the  property 
against  such  prior  purchaser,  with  an  unrecorded  deed  at 
the  time  the  second  judgment  is  rendered?  Clearly  not; 
especially  when  taken  in  connection  with  all  the  facts  in 
this  case.  Bell's  mortgage  deed  was  upon  record.  The 
conditions  became  forfeited.  He  instituted  his  suit  in  chan- 
cery to  foreclose  Gillock's  equity  of  redemption.  This 
mortgage,  when  recorded,  was  notice  to  the  world.  The 
proceedings  in  chancery,  sale,  sheriffs  return  of  the  execu- 
tion, satisfied  by  sale  of  the  lot  to  Bell,  were  all  notice  to 
creditors.  By  the  law,  as  it  then  existed,  the  clerk  of  the 
district  court  was  required  to  provide   and  keep  a  well 
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bound  book  in  his  office,  in  wHcli  lie  was  obliged  to  enter 
in  alphabetical  order  all  judgments  and  decrees  rendered 
in  the  court,  the  names  of  the  parties,  the  date,  the  nature 
of  the  judgments  and  decrees,  the  amount  of  the  debt, 
damages  and  costs,  with  a  blank  column  or  columns  for 
entering  a  note  or  memorandum  of  the  satisfaction  or  other 
disposition  thereof;  and  when  any  judgment  or  decree  was 
satisfied  by  execution  or  otherwise,  the  clerk  was  required 
to  enter  a  memorandum  thereof  in  the  column  left  for  that 
purpose,  showing  how  disposed  of,  and  the  date,  book  and 
page  where  the  evidence  thereof  was  recorded ;  and  such 
docket,  the  statute  provided,  might  be  searched  by  any 
person,  at  all  reasonable  times,  without  fee.  Laws  of  1839, 
p.  376,  §  28.  Here,  then,  could  Wilson  and  Irvin  look,  at 
the  time  they  obtained  their  judgment,  to  ascertain  what 
had  been  done  upon  the  decree  of  foreclosure.  They  found 
in  the  recorder's  office  that  the  lot  was  mortgaged  to  Bell ; 
they  found  in  the  clerk's  office  that  that  mortgage  had  been 
foreclosed  by  a  decree ;  and  one  step  further  would  have 
disclosed  the  record  evidence  which  the  clerk  was  compelled 
to  keep  of  the  satisfaction  of  that  decree  by  the  sale  of  the 
identical  lot  to  Bell.  And  all  this  was  matter  of  public 
record  before  their  judgment  was  obtained.  Then  they  are 
not  innocent  judgment  creditors  without  notice.  Lis  pen- 
dens, in  a  court  of  chancery,  has  always  been  held  to  be 
notice.  1  John.  Ch.  R.,  576 ;  Jackson  v.  Dickinson,  15 
John.,  315. 

Reid  and  Johnson  are  not  innocent  purchasers  without 
notice,  for  the  deed  was  executed  to  Bell,  and  recorded 
before  the  sale  of  the  lot  to  them,  and  hence  they  could  not 
take  anything  by  that  sale.  Bell  could  not  be  injured  by 
the  sheriff's  neglect  in  this  case. 

In  the  case  of  Jackson  v.  Raymond,  1  John.  Cases,  85, 
it  is  stated  as  a  general  principle,  that  whenever  it  is 
intended  to  be  shown  that  nothing  passed  by  a  grant,  by 
reason  that  at  the  time  there  was  a  possession  in  another 
adverse  to  the  granter,  the  time  to  whicli  the  grant  is  to 
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relate,  is  the  time  when  the  bargain  or  contract  for  the 
sale  and  purchase  of  the  land  was  finally  concluded  be- 
tween the  grantor  and  grantee ;  and  consequently  any 
intermediate  adverse  possession  before  the  execution  of 
the  conveyance,  which  is  the  technical  consummation  of 
evidence  of  grant,  can  never  affect  it.  The  above  is  quoted 
by  the  court  in  the  case  of  Jackson  v.  Dickinson,  15  John., 
315,  and  the  court  say:  "  If  this  principle  is  correct,  it 
applies  with  equal  or  greater  force  to  the  commencement 
of  a  suit  in  chancery  between  the  time  of  a  sheriff's  sale, 
when  the  purchase  is  actually  made,  and  the  giving  of  the 
deed  by  him.  In  such  case,  the  delay  in  not  delivering 
the  deed  is  an  omission  of  duty  in  the  public  officer,  and 
his  laches  ought  not  to  prejudice  the  rights  of  the  party. "^ 
We  adopt  the  principle  here  laid  down  as  entirely  applic- 
able to  the  case  before  us.  Wilson  and  Irvin  had  notice 
by  the  pendency  of  the  proceeding  to  foreclose ;  the  record 
evidence  in  the  clerk's  office  of  the  sale  of  the  lot  to  Bell 
was  notice  of  the  sale  to  him.  But  if  this  was  not  so, 
according  to  the  authority  in  Jackson  v.  Raymond,  and 
Jackson  V.  Dickinson,  Bell  would  still  hold  the  lot  under 
the  doctrine  of  relation,  as  the  sheriff's  deed,  v/heu  executed, 
would  relate  back  to  the  day  of  sale,  and  cut  off  all  inter- 
mediate judgment  creditors.  The  court  erred  in  deciding 
the  law  of  the  case  in  favor  of  the  defendant  below.  Judsr- 
ment  reversed,  and  a  judgment  in  favor  of  the  plaintiff  in 
this  court,  in  pursuance  of  the  agreement  of  the  parties  in 
the  court  below.  Nothing  is  claimed  by  the  defendant 
upon  argument  because  this  judgment  was  on  mechanics* 
lien.     It  is  not  pretended  that  such  lien  was  established. 

J,  C.  Hall^  for  appellant 

H.  T,  Reid  and  L.  R.  Reeves,  for  appellee. 
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STONE  V.  McMAHAN. 

The  certificate  of  purchase  or  duplicate  receipt  of  the  treasurer  of  the  Des 
Moines  river  board  of  public  works  is  made  prima  facie  evidence  of  title 
nnder  the  Code. 

Appeal  from  Polk  District  Court. 

Opinion  hy  Greene,  J.  An  action  of  forcible  entry 
and  detainer.  Under  the  pleadings,  the  only  question 
involved  was  that  of  title  to  the  land.  The  plaintiff, 
James  Stone,  introduced  the  duplicate  receipt  of  George 
Gillespie,  treasurer  of  the  board  of  public  works  for  the 
Des  Moines  river  improvement,  showing  that  the  land  was 
entered  in  his  name  at  the  Des  Moines  river  land  office. 
Upon  this  evidence  plaintiff  moved  for  a  non-suit,  which 
was  granted. 

As  the  case  is  presented,  the  only  question  to  be  de- 
cided is,  does  the  duplicate  receipt  amount  to  prima  facie 
evidence  of  title  ?  By  the  Code,  §  2435,  the  usual  dupli- 
cate receipt  of  the  receiver  of  any  land  offices  is  made 
proof  of  title  equivalent  to  a  patent,  against  all  but  the 
holder  of  an  actual  patent.  This  section,  abstractly  con- 
sidered, might  be  deemed  applicable  only  to  the  land 
offices  of  the  United  States.  But  by  the  laws  of  1847,  p. 
168,  §  26,  the  treasurer  of  the  Des  Moines  river  improve- 
ment is  made  receiver,  and  the  secretary  register  of  the 
Des  Moines  river  land  office,  and  this  act  provides  that 
"  in  the  discharge  of  their  duties  as  register  and  receiver, 
they  shall  be  governed  by  the  laws  and  rules  prescribed 
by  congress  for  the  sale  of  lands  in  this  state."  Although 
this  act  was  subsequently  amended,  still  these  features 
were  in  force  at  the  time  the  duplicate  receipt  in  question 
was  given,  and  hence  it  would  come  under  the  rule  of 
evidence  established  by  §  2435  of  the  Code. 

The  office  for  the  sale  of  the  Des  Moines  river  lands  is 
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established  by  a  public  law,  and  all  acts  or  evidences  of 
title  authorized  by  that  law  should  be  recognized  by  our 
eourts  ex  officio. 

As  the  duplicate  receipt  in  this  case  showed  title  in 
plaintiff,  and  as  this  was  the  only  point  in  issue,  the  court 
should  have  overruled  the  motion  for  a  non-suit. 

Judgment  reversed. 

Wrru  Penn  Clark,  for  appellant. 

Casady  and  Tidricky  for  appellee. 


HALL  V,  THE  STATE. 

Where  the  record  shows  that  the  requisite  number  of  grand  Jnrora  had  been 

empanneled  and  sworn,  and  where  there  was  a  plea  in  abatement  and 
demurrer  to  the  bill  on  the  ground  that  it  was  found  and  presented  by  a 
less  number  than  fifteen  :  held  that  it  was  not  error  to  overrule  such  plea 
and  demurrer. 

Erkor  to  Jefferson  District  Court. 

Opinion  by  Kinney,  J.  Indictment  for  assault  with 
intent  to  commit  a  bodily  injury.  Plea  in  abatement, 
and  demurrer  interposed  on  the  ground  that  one  of  the 
grand  jurors  before  the  indictment  was  found  and  pre- 
sented, was  taken  sick  and  died,  and  that  the  bill  was 
found  and  presented  by  fourteen  grand  jurors.  This  plea 
and  demurrer  were  overruled  by  the  court.  Hall  sues  out 
his  writ,  and  assigns  this  ruling  for  error.  This  way  an 
effort  to  attack  the  power  of  the  grand  jury  to  find  the 
indictment  by  testimony  aliunde.  It  is  not  alleged  in  the 
plea  or  demurrer  that  the  record  disclosed  the  fact  that  the 
bill  was  found  by  a  less  number  than  fifteen. 
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If  from  the  record  it  appeared  that  the  requisite  num- 
ber had  been  empanneled  and  sworn  it  must  be  conclusive. 
If  that  number  had  been  decreased,  it  could  only  be 
shown  by  the  record.  The  demurrer  to  the  plea  in  abate- 
ment expressly  negatives  that  the  record  discloses  any 
such  fact.  In  the  case  of  Norris'  House  v.  The  State,  it 
appeared  affirmatively  upon  the  record  that  the  requisite 
number  of  grand  jurors  were  not  in  session  at  the  time 
the  indictment  was  found  and  presented.  This  was  ad- 
mitted by  the  pleadings.  This  case,  then,  is  entirely 
different  from  that  one  which  is  cited  by  counsel.  It 
would  be  a  most  dangerous  practice  to  permit  the  defend- 
ant to  impeach  by  his  plea,  and  oral  testimony,  a  record, 
which  has  been  so  often  decided  to  be  absolute  verity.  It 
cannot  be  assailed  in  the  way  attempted  by  the  defendant. 
The  court  below  decided  correctly.  There  does  not  appear 
to  have  been  any  direct  decision  upon  the  demurrer  filed 
by  the  prosecuting  attorney  to  the  plea  in  abatement,  but 
merely  an  entry  that  the  plea  is  overruled.  By  this  we 
suppose  that  the  demurrer  was  sustained. 

Judgment  affirmed. 

Slagle  and  Acheson,  for  plaintiff  in  error. 

Caleb  Baldwin^  for  the  state. 
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STEWART  V.  MARSHALL 

A  motion  to  set  aside  a  sheriff's  sale  was  filed  ia  the  district  court  dnring 
vacation  and  over  fifteen  months  after  the  sale  :  held  that  the  motion  WM 
made  too  late,  and  should  have  been  overruled. 

Appeal  from  Lee  District  Court. 

Opinion  by  Greene,  J.  Motion  by  Marshall  to  set 
aside  sheriff's  sale.  Motion  granted  by  the  district  court. 
This  ruling  is  now  assigned  as  error. 

By  the  record  it  appears  that  Stewart  &  Pitman  obtained 
a  judgment  before  a  justice  of  the  peace,  in  August,  1849. 
After  an  execution  was  issued  and  returned,  "  no  property 
found,"  a  transcript  of  the  judgment  was  filed  with  the 
clerk  of  the  district  court ;  execution  was  issued  December 
4th,  1849,  and  a  levy  made  on  lots  one  and  two,  in  block 
thirty,  in  Keokuk,  Iowa.  On  this  execution,  lot  one  was 
sold  to  Vanorsdall,  January  5th,  1850,  and  the  purchase 
money  paid.  On  the  same  day,  Vanorsdall  bid  four 
hundred  dollars  for  said  lots  one  and  two,  on  an  execu- 
tion sale  from  a  judgment  of  his  own  against  Marshall. 
From  this  sale  the  lots  were  redeemed  by  Wm.  Patterson, 
within  the  fifteen  months  limited  by  law.  But  on  the 
other  sale  a  sheriff's  deed  was  executed  to  Vanorsdall, 
April  21st,  1851,  and  afterwards,  on  the  25th  of  that 
month,  a  motion  was  made  in  vacation,  on  the  motion-book 
of  the  district  court,  to  set  aside  the  sale.  This  motion 
could  not  properly  be  noticed  by  the  court  or  the  parties 
until  the  following  September  term  of  the  court,  and  does 
not  appear  to  have  been  called  up  and  argued  till  the 
January  term,  1852.  Exhibits  and  afiidavits  were  admitted 
for  and  against  the  motion.  The  facts  established  may 
show  good  grounds  for  relief,  in  equity,  where  all  persons 
concerned  are  made  parties  to  the  proceeding ;  and,  indeed, 
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good  grounds  for  relief  at  law,  if  tlie  motion  had  been 
made  within  a  reasonable  time.  Nearly  eighteen  months 
had  elapsed  before  the  execution  defendant  gave  notice  of 
any  objection  to  the  sale,  and  during  that  period  the  pro- 
perty may  have  been,  time  and  again,  transferred  from  one 
innocent  purchaser  to  another.  After  a  party  has  slept 
so  long  upon  his  rights,  after  the  purchase  money  has 
been  paid  and  deed  executed,  after  the  legal  title  is  vested, 
beyond  redemption,  in  the  purchaser,  it  would,  we  think, 
be  a  dangerous  practice  to  entertain  irregularities  in  the 
sale,  upon  a  proceeding  so  summary  and  informal  as  a 
motion  at  law. 

Other  courts  have  decided  that  after  the  purchaser  has 
paid  his  money  and  obtained  a  deed,  it  is  too  late  for  a 
motion  to  set  aside  the  sale :  2  McLean,  64 ;  Blair  v. 
Greenuay,  1  Browne,  218  ;   Chambers  v.  Stone,  9  Ala.,  260. 

Believing  it  would  be  a  dangerous  precedent  to  entertain 
such  a  motion  after  the  transfer  has  been  perfected,  we 
must  reverse  the  proceedings  at  bar.  If  the  execution 
defendant  is  entitled  to  relief,  he  can  find  it  in  equity. 

Judgment  reversed. 

J,  M,  Love  and  J.  W.  Rankin^  for  appellant. 

S,  T,  Marshall  and  J.  C,  Hall,  for  appellee. 


>  •  ♦  ♦  ( 


FOSS  V.  ISETT. 


The  seal  of  the  district  court  essential  to  the  validity  of  a  writ  of  attachmenti 
The  want  of  the  seal  to  a  writ  of  attachment  cannot  be  obviated  by  amend- 
ment 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Kinney,  J.     Isett  sued  Foss  in  attachment. 
On  the  first  appearance  of  the  defendant  he  moved  to 
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quash  the  proceedings  in  attachment,  for  the  reason  among 
others,  that  the  paper  purporting  to  be  a  writ  was  not 
under  seal.  Thereupon  the  plaintiff  moved  the  court  to 
amend,  which  was  granted,  and  the  motion  of  defendant 
overruled.  This  was  error.  Before  the  property  of  the 
defendant  could  be  seized,  it  was  indispensable  that  the 
plaintiff  should  obtain  a  writ.  A  paper  issued  by  the  clerk 
in  the  form  of  a  writ  is  no  writ,  unless  it  has  impressed 
upon  it  the  seal  of  the  court  from  whence  it  issues.  With- 
out this  seal  it  is  no  more  for  the  purpose  of  a  writ  than 
blank  paper.  Could  it  be  amended  ?  Not  at  all ;  for  there 
is  nothing  to  amend.  It  lacks  the  essential  ingredient  of 
a  writ,  and  is  not  amendable. 

It  is  the  seal — other  things  being  right — which  makes 
it  a  writ,  gives  it  force,  efficacy  and  life.  The  property 
which  had  been  seized  upo.n  this  void  paper  could  not  be 
held  in  custody,  upon  a  writ  issued,  after  it  was  attached, 
which  would  be  the  case  if  the  seal  could  be  subsequently 
affixed. 

The  numerous  authorities  cited  by  the  counsel  for  appel- 
lee are  not  applicable  to  the  question  presented  by  this 
record.  Neither  are  the  provisions  of  the  Code,  §  §  1 758, 
1759,  broad  enough  to  cover  the  case.  This  was  not  pro- 
perly an  amendment  which  was  proposed.  It  was  the 
creation  of  a  writ.  This  could  be  done,  but  not  so  as  to 
operate  retrospectively  upon  any  prior  proceedings.  AV'ith 
the  seal  it  became  for  the  first  time  a  writ,  and  the  party, 
to  make  it  available,  should  proceed  upon  it  de  novo. 

Judgment  upon  the  attachment  reversed,  but  as  the 
attachment  is  merely  auxiliary  to  the  main  suit,  the  judg- 
ment against  the  defendant  will  not  be  disturbed. 

&  Whicker  and  J.  Butler^  for  appellant. 

J,  Scott  RichmaUj  for  appeUee. 
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HILLIS  V.  KYAN. 

Where  the  conrt  decided  that  there  were  two  hundred  dollars  in  the  hands  of 
H.,  as  school  fund  commissioner,  belonging  to  R.,  and  where  the  order  of 
the  court  was  presented  to  H.,  with  a  demand  of  payment,  a  refusal  on  his 
part  would  justify  a  mandamus  to  compel  performance. 

Every  failing  demurrant  has  a  right  to  plead  over,  upon  such  terms  as  the 
court  may  direct.     To  refuse  such  right  unconditionally  is  erroneous. 

Appeal  from  Jones  District  Court. 

Opinion  hy  Greene,  J.  Ira  B.  Ryan  filed  a  petition  in 
the  court  below  for  a  peremptory  writ  of  mandamus  com- 
manding Samuel  E.  Hillis,  as  school  fund  commissioner, 
to  pay  over  to  him  the  sum  of  two  hundred  dollars,  which 
amount  had  been  adjudged  due  to  Ryan  from  the  school 
fund  at  a  previous  term  of  court.  To  this  petition  defendant 
demurred,  and  the  demurrer  was  overruled.  The  defendant 
then  asked  leave  to  withdraw  the  demurrer  and  answer 
over,  but  this  was  refused. 

Ist.  It  is  objected  that  the  court  erred  in  overruling  the 
demurrer,  and  thereby  deciding  that  to  pay  a  judgment 
obtained  against  the  school  fund  commissioner  is  a  duty 
resulting  from  his  office.  Code,  §  2179.  It  is  claimed  that 
an  execution  and  not  a  mandamus  would  have  been  the 
proper  process.  But  the  record  shows  that  there  was  not 
such  a  record  against  Hillis  as  would  authorize  the  issuing 
of  an  execution.  The  court  merely  decided  that  there  were 
two  hundred  dollars  in  the  hands  of  Hillis,  as  school  fund 
commissioner,  belonging  to  Ryan,  and  directed  payment. 
When  this  order  of  court  was  presented  to  Hillis,  with  a 
demand  of  payment,  a  refusal  on  his  part  would  justify  a 
writ  of  mandamus  to  compel  performance.  We  think,  then, 
that  the  court  did  not  err  in  overruling  the  demurrer. 

2d.  But  we  think  the  court  did  err  in  refusing  de- 
fendant's application  to  "  plead  over."    The  Code,  §  1755, 
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declares  that  "  upon  the  determination  of  any  demurrer, 
the  failing  party  may  amend  or  plead  over,  upon  such 
terras  as  the  court  deems  just,"  &c.  Every  failing  demur- 
rant has  a  right  to  plead  over  upon  complying  with  the 
terms  and  general  ruling  of  the  court.  But  in  this  case  the 
application  was  unconditionally  refused.  The  defendant, 
it  is  true,  could  not  have  contradicted  the  judgment  in  his 
answer,  but  he  might  have  pleaded  payment,  or  a  satisfac- 
tion of  the  order,  subsequent  to  its  rendition. 

Judgment  reversed. 


'O* 


Cloud  and  0*  Conner ^  for  appellants. 
/.  M,  Preston^  for  appellee. 


>•>*<■ 


JOHNSON  COUNTY  v.  PORTER 

A  witaen  is  entitled  to  fees  from  the  county  for  his  attendance  in  a  eriminal 
uiiue  on  a  preliminary'  examination  before  a  justice  of  the  peace. 

Appeal  from  Johnson  District  Court. 

Opinion  hj  Kinney,  J.  The  only  question  submitted  to 
the  district  court  in  this  case  is  this,  "  Was  the  plaintiff, 
John  Porter,  when  called  as  a  witness  in  a  criminal  cause, 
on  the  part  of  the  state,  in  a  preliminary  examination 
before  a  justice  of  the  peace,  entitled  to  payment  of  his 
fees  from  the  county,  when  the  defendant  is  discharged  ?  " 
The  court  decided  the  plaintiff  entitled  to  such  fees,  and 
rendered  judgment  in  his  favor  against  the  county.  "  Each 
witness,  for  attending  before  the  district  court,  is  entitled 
to  $1  00 ;  Code,  §  2544.  Before  a  justice  of  the  peace 
60  cents.     Mileage  for  actual  travel  per  mile  each  way, 


80  SUPREME  COURT  CASES, 

East  V.  Parks. 

five  cents."  This  is  the  only  section  upon  the  subject. 
There  is  nothing  in  this  to  confine  the  payment  of  fees  to 
civil  cases.  It  extends  to  all  cases  before  a  justice  of  the 
peace,  civil  as  well  as  criminal.  There  is  no  where  to  be 
found  in  the  Code  a  provision  requiring  witnesses  to  be 
paid  only  in  such  cases  as  may  be  prosecuted  to  convic- 
tion. As  far  as  their  fees  are  concerned,  witnesses  are  as 
much  entitled  to  them  in  those  cases  when  the  state  fails 
to  convict,  as  when  a  conviction  takes  place — as  much 
entitled  to  their  fees  for  appearing  before  a  justice  of  the 
peace  on  a  preliminary  examination,  as  when  they  appear 
in  court  upon  the  main  trial.  The  above  section  of  the 
Code  we  think  sufiiciently  comprehensive  to  embrace  all 
witnesses  whether  in  civil,  criminal,  preliminary  or  final 
trials,  and  to  entitle  them  to  the  fees  therein  designated. 

Judgment  affirmed. 

C,  Bates,  for  appellant. 

WvL  Penn  Clark,  for  appellee. 


EAST  V.  PAEKa 


All  proceea  issned  by  the  clerk  of  any  district  court  miiBt  bear  test  in  the 
name  of  sub-clerk :  but  the  signature  may  be  regarded  as  a  part  of  the 
test,  and  where  referred  to  in  the  test  as  "  witness  my  hand"  &c.,  it  is 
infficient  without  repeating  the  name  in  the  body  of  the  test. 

Appeal  from  Johnson  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced 
before  a  justice  of  the  peace,  and  was  removed  to  the 
district  court  of  Clinton  county,  by  writ  of  error.  Venue 
changed  to  Johnson  district  court,  where  a  motion  was 
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made  to  quash  the  writ  of  error,  because  it  was  not  tested 
in  the  name  of  the  clerk,  and  the  motion  was  sustained. 

The  onl}^  question  in  the  case  is,  did  the  court  below 
err  in  deciding  that  the  writ  was  not  properly  tested? 
The  Code,  §  1592,  declares  that  "  all  process  issued  by  the 
clerk  of  any  district  court  shall  bear  date  on  the  day  on 
which  it  issued,  and  be  tested  in  the  name  of  the  clerk 
who  issued  the  same,  and  be  under  the  seal  of  the  court." 

Defendant  maintains  that  the  writ  is  not  tested  in  the 
name  of  the  clerk  who  issued  the  same,  and  was,  therefore, 
properly  quashed.     The  writ  is  tested  as  follows : — 

"  "Witness  my  hand  and  the  seal  of  said  court,  December 
30,  1852.  S.  H.  Samuels, 

Clerk  District  Court  Clinton  county. ^"^ 

It  is  not  pretended  that  S.  H.  Samuels  was  not  the  clerk, 
but  it  is  insisted  that  his  name  should  have  been  inserted 
after  the  word  "  witness,"  and  preceding  the  date  of  the 
test.  It  is  claimed  that  the  test  of  a  writ  is  one  thing,  and 
the  signing  of  it  is  another  and  different  thing.  But  may 
not  the  signing  become  a  part,  and  often  the  most  authen- 
tic part  of  the  test  ?  Where  the  law  requires  the  writ  to 
be  tested  in  some  other  name  than  that  of  the  clerk,  it 
would  be  necessary  to  insert  such  name  in  some  portion 
of  the  attestation.  If  in  the  name  of  the  king,  it  would 
be  "  witness  ourself."  If  in  the  name  of  the  chief  justice 
or  presiding  judge,  his  name  should  follow  the  word 
**  witness."  But  where,  as  in  our  state,  the  writ  is  to  be 
tested  in  the  name  of  the  clerk,  where  is  the  necessity  or 
propriety  of  naming  the  clerk  more  than  once  ?  In  this 
case  the  clerk's  signature  is  made  a  part  of  the  test,  and 
no  other  name  is  used.  It  reads  "  witness  my  hxmd^''  &c., 
as  an  original  writ  in  England  would  read  "  witness  our- 
self," &c.  The  words  my  hand  preceding  the  signature 
of  the  clerk  is  equivalent  to  an  insertion  of  the  clerk's 
name.  They  refer  to  the  name,  ai;d  supersede  the  neces- 
sity of  repeating  it.  We  think  the  writ  is  tested  with 
Vol.  IV.  7 
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Bubstantial  correctness,  and  that  the  decision   below  U 
erroneous. 

Judgment  reversed. 

Smith,  McKinlay  and  Poor,  for  plaintiff  in  error. 

Cook  and  Dillon,  for  defendant. 


GOULD  V.  WOODWARD. 

A  deed,  with  a  defective  certificate  of  acknowledgment,  ig  admiedble  la 

evidence,  but  is  not  conclusive  without  further  proof. 
A  deed,  defectively  acknowledged,  is  good  between  the  parties,  bat  not 

sufficient  to  impart  notice  of  the  sale  to  others. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Kinney,  J.  Action  of  right  brought  by 
Gould  against  Woodward.  The  plaintiff  introduced  evi- 
dence tending  to  prove  his  title  to  the  premises  and 
rested.  The  defendant  then  introduced  a  judgment,  exe- 
cution, and  sheriff's  deed.  The  plaintiff  objected  to  the 
deed  going  in  evidence,  on  the  ground  that  it  was  defec- 
tively acknowledged,  which  objection  the  court  overruled. 
To  this  the  plaintiff  excepted.  The  only  question  for  this 
court  to  determine  is  :  Was  the  deed  properly  admitted  in 
evidence  ? 

The  acknowledgment  is  as  follows  s 

Territory  of  Iowa,  ) 
Muscatine  County,  j 

Before  me,  James  Litly,  clerk  of  the 
district  court  in  and  for  said  county,  personally  appeared 
the  above  named  George  Humphreys,  sheriff,  known  to 
me  to  be  the  person  whose  name  is  subscribed  thereto, 
and  acknowledged  the  signing  of  the  above  to  be  his  free 
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and  voluntary  act  and  deed,  this  14th  day  of  July,  a.d. 
1845.  James  LiTLY,  Clerk  of  said  county. 

With  the  seal  of  said  county  hereto  affixed. 

It  is  claimed  that  this  certificate  is  defective  in  this  : 
that  the  officer  does  not  state  how  he  knows  the  person 
making  the  acknowledgment ;  and  in  support  of  this  we 
are  referred  to  R.  S.,  1843,  §§  10,  11,  p.  205.  Section  11 
required  that  the  certificate  of  acknowledgment  shall  state 
the  fact  of  acknowledgment,  and  that  the  person  making 
the  same  was  personally  known  to  the  officer  granting  the 
certificate.  It  will  be  observed  that  the  officer  has  left  out 
the  word  "  personally  "  in  his  certificate.  This  certificate 
is  defective  for  some  purposes.  It  might  not  be  sufficient 
to  charge  notice  upon  a  judgment  purchaser.  But  is  it 
such  a  defect  as  would  exclude  the  deed  from  being  intro- 
duced as  evidence  ? 

Section  34  of  the  same  act,  cited  by  plaintiff,  is  as 
follows :  "  Every  instrument  of  writing  conveying  or 
affecting  real  estate,  which  shall  be  acknowledged  or 
proved,  and  certified  as  hereinbefore  prescribed,  may, 
together  with  the  certificate  of  acknowledgment,  proof,  or 
relinquishment,  be  read  in  evidence  without  further  proof .''^ 
Does  it  follow  that  if  the  deed  is  not  acknowledged  and 
certified  as  before  required,  it  should  not  be  read  in  evidence 
at  all  ?  We  think  not.  It  may  go  in  evidence,  but  shall 
not  be  conclusive.  If  properly  acknowledged  and  certified, 
no  further  proof  is  necessary ;  but  if  defectively  certified, 
we  know  of  no  law  excluding  it  from  the  jury. 

In  the  case  of  Strong  v.  Smith,  3  McLean,  362,  it  was 
decided  that  a  deed  not  acknowledged,  or  acknowledged 
defectively,  if  recorded  in  Indiana,  would  not  be  notice, 
but  was  good  between  the  parties,  and,  when  proved,  was 
admissible  in  evidence.  Vide  Way  man  v.  Nay  lor,  2  Black., 
32.  An  acknowledgment  is  necessary  for  the  admission 
of  a  deed  to  record,  but  is  not  essential  to  its  validity.  It 
can  only  impart  notice  by  being  properly  acknowledged 
and  certified.     But  it  has  been  decided  that  the  estate 
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passes  to  the  grantee  presently,  before  the  acknowledg- 
ment. Marshall  v.  Fish,  6  Mass.,  24  ;  Wash  v.  Willard^ 
13  N.  H.,  389. 

It  is  not  necpssary  to  adduce  authorities.  The  deed 
was  admissible  m  evidence,  under  our  statute,  though  the 
certificate  of  the  oflScer  is  defective. 

Judgment  affirmed. 

H.  0'  Conner,  for  appellant 

W,  G,  Woodward,  for  appellee. 


STOCKTON  V.  CITY  OF  BURLINGTON. 

Where  the  bill  of  exceptions  does  not  purport  to  give  all  the  evidence,  It 
will  be  presumed  that  the  facts  as  found  were  sufficiently  established  by 
other  proof. 

Where  a  notice  of  garnishment  was  served  within  ninety  days,  and  the 
answer,  filed  at  the  next  term  of  court,  having  been  mislaid  and  a  new 
answer  filed :  held  that  the  new  answer  should  be  regarded  as  a  con- 
tinuation of  the  first ;  held,  also,  that  as  the  amount  due  from  the 
garnishee  was  for  personal  services  rendered  within  ninety  days  next 
preceding  the  notice,  it  was  exempt  from  execution  and  attachment. 

Appeal  from  Des  Moines  District  Court. 

Opinion  by  Greene,  J.  In  the  case  of  L.  D.  Stockton 
r.  John  McCreary,  the  city  of  Burlington  was  garnisheed, 
and  answered  through  the  mayor  and  recorder,  that  the 
city  was  owing  McCreary  about  $91  75,  for  work  done  by 
him  in  moving  bodies  from  the  old  grave  yard. 

McCreary  moved  the  court  to  order  the  money  due  from 
the  city  to  be  paid  over  to  him,  because  the  amount  was 
his  due  for  personal  service  rendered  within  ninety  days 
next  preceding  the  notice  of  garnishment.     The  defendant. 
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being  the  head  of  a  family,  claimed  the  wages  to  be  exempt 
from  execution  and  attachment. 

Stockton  moved  for  a  judgment  against  the  city  for  the 
amount  due  to  McCreary ;  but,  upon  a  hearing  of  the 
motion,  and  the  objections  to  the  same  by  McCreary,  it  was 
overruled  and  the  garnishee  discharged.  To  this  decision 
the  plaintiff  now  interposes  two  objections  :  First,  Because 
there  is  nothing  in  the  evidence  to  show  that  the  debt  was 
due  McCreary  for  his  personal  services,  or  that  he  was  the 
head  of  a  family.  Although  these  facts  may  not  be  suffi- 
ciently proved  by  the  evidence  contained  in  the  bill  ot 
exceptions,  still,  as  the  bill  of  exceptions  does  not  purport 
to  give  all  the  evidence  in  the  case,  we  must  presume  that 
the  facts  were  sufficiently  proved  to  the  court  below. 
Second,  That  as  the  levy  was  made  in  October,  1853,  and 
the  work  performed  in  April  of  that  year,  more  than  ninety 
days  elapsed  after  the  service  was  performed  before  the  levy 
was  made.  But  it  seems  that  the  notice  of  garnishment 
had  been  served  upon  the  city  at  the  spring  term  of  the 
court,  and  within  the  ninety  days ;  and  that  the  city  at  that 
term  filed  an  answer,  but  the  plaintiff  objected  to  a  hearing 
at  that  term,  and  the  hearing  was  continued  till  the  n(*xt 
term  of  the  court,  at  which  the  old  answer  was  misplaced 
and  a  new  one  substituted.  There  having  been  no  negli- 
gence shown  on  the  part  of  McCreary,  or  the  city,  the  court 
very  correctly  admitted  this  substitute  answer  as  a  con- 
tinuation of  the  original.  The  propriety  of  doing  so  was 
addressed  to  the  sound  discretion  of  the  court.  Besides,  we 
think  this  ruling  was  authorized  by  §  1668  of  the  Code. 

Judgment  affirmed. 

L.  D.  Stockton,  pro  se. 

T.  D.  Crocker,  for  defendant. 
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STEIN  V.  KEELER. 

Where  frand  is  set  ap  in  defense  of  a  note  which  was  indorsed  to  plaintiff 

before  dne,  the  answer  should  charge  the  holder  with  notice  of  the  alleged 

fraud,  or  that  he  was  a  party  thereto. 
Fraud  is  no  defense  to  a  note  which  came  into  the  possession  of  a  bona  fide 

holder,  without  notice,  for  value,  and  before  due. 
Section  8   of  revised  statutes,  p.  458,  is  applicable  only  to  instruments 

assigned  after  due. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Kinney,  J.  Suit  brought  on  a  promissory 
note  for  $333  33,  dated  October  30th,  1848,  and  due  thirty- 
three  months  after  date,  payable  to  Henry  Q.  Jamison  or 
order,  signed  by  John  G.  Stein.  Note  assigned  to  Keeler 
before  due.  Petition  in  the  usual  form.  Defendant  an- 
swers that  Jamison  obtained  the  note  by  fraud,  and  sets 
out  specifically  in  what  the  fraud  consisted. 

To  this  answer  the  plaintiff  filed  the  following  demur- 
rer : 

1.  The  answer  of  the  defendant  does  not  charge  the 
plaintiff  with  notice  of  the  alleged  fraud. 

2.  The  plaintiff  is  not  a  party  to  the  said  alleged  fraud 
set  forth  in  defendant's  answer,  nor  does  the  answer  so 
allege.  This  demurrer  the  court  sustained ;  and  rendered 
judgment  for  the  plaintiff  for  the  amount  of  the  note,  and 
interest.     It  is  said  that  this  is  error. 

We  think  the  court  ruled  correctly.  The  note  being 
negotiable,  assigned  to,  and  falling  due  in  the  hands  of  a 
third  person,  it  was  necessary,  before  a  recovery  could  be 
prevented  on  the  ground  of  fraud  in  its  procurement,  to 
connect  the  assignee  with  that  fraud  as  party,  or  by  prov- 
ing actual  or  constructive  notice  of  the  fraud.  Mr  Chitty 
lays  down  the  doctrine  to  be,  that  a  bill  or  note  having 
been  obtained  without  adequate  consideration,  or  even  by 
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duress  or  fraud,  or  misapplied  by  an  agent  to  his  own 
use,  affords  no  defense,  when  the  instrument  came  into 
the  possession  of  a  bona  fide  holder  without  notice  for 
value,  and  before  it  was  due.  Chitty  on  Bills,  p.  90. 
This  for  the  reason  that  if  one  of  two  persons  must  sus- 
tain a  loss,  he  who  has  suffered  a  negotiable  security, 
with  his  name  attached  to  it,  to  get  into  circulation, 
ought  to  bear  the  loss,  and  seek  his  remedy  against  the 
person  who  has  improperly  passed  the  instrument. 

Winstanley  v.  Bowden,  1  Sewl.,  402,  was  an  action  by 
the  indorsee  against  the  maker  of  a  promissory  note. 
The  defense  insisted  on  was,  that  the  note  had  been  given 
for  hits  against  the  defendant  in  a  lottery  insurance. 
Lord  Kenyon,  C.  J.,  thought  the  plaintiff  was  entitled  to 
recover ;  observing,  that  the  innocent  indorsee  of  a  gaming 
note,  or  note  givpn  on  an  usurious  contract,  could  not 
recover,  but  that  in  no  other  case  could  the  innocent 
indorsee  be  deprived  of  his  remedy  on  the  note,  and  that 
a  contrary  determination  would  shake  paper  credit  to  the 
foundation. 

Illegality  of  consideration  will  be  no  defense  in  an 
action  at  the  suit  of  a  bona  fide  holder  without  notice  of 
the  illegality,  unless  he  obtained  the  bill  after  it  became 
due,  without  it  is  so  expressly  declai-ed  by  the  legis- 
lature. Brown  \.  Turner ^  7  T.  R.,  630;  WyattY.  Bulner, 
2  Esp.  R.,  538. 

Was  there  such  express  legislation  in  Iowa?  We  are 
referred  to  Rev.  Stat.,  p.  453,  §  6.  This  section  must  be 
construed  in  connection  with  the  3d,  4th  and  5th  of  the 
same  act.  When  so  construed  it  can  only  apply  to  instru- 
ments assigned  after  due.  This  is  clear,  and  will  admit 
of  no  other  construction,  and  preserve  the  object  of  the 
preceding  sections.  Section  4  allows  the  same  defense 
upon  an  assigned  note,  as  if  it  had  not  been  assigned, 
providing  it  be  indorsed  after  due.  Section  4  permits 
the  maker  upon  a  note  assigned  before  due  to  prove  pay- 
ment before  it  was  indorsed,  provided  he  proves  that  the 
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plaintiff  had  sufficient  notice  of  the  payment  before  he 
accepted  the  said  instrument.  Section  5  allows  the 
defendant  to  show  a  want  of  consideration,  or  a  failure  of 
consideration  in  whole,  or  in  part,  in  a  suit  commenced 
by  any  person  upon  a  note,  bond,  bill  or  other  instrument 
of  writing,  &c. ;  ''^providing  that  nothing  in  this  section 
shall  be  construed  to  affect,  or  impair  the  right  of  any 
bona  fide  assignee  of  any  instrument  made  assignable  by 
this  act,  when  such  assignment  was  made  before  such 
instrument  became  due." 

Thus  it  will  be  seen  that  the  statute  so  confidently 
relied  upon  by  plaintiff,  sustains  the  decision  of  the  court 
below.  The  spirit  and  interest  of  this  statute  are  to  pro- 
tect innocent  holders  of  negotiable  paper.  According  to 
principle,  adjudged  cases,  and  the  statute,  the  answer  was 
demurrable. 

Judgment  affirmed. 

J,  Scott  Richmmt,^  for  appellant. 

H.  O*  Conner^  for  appellee. 
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MqINTIRE  v.  SKINNER. 

IL  held  a  claim  oa  one-quarter  of  a  quarter  section  of  land,  and  contracted 

with  S.  for  one-quarter  of  a  one  hundred  and  sixty  acre  land  warrant, 
with  the  understanding  that  S.  should  enter  the  quarter  section  of  land  in 
his  own  name,  and  deed  to  M.  his  portion.  After  entering  the  land,  S. 
recognized  the  arrangement  in  two  or  three  transactions,  but  finally,  when 
M.  tendered  to  him  the  price  stipulated  for  one-fourth  of  the  warrant,  S. 
refused  to  make  the  deed :  held  that  the  circumstances  and  equities 
removed  the  case  from  the  statute  of  fraud,  and  created  a  trust  which 
should  be  enforced  against  S. 

An  oral  trust  may  be  established  by  parole  testimony,  if  a  voluntary 
acknowledgment  can  be  proved. 

A.  resulting  trust  may  be  established  by  parole  proof. 

In  Equity.    Appeal  from  Wapello  District  Court. 

Opinion  by  Greene,  J.  Bill  filed  for  specific  perform- 
ance. It  avers  that  in  1849,  J.  Mclntire,  the  com- 
plainant, was  owner  of  a  claim  on  the  north-east  quarter 
of  north-west  quarter,  section  18,  township  71,  range 
thirteen,  upon  which  he  had  valuable  improvements; 
that  the  defendant  being  then  owner  of  a  land  warrant 
for  one  hundred  and  sixty  acres,  it  was  agi-eed  by  the  par- 
ties that  complainant  should  have  one-fourth  of  the  land 
warrant  for  $37  50,  and  that  the  warrant  should  be 
located  on  said  north-west  quarter  section  of  land  in  the 
name  of  defendant,  and  that  he  should  then  convey  the 
north-east  quarter  of  said  quarter  section  to  complainant ; 
that  defendant  undertook  the  trust,  and  under  the  agree- 
ment to  deed  the  north-east  quarter  to  complainant, 
entered  the  land  with  the  warrant  in  his  own  name ;  that 
after  defendant  was  vested  with  the  title,  complainant 
applied  to  him  for  a  deed  to  his  portion  of  the  land  so 
purchased  in  trust  for  him,  and  tendered  to  defendant  the 
$37  50  agreed  upon  as  the  price  of  the  one-fourth  of  the 
warrant,  but  the  defendant  refused  to  make  tlie  deed ;  the 
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petition  prays  for  a  deed,  and  tenders  the  money  in  court 
Defendant's  answer  denies  the  trust,  and  assumes  that  if 
any  promise  or  contract  was  made  it  was  not  in  writing, 
but  was  oral  and  within  the  statute  of  frauds.  Replica- 
tion wholly  controverts  the  answer  and  re-affirms  the 
trust.  Case  submitted  on  the  pleadings  and  depositions. 
Petition  dismissed. 

We  think  the  averments  in  the  petition  are  wholly  con- 
firmed by  the  depositions. 

It  seems  by  the  evidence  that  there  was  an  understand- 
ing that  complainant  might  pay  for  the  fourth  of  the 
warrant  in  prairie  breaking,  at  some  convenient  time  to 
complainant.  Defendant  said  he  "  was  not  particular 
when — most  any  time  would  do."  But  when  Mclntire 
offered  to  do  the  breaking,  defendant  did  not  wish  to  have 
it  done  then,  because  it  was  too  late  in  the  season,  and 
not  on  the  ground  that  he  had  not  sold  him  one-fourth  of 
the  warrant.  When  the  tender  was  made,  Skinner  did 
not  deny  the  contract  or  the  trust,  but  when  asked  if  he 
would  take  the  money,  merely  replied,  "  Not  now."  At 
another  time  Skinner  remarked  that  he  would  not  make  a 
deed  to  Mclntire  till  he  took  back  certain  offensive  words. 
In  this  he  virtually  recognized  the  trust  and  his  contract 
to  deed,  but  assumed  the  right  of  exacting  an  apology  as 
an  additional  condition  upon  which  the  deed  should  be 
given.  These  circumstances  in  connection  with  the  direct 
and  positive  evidence  adduced  in  support  of  the  petition, 
are  sufficient  to  overcome  all  conflicting  evidence  and 
make  out  a  strong  case  for  complainant. 

The  contract,  as  originally  made  and  subsequently  re- 
cognized by  defendant,  clearly  created  a  trust ;  but  as  the 
contract  was  oral,  it  is  claimed  that  it  comes  within  the 
statute  of  frauds.  If  the  trust  rested  only  on  a  naked  declar- 
ation, and  if  disconnected  with  the  purchase  of  one-fourth 
of  the  land  warrant,  and  in  relation  to  public  land  on  which 
complainant  had  no  valid  claims,  this  objection  would  be 
good.     The  peculiar  circumstances  and  strong  equities  of 
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this  case  removes  it  from  the  statute  of  frauds.  Complain- 
ant proves  that  he  had  a  valid  claim  and  improvements  on 
the  land  in  question,  comprising  one-fourth  of  the  land 
entered  with  the  warrant.  He  proves  that  he  pur- 
chased one-fourth  of  the  warrant  before  the  land  was 
entered.  The  fact  that  defendant  agreed  to  take  his  pay 
in  breaking,  and  at  a  subsequent  period,  did  not  invalidate 
the  purchase.  The  case  then  is  this  :  In  consideration  of 
com23lainant's  claim  on  one-fourth  of  the  land,  and  in  con- 
sideration of  his  having  purchased  one-fourth  of  the  war- 
rant, at  the  price  stipulated,  defendant  undertook  the  trust, 
and  entered  the  land  in  his  own  name  for  their  joint  benefit. 

The  land  upon  which  this  warrant  was  laid  was  claimed 
jointly  by  the  parties,  but  this  claim  was  encumbered  by 
the  legal  title  of  the  United  States.  It  was  agreed  that  one 
of  the  joint  claimants  should  remove  the  incumbrance  and 
perfect  the  title  for  their  joint  benefit,  and  share  in  propor- 
tion the  expense.  So  in  Lee  v.  Fox,  6  Dana,  176,  one  of 
several  joint  tenants  bought  an  incumbrance  on  the  joint 
possession,  and  it  was  held  that  the  purchase  might  inure 
to  the  equal  benefit  of  his  co-tenants,  upon  condition  of 
paying  their  due  proportion  of  the  actual  cost.  How  much 
stronger  is  the  case  at  bar  ?  Complainant  had  already  made 
provision  for  his  proportion  of  the  actual  cost. 

In  Pierce  v.  Pierce^  7  B.  Monroe,  433,  it  was  held  that 
if  a  conveyance  be  made  to  A,  and  B  proves  that  he  paid 
a  part  of  the  price  for  his  own  use,  a  trust  results  in  favor 
of  B,  though  not  named  in  the  deed.  In  this  case,  com- 
plainant's claim  and  improvements  on  the  land,  and  his 
purchase  of  one-fourth  of  the  warrant,  render  the  statute 
of  frauds  inapplicable.  Besides,  equity  will  enforce  a  parole 
trust,  though  the  statute  of  frauds  be  relied  on.  1  McCord, 
C.  R.,  119.  It  is  objected  that  the  depositions  in  this  case 
should  have  been  rejected,  because  they  only  establish  an 
oral  trust  by  oral  proof.  A  trust  need  not  be  created  by 
writing  when  it  can  be  proved  by  writing.  But  it  need  not 
even  be  proved  by  writing  if  a  voluntary  acknowledgment 
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can  be  proved.  Here  an  acknowledgment  was  proved, 
and  that  dispenses  with  written  proof.  Besides,  this 
is  a  case  of  resulting  trust,  and  such  a  trust  may  be 
established  by  parole  proof.  Botts/ord  v.  Burr,  2  John. 
Ch.,  409;  3  Mason,  347;  3  Litt.,  399.  We  say  this  is 
a  resulting  trust,  because  complainant  had  a  recognized 
claim  on  the  land,  and  an  acknowledged  interest  by 
purchase  in  the  warrant  by  which  the  title  was  perfected  ; 
and  having  those  rights  to  the  claim  and  warrant  before 
purchase,  a  trust  must  equitably  result  from  them.  These 
rights,  to  claim  and  warrant,  are  the  whole  foundation  of 
the  trust,  and  as  completely  remove  the  case  from  the 
statute  of  frauds  as  a  payment  of  the  purchase  money 
could  have  done.  The  trust  resulting  from  those  rights 
having  been  clearly  proved  by  facts  and  distinct  acknow- 
ledgment, we  cannot  consider  the  statute  of  frauds  as 
applicable  to  the  case. 

We  therefore  conclude  that  complainant's  equity  in  one- 
fourth  of  the  quarter  section  is  fully  established,  and  that 
he  is  entitled  to  a  deed  on  payment  of  one-fourth  of  the 
price  stipulated  for  the  warrant,  with  interest  up  to  the 
date  of  tender.  Decree  reversed. 

Wright  and  Knapp,  and  Caldwell j  for  complainant. 

H.  G,  Henderskottj  for  defendant. 


DAVIS  V.  MOFFITT. 

fhis  coart  will  not  reverse  upon  questions  of  fact,  unless  the  testimony  of 
record  clearly  shows  error. 

All  legal  presumptions  will  favor  the  decision  below. 

Where  a  plea  in  abatement  put  in  issue  plaiutiflTs  right  to  the  office  oi  super- 
visor, it  was  incumbent  upon  him  to  show  that  he  held  the  office  by  right. 

Appeal  from  Cedar  District  Court. 
Opinion  by  Kinney,  J.     Suit  before  a  justice,  brought 
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for  refusing  to  work  on  the  road.  Plea  in  abatement;  trial 
had,  and  judgment  for  plaintiff.  Appeal  to  the  district 
court.  Jury  waived,  and  the  question  of  fact  as  well  as 
law,  whether  Davis  was  supervisor,  submitted  to  the  court, 
and  judgment  for  defendant  upon  his  plea  in  abatement. 
The  testimony,  by  agreement,  is  sent  up  to  this  court. 
From  that  testimony  we  cannot  see  that  the  court  erred. 
Acting  as  a  jury,  unless  that  testimony  was  clearly  insuflfi- 
cient  to  authorize  the  decision,  the  court  would  not  reverse. 
All  legal  presumptions  are  in  favor  of  the  decision.  The 
judgment  will  not  be  disturbed  unless  the  error  is  pal- 
pable. There  is  no  particular  ruling  of  the  court  upon 
any  question  of  law  by  which  the  error,  if  any,  is  made 
manifest ;  no  bill  of  exception. 

The  testimony  shows  that  Davis  was  supervisor  de 
facto^  and  one  witness  swears  that  the  township  clerk  in- 
formed him  that  he  had  been  sworn  into  oflSce.  The  clerk 
testified  that  Davis  was  not  qualified;  other  witnesses 
testify  that  the  people  did  not  work  the  road  under  him, 
because  they  thought  he  bad  not  taken  the  oath  of  office. 
It  seems  that  there  was  no  recognition  of  him  as  an 
officer  by  those  whose  duty  it  was  to  perform  labor 
upon  the  highway,  and  as  tne  plea  in  abatement  put 
directly  in  issue  his  right  to  the  office,  it  was  incumbent 
upon  him  to  prove  that  he  was  an  officer  de  jure  as  well 
as  d£  facto.  It  does  not  appear  from  the  testimony  that 
he  did  this,  and  the  court,  so  far  as  we  can  judge,  decided 
correctly  in  rendering  judgment  against  him. 

Judgment  affirmed. 

Wm,  Penn  Clark  and  S.  Whicker,  for  appellant 

W,  H.  Tutkill  and  Wm»  Smyth,  for  appellee. 
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DAVIS  COUNTY  v.  HOKN. 

Where  easy  access  to  a  higher  court  is  afforded  by  appeal,  such  court  shoald, 
in  the  exercise  of  a  sound  discretion,  refuse  the  common  law  writ  of 
certiorari. 

A  party  in  no  way  affected  by  the  proceeding  and  a  stranger  to  the  record, 
not  entitled  to  an  appeal,  nor  to  a  writ  of  certiorari. 

Error  to  Davis  District  Court. 

Opinion  hy  Greene,  J.  In  July,  1849,  the  commission- 
ers of  Davis  county  allowed  the  school-fund  commissioner 
a  sum  stated,  for  his  services,  to  be  paid  out  of  the  school 
fund.  To  correct  this  proceeding,  Hosea  B.  Horn,  a  third 
party  in  no  way  connected  with  the  proceeding,  sued  out  a 
writ  of  certiorari^  and  had  the  case  certified  to  the  district 
court,  where  the  decision,  so  far  as  it  affected  the  school 
fund,  was  reversed.  The  question  is  raised :  Was  the  writ 
of  certiorari  authorized  ? 

We  agree  with  the  court  below,  that  the  district  courts 
may  at  common  law  issue  writs  of  certiorari  to  have  the 
proceedings  of  inferior  tribunals  certified  before  them,  in 
order  to  revise  and  correct  those  proceedings  when  found 
illegal.  But  this  writ  should  not  be  issued  when  the  right 
of  appeal  exists,  unless  there  has  been  a  usurpation  of 
power  in  the  denial  of  that  right.  Comstock  v.  Porter^ 
5  Wend.,  98;  Wood  v.  Randall,  5  Hill,  264.  Our  dis- 
trict courts  have  jurisdiction  in  all  civil  and  crinimal 
matters  arising  in  their  respective  districts,  in  such  manner 
as  shall  be  prescribed  by  law.  Const.,  Art.  564.  They  are 
invested  with  all  the  attributes  of  common  law  tribunals,  to 
the  same  extent  as  the  King's  Bench,  Common  Pleas,  and 
Exchequer  Courts  of  Westminster;  but  the  manner  of  exer- 
cising this  jurisdiction  may  be  modified  by  statute.  Where 
easy  access  to  a  higher  tribunal  is  afforded  by  appeal,  a 
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court  should,  in  the  exercise  of  a  sound  discretion,  refuse 
the  common  law  writ  of  certiorari. 

But  in  the  present  case,  Horn  not  having  been  a  party 
to  the  record  before  the  commissioners'  court,  he  was  not 
entitled  to  an  appeal,  nor  does  it  follow  that  he  was 
entitled  the  writ  of  certiorari.  He  was  a  stranger  to  the 
record,  and  appears  to  have  been  in  no  way  affected  by 
the  proceedings.  He  appears  to  have  had  no  agency  over 
a  connection  with  the  school  fund.  By  what  legal 
authority,  then,  could  he  come  in  and  object  to  the  pro- 
ceedings before  the  commissioners,  in  relation  to  that 
fund?  The  superintendent  of  public  instruction  might, 
perhaps,  have  applied  for  this  writ  with  some  show  of 
authority,  and  could,  with  propriety,  object  to  the  illegal 
appropriation  of  the  school  fund ;  but  clearly  a  person  in 
no  way  affected  by,  or  connected  with  the  transaction, 
could  not. 

Judgment  reversed. 

A.  Hall  and  D»  P.  Paltner,  for  plaintiff  in  error. 


LEWIS  V.  MILLER. 

▲a  appeal  from  the  district  to  the  supreme  court  is  taken  by  serviee  of  a 
notice  in  writing,  on  the  adverse  party  and  the  clerk.  This  innat  be  donfl^ 
onder  the  Code,  within  one  year  from  the  date  of  judgment. 

From  Lee  District  Court. 

Opinion  hy  Kinney,  J.  Motion  made  in  this  case  to 
dismiss  the  appeal  on  the  ground  that  it  was  not  taken 
within  a  year,  as  notice  was  not  served  on  appellee  within 
that  time.    The  Code,  §  1973,  requires  appeals  to  be  taken 
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within  one  year  from  the  time  the  judgment  is  rendered, 
and  §  1974  provides  for  the  manner  of  taking  appeals. 
This  is  "by  service  of  a  notice  in  writing  on  the  adverse 
party,  his  agent  or  attorney,  and  also  on  the  clerk  of  the 
com-t  in  which  the  proceedings  were  had,"  &c.  It  appears 
from  the  record  that  the  notice  upon  the  clerk  was  in 
time,  and  the  transcript  was  duly  filed  in  this  court,  but 
as  the  appeal  can  only  be  taken  by  service  upon  the 
adverse  party  and  clerk,  and  as  service  upon  the  party  is 
just  as  essential  as  upon  the  clerk,  it  follows  that  unless 
the  statute  in  this  particular  has  been  complied  with,  the 
appeal  is  not  properly  in  this  court,  and  should  be  dis- 
missed. The  object  of  the  notice  upon  the  clerk  is  to 
authorize  him  to  make  the  transcript,  and  this  notice  is 
substituted  for,  and  performs  the  office  of,  the  writ  of  error 
under  the  former  practice.  But  the  opposite  party  can 
only  be  made  appellant  by  the  service  of  notice  upon  him. 
It  is  as  necessary  in  order  to  make  him  a  party  in  this 
court  as  the  original  notice  or  writ  in  the  court  below. 

Motion  granted. 

L,  E,  Reeves,  for  the  motion. 

«/.  C.  Hall,  agaiudi. 
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JOHNSON  ».  TRIGGS. 

It  it  essential  to  the  validity  of  a  tender  of  money,  that  he  who  makes  the 

tender  should  have  the  money  in  court.     The  necessity  for  this  rule  is  not 

obviated  by  the  Code.    Kinney,  J.,  contra. 
If  a  tender  was  not  claimed  on  the  trial  before  a  justice,  it  should  not  be 

entertained  on  appeal  in  the  district  court. 
A  tender  of  the  amount  due  does  not  satisfy  the  demand,  but  if  kept  good, 

it  stops  interest  and  saves  cost. 
A  tender  admits  the  plaintiff's  cause  of  action  to  the  amount  of  the  sum 

tendered. 

Appeal  from  Keokuk  District  Court. 

Opinion  ly  Greene,  J.  This  suit  was  commenced  by 
J.  C.  Johnson,  before  a  justice  of  the  peace,  on  an  account 
against  J.  Triggs.  Plaintiff  recovered  judgment  for  $1 1  20. 
Defendant  appealed  to  district  court,  where  judgment  was 
rendered  against  the  plaintiff  for  costs  amounting  to  over 
one  hundred  dollars. 

It  appears  that  a  jury  was  waived,  and  that  the  court 
found  the  facts  to  be  in  substance  as  follows  :  That  plaintiff 
let  the  defendant  have  twelve  hundred  shingles,  worth  at 
the  time  $4  20 ;  that  before  suit  was  commenced  defendant 
tendered  to  the  plaintiff  $4  25,  in  silver,  to  pay  for  the 
shingles,  but  he  refused  to  take  the  money,  and  that  at  no 
time  before  suit  did  plaintiff  give  notice  of  his  intention 
or  readiness  to  accept  the  tender  ;  that  the  defendant  did 
not  offer  to  pay  the  money  before  the  justice,  nor  in  the 
district  court,  and  did  not  in  any  way  claim  or  pretend  to 
have  the  money  ready  for  plaintiff.  Upon  these  facts  the 
court  finds  for  the  defendant,  and  it  is  ordered  that  the 
plaintiff  pay  the  costs  herein,  and  the  court  holds  that  it 
is  not  necessary,  in  order  to  keep  the  tender  good,  that 
the  same  should  have  been  brought  before  the  justice,  or 
in  this  court,  unless  there  had  been  a  demand  by  plaintiff 
subsequent  to  the  tender  and  refusal. 

Vol.  iV.  8 
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To  this  decision  two  exceptions  are  made : 
] .  It  is  urged  that  if  defendant  intended  to  rely  upon 
his  tender,  he  should  have  produced  the  money  before  the 
justice  and  in  the  district  court.  A  majority  of  the  court 
entertain  the  opinion  that  the  Code,  §  966,  makes  no  change 
upon  the  prevailing  rule  in  this  particular.  It  only  pro- 
vides that  the  party  may  retain  in  his  possession  the  money 
or  property  tendered,  but  if  the  other  party  afterwards 
gives  notice  of  his  willingness  to  accept,  the  tender  will 
be  of  no  effect,  if  not  delivered  to  him  within  a  reasonable 
time.  But  the  Code  in  no  way  removes  the  necessity  of 
a  tender,  or  an  offer  to  tender  the  money  in  court,  in  order 
to  keep  the  tender  good.  Here  was  an  unconditional 
indebtedness;  the  defendant  acknowledged  that  he  owed 
the  plaintiff  $4  25  for  shingles,  but  plaintiff  claimed  more 
than  that  sum  ;  if  then  the  defendant  wished  to  rely  upon 
his  tender,  he  should  have  had  the  necessary  amount 
ready,  not  only  before  the  justice,  but  also  in  the  district 
court.  So  far  from  doing  this,  it  appears  of  record  that 
the  question  of  tender  was  not  even  raised  before  the 
justice.  As  the  tender  was  not  urged  before  the  justice, 
it  could  hardly  be  deemed  in  order,  or  according  to  the 
fepirit  of  the  Code,  to  admit  such  new  defense  on  appeal  in 
the  district  court.     Code,  §  2344. 

Besides,  the  amount  claimed  to  have  been  tendered 
appears  to  have  been  inadequate  to  the  amount  found  to 
be  due  the  plaintiff  by  the  judgment  of  the  justice.  The 
plaintiff  claimed  $15.  The  justice  found  $11  20  to  be 
his  due,  while  the  district  court  estimated  the  amount  at 
$4  20.  At  common  law  a  tender  is  not  allowed  when  the 
claim  is  unliquidated,  and  so  uncertain  that  the  amount 
IE  to  be  determined  by  the  discretion  of  a  jury.  A  tender 
may  be  made  in  all  cases  when  the  demand  is  certain 
or  capable  of  being  made  certain  by  mere  computation. 
Green  v.  Shurtliff,  19  Vt.,  592  ;  Day  v.  Laferty,  4  Pike, 
450  ;  The  People  v.  Steinbury,  1  Denio,  635.  Of  course, 
if  the  defendant  had  tendered  as  much  as  the  plaintiff 
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claimed  to  be  his  due,  it  was  sufficient.  But  still,  the 
party  having  made  the  tender,  it  should  have  been  urged 
specially  in  the  action  before  the  justice  of  the  peace, 
if  he  intended  to  rely  upon  it.  Griffin  v.  Tyson,  17 
Verm.,  35. 

The  necessity  of  having  the  money  in  court,  in  order 
to  make  a  plea  available,  is  quite  uniformly  conceded. 
Sheriden  v.  Smith,  2  Hill,  538  ;  Earle  v.  Earle,  1  Harr.  ; 
Wing  V.  Hurlhurt,  15  Verm.,  607;  Booth  v.  Comeggs, 
Minor,  201  ;  De  Wolf\.  Long,  2  Gilman,  679;  Jasboe  v. 
McAtee,  7  B.  Mon.,  279 ;  Brown  v.  Fiirgison,  2  Denio, 
196.  The  reason  why  the  money  should  be  in  the  court 
is  obvious.  A  tender  of  the  amount  due  does  not  satisfy 
the  demand.  It  only  stops  interest,  and  if  kept  good  saves 
cost.  After  the  tender  is  made,  the  money  justly  belongs 
to  the  creditor,  and  should  be,  therefore,  at  all  times 
accessible  to  him.  In  Sands  v.  Lyon,  18  Conn.,  18,  it  is 
decided  that  in  order  to  make  a  legal  tender  of  a  debt,  it 
is  necessary,  as  a  general  rule,  that  the  money  be  actually 
produced  and  placed  within  the  power  of  the  creditor  to 
receive  it.  There  is  nothing  in  the  Code  of  Iowa  which 
removes  the  reason  for  this  rule.  There  is  nothing  ex- 
pressed, and  clearly  nothing  should  be  presumed  against 
the  prevailing  doctrine.  Especially  as  tenders  are  stricti 
iuris,  and  nothing  should  be  presumed  in  their  favor. 
Shotrcellv.  Dennman,  Coxe,  174. 

2.  Upon  the  facts  as  found  and  stated  by  the  court  below, 
it  is  claimed  that  judgment  should  have  been  rendered  for 
the  plaintiff.  This  point  in  the  case  is  even  more  flagrant 
than  the  first.  It  is  singular  that  the  court  could  find  an 
amount  due  the  plaintiff,  and  still  render  judgment  against 
him.  If  the  view  entertained  by  the  court  in  relation  to 
the  tender  was  correct,  it  could  only  clear  the  defendant 
from  costs.  It  could  not  operate  as  payment  and  satis- 
faction. The  very  fact  that  defendant  made  a  tender  to 
plaintiff  showed  an  indebtedness  of  at  least  that  amount 
In  WoodY.  Perry,  1   Barb.,  114,  it  is  held  that  when  a 
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tender  is  made  and  relied  upon,  the  plaintiff  will  be  en- 
titled to  recover  that  amount  without  proof  on  his  part. 
Slack  V.  Price,  1  Bibb,  272 ;  Eddy  v.  O'Hara,  14  Wend., 
221 ;  Baily  v.  Bucher,  6  Watts.,  74 ;  Sheridine  v.  Gaul, 
2  Dall.,  190.  Aside  from  the  authorities,  the  proposition 
would  seem  self-evident,  that  a  tender  admits  the  plain- 
tiff's cause  of  action  to  the  amount  of  the  sum  or  thing 
tendered. 

Judgment  reversed. 

Dissenting  opinion  ^  Kinney,  J.  This  cause  was  sub- 
mitted to  the  court  below,  who  found  from  the  testimony 
the  following  facts,  which,  at  the  request  of  the  plaintiff, 
were  reduced  by  the  court  to  writing : 

"1.  It  is  found  that  plaintiff  did  let  defendant  have 
twelve  hundred  shingles,  as  charged  in  his  account ;  and 
that  said  shingles  were  worth  |3  50  per  thousand  at  the 
time  he  obtained  them  ;  and  that  at  such  price  said  shingles 
were  worth  in  the  whole  $4  20. 

"2.  It  is  found  that  before  the  commencement  of  this 
suit  before  the  justice,  the  said  defendant  tendered  to  the 
said  plaintiff  $4  25  in  silver,  to  pay  for  the  shingles  so  got 
by  the  defendant ;  that  plaintiff  refused  to  take  the  same , 
and  that  the  plaintiff  did  not,  before  the  commencement  of 
this  suit  before  the  justice,  give  the  defendant  notice  of  his 
intention  or  readiness  to  accept  the  said  tender. 

"  3.  The  court  also  find  that  on  the  trial  before  the 
justice,  the  said  defendant  did  not  bring  his  said  tender 
before  said  justice,  and  did  not  then  have  the  same  ready, 
and  before  the  court  for  the  plaintiff,  or  any  part  thereof; 
and  also  on  this  trial,  here  now  before  the  court,  no  money 
is  produced  in  court,  and  no  offer  to  pay  or  produce  the 
said  tender,  or  any  part  thereof,  is  made ;  and  that  since 
the  time  of  said  tender  of  said  |4  25,  so  made  before  the 
commencement  of  the  suit  by  the  justice,  the  said  defendant 
has  not  produced  the  same,  either  at  the  trial  before  the 
justice  or  in  this  court." 
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Upon  these  facts  the  court  found  for  the  defendant  and 
ordered  the  plaintiff  to  pay  the  costs,  and  held  that  it  was 
not  necessary  to  keep  the  tender  good  that  the  same  should 
have  been  brought  before  the  justice,  or  in  the  court,  unless 
there  had  been  a  demand  by  plaintiff  subsequent  to  the 
tender,  and  a  refusal  by  defendant,  and  that  the  commence- 
ment of  the  suit  is  not  such  demand.  To  this  the  plaintiff 
excepted,  and  claimed  that  the  judgment  of  the  court  upon 
the  facts  found  should  have  been  for  the  plaintiff. 

I  cannot  agree  with  a  majority  of  the  court  in  reversing 
this  judgment.  The  judgment  is  to  my  mind  in  strict 
conformity  with  the  provisions  of  the  Code.  As  the  rule 
formerly  stood,  it  was  necessary,  in  order  to  keep  the  tender 
good,  that  the  money  should  be  depqsited  in  court  as  soon 
as  it  could  be  done.  This  practice  was  inconvenient,  and 
could  not  always  obtain  where  the  tender  was  first  made. 
For  instance,  when  the  man  making  the  tender  became  the 
defendant,  he  could  not,  before  suit  brought,  bring  the 
money  into  court,  for  there  was  not  as  yet  any  litigation 
between  the  parties.  The  plaintiff  might  sue  in  the  district 
court,  or  before  a  justice  of  the  peace,  each  possessing  con- 
current jurisdiction  up  to  one  hundred  dollars.  Hence,  the 
money  had  to  be  deposited  with  some  third  person,  which 
occasioned  great  trouble,  and  at  times  this  was  extremely 
difficult  to  do.  And  when  it  became  necessary  to  bring 
the  money  into  court,  it  frequently  became  burthensome  to 
the  clerk,  and  after  guarding  it  from  term  to  term,  the  suit 
would  probably  terminate  in  such  a  manner  as  made  it 
necessary  to  give  the  money  back  to  the  man  who  tendered 
it.  And  personal  property,  which  never  could  be  brought 
into  court,  had  to  be  deposited  with  some  person,  and,  as 
was  the  case  with  live  stock,  be  kept  at  great  expense, 
waiting  the  uncertain  result  of  some  severely  litigated  and 
long  protracted  lawsuit. 

Here  then  was  a  mischief  which  demanded  a  remedy. 
This  law  of  tender  was  one  of  those  excrescences  which  our 
able  commissioners  very  wisely  concluded  to  lop.  off,  as  a 
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worthless  appendage,  and  entirely  unnecessary  to  the 
administration  of  justice.  We  want  only  such  laws  as  will 
promote  and  secure,  not  hinder  and  prevent  justice.  This 
sentiment  seemed  to  actuate  the  commissioners  in  preparing 
and  the  legislature  in  passing  our  present  Code.  It  is  well 
known  that  under  our  old  system,  a  party  with  an  honest 
case  would  frequently  be  turned  out  of  court  with  a  large 
bill  of  costs,  because  some  technicality  in  pleading,  made 
essential  by  Mr  Chitty,  but  having  no  possible  connection 
with  the  merits  of  his  case,  had  not  been  adopted  by  his 
attorney.  The  law  on  the  subject  of  tender,  as  it  existed  at 
common  law,  demanded  reform,  and  it  was  quite  as  neces- 
sary as  in  the  law  relative  to  pleadings.  Hence  chapter  59 
of  the  Code  was  passed.  Section  966  provides  :  "  When  a 
tender  of  money  or  property  is  not  accepted  by  the  party 
to  whom  it  is  made,  the  party  making  it,  may,  if  he  sees  fit, 
retain  in  his  own  possession  the  money  or  property  tendered; 
but  if  afterwards  the  party  to  whom  the  tender  was  made 
see  proper  to  accept  it,  and  give  notice  thereof  to  the  other 
party,  and  the  subject  of  tender  be  not  delivered  to  him 
within  a  reasonable  time,  the  tender  shall  be  of  no  effect.*' 
This  language  is  plain,  and,  it  seems  to  me,  cannot  be  mis- 
understood. In  express  terms,  it  gives  the  party  making 
the  tender  a  right  to  retain  it  in  his  own  possession.  If  the 
party  to  whom  it  is  made  is  willing  to  accept,  all  he  has  to 
do  is  to  give  the  other  party  notice  of  that  fact.  If  then 
the  money  or  property  tendered  is  not  forthcoming,  the 
tender  is  of  no  avail.  This  is  a  sensible  doctrine.  The 
tender  is  just  as  good  in  the  possession  of  the  person 
making  it  as  any  where  else,  providing  it  is  produced 
when  required :  and,  unless  required,  the  person  to  whom 
made  waives  all  right  to  it. 

But  it  is  contended  by  a  majority  of  the  court  that  the 
commencement  of  the  suit  was  the  notice  spoken  of  and 
intended  by  the  Code.  Such  cannot,  in  my  opinion,  be  the 
case.  If  the  legislature  had  intended  that  such  a  notice 
should  have  been  given,  they  would  have  said  that  such 
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tender  should  be  good  until  the  party  was  notified  by  suit 
to  produce  the  same.  The  object  of  all  good  legislation  is 
to  suppress  rather  than  encourage  litigation.  But,  if  the 
construction  contendedfor  prevails,  then  a  lawsuit  is  encour- 
aged, costs  made,  bad  feeling  between  neighbors  engen- 
dered, without  any  necessity  ;  for  it  will  not  be  pretended 
but  that  a  notice  without  suit  would  have  been  sufiicient. 
Courts  should  not  force  parties  into  a  lawsuit ;  should  not 
so  construe  a  law  as  to  make  a  suit  necessary ;  when  by  a 
reasonable  construction  such  suit  could  be  prevented.  The 
whole  law  of  tender  is  to  prevent  litigation  and  costs.  It 
proceeds  upon  this  basis ;  but  if  costs  must  be  made,  let 
them  fall  upon  the  party  who  would  not  accept  the  amount 
tendered,  providing  it  is  all  he  proves  himself  entitled  to. 
It  cannot  reasonably  be  contended  that  the  suit  in  this  casA 
was  a  notice  to  the  opposite  party  to  accept  the  tender.  And 
first,  if  he  was  willing  to  accept,  why  sue  at  all  ?  Had  he 
not  expected  that  he  could  recover  more  than  the  amount 
tendered,  I  can  hardly  think  he  would  have  instituted  his 
suit.  But  be  this  as  it  may,  it  was  no  notice  to  accept, 
because  he  sues  for  $15  00;  and,  instead  of  advising 
the  other  party  that  he  would  accept  the  $4  25  tendered,  it 
seems  to  me  that  it  was  notice  to  him  that  he  would  not 
accept  it,  and  that  nothing  less  than  $15  00  would  be 
received.  Hence,  in  no  possible  way  can  this  suit  be  con- 
strued into  notice  to  accept.  The  Code  is  :  "  But  if  after- 
wards the  party  to  whom  the  tender  was  made  see  proper 
to  accept  it,  and  give  notice  thereof  to  the  other  ^oarty^^ 
&c.  Is  there  any  thing  in  the  bringing  of  this  suit  for 
$15  00  which  proves  that  the  party  saw  proper  to  accept 
the  tender  ?  Does  it  not  prove  the  reverse ;  that  he  would 
not  accept  ?  When  the  defendant  was  notified  by  the  officer 
that  he  was  sued,  and  that  the  plaintiff  claimed  $1 5  00  from 
him  as  justly  his  due,  was  there  any  thing  in  that  which 
would  give  the  defendant  to  understand  that  the  plaintiff 
would  accept  the  $4  25  which  he  had  tendered  ?  In  other 
words,  was  this  a  notice  to  accept  the  tender  ?   I  think  not- 
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and  yet  when  this  case  was  decided  it  was  put  upon  this 
ground.  In  my  opinion,  the  judgment  of  the  district  court 
should  be  aflSrmed. 


Geo,  G,  Wright^  for  appellant. 
Slagle  and  Acheson,  for  appellee. 


WINCHESTER  r.  AYRES. 

Where  the  record  shows  that  any  other  person  than  the  judge  dejurt  decided 
the  cause  in  the  district  court,  the  judgment  should  be  reversed. 

Section  1797  of  the  Code  unconstitutional  so  far  as  it  authorizes  any  person 
— not  in  reality  a  district  judge — to  act  in  that  capacity  with  all  the  powers 
of  the  court. 

Appeal  from  Polk  District  Court. 

Opinion  hy  Kinney,  J.  The  record  in  this  case  dis- 
closes the  fact  that  Joseph  E.  Jewett,  Esq.,  was  selected 
by  the  parties  to  try  the  cause.  That  he  acted  as  judge, 
and  as.  such,  signed  the  bill  of  exceptions. 

It  has  been  repeatedly  decided  by  this  court  that  parties 
could  not  substitute  a  person  in  the  place  of  the  regularly 
elected  and  qualified  judge  of  the  district.  It  matters  not 
that  it  is  by  consent,  and  that  no  objection  is  made  in  this 
court.  We  can  recognize  no  one  as  judicial  officer  except 
such  as  are  so  by  law ;  no  transcript  purporting  to  emanate 
from  the  district  court  is  received,  unless  it  appears  that 
the  judge  was  presiding,  and  no  judgment  is  valid  except 
it  be  rendered  by  the  court.  But  it  is  said  that  §  1797 
of  the  Code  authorizes  the  parties  by  the  consent  of  the 
court  to  select  any  person  to  act  as  judge  for  the  trial 
of  a  particular  case.     True  the  Code  so  provides.     But 
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the  section  is  clearly  unconstitutional.  The  constitution 
points  out  the  manner  in  which  district  judges  shall  be 
elected  and  qualified.  The  legislature  has  no  power  to 
authorize  a  district  judge  to  place  his  judicial  robe  upon 
the  shoulders  of  any  man.  If  he  can  do  it  in  a  particular 
case,  he  can  do  it  in  each  particular  case  by  consent  of 
parties ;  fold  his  arms,  and  smile  complacently  upon  his 
self-constituted  court 

The  legislature  may  have  intended  this  substitution  for 
the  convenience  of  parties,  in  case  the  judge  was  inter- 
ested, or  had  been  of  counsel,  presuming  that  the  court 
would  not  permit  the  record  to  exhibit  any  change.  The 
record  of  the  court  being  absolute  verity,  unimpeachable, 
if  it  appeared  that  the  judge  presided  in  the  trial  of  the 
cause,  although  in  point  of  fact,  the  bench  was  occu])ied 
by  a  stranger,  yet  that  could  not  be  shown  aliunde,  and 
the  judgment  would  be  valid. 

But  when  the  substitution  appears  of  record,  the  trial 
is  void,  the  judgment  mere  waste  paper,  and  all  proceed- 
ings under  it  a  nullity. 

Judgment  reversed. 


'to* 


C.  Bates,  for  appellant. 

Casady  and  Tidricky  for  appellee. 
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NIGHTINGALE  v.  BARNEY. 

Where  it  appeared  that  a  note  belonged  to  a  voluntary  association  of  indi- 
viduals not  incorporated,  and  that  the  plaintiff  had  no  interest  therein, 
the  court  should  find  for  defendant. 

A  mere  moral  obligation  is  not  a  sufficient  consideration  to  support  a  not© 
between  the  parties  to  such  obligation. 

Appeal  from  Dubuque  District  Court. 

Opinion  hy  Greene,  J.  An  action  of  assumpsit,  com- 
menced in  the  name  of  William  J.  Barney,  against  George 
L.  Nightingale,  on  a  promissory  note.  It  appeared  in 
evidence  that  the  note  was  given  to  W.  W.  Corriell  with- 
out consideration,  but  was  given  to  him  as  an  officer  of 
Dubuque  Lodge,  No.  3,  and  for  the  benefit  of  said  masonic 
lodge,  for  initiation  fees.  The  note  was  indorsed  to  the 
plaintiff  without  consideration,  and  was  sued  for  the 
exclusive  benefit  of  said  Dubuque  Lodge. 

Defendant  moved  the  court  to  instruct  the  jury  that  if 
the  note  belonged  to  a  voluntary  association  of  individuals, 
not  incorporated,  and  not  to  the  plaintifi",  they  must  find  for 
the  defendant.  This  and  other  instructions  of  like  import 
were  refused,  and  among  other  things  the  court  instructed 
the  jury,  "  that  although  a  voluntary  association  is  un- 
known to  the  law,  and  cannot  bring  suit  in  its  own  name, 
it  does  not  foUow  that  if  a  person  is  really  indebted  to 
such  an  association,  and  has  given  a  note  to  an  individual 
for  the  benefit  of  such  association,  that  an  action  may  not 
be  brought  upon  the  note.  That  a  mere  moral  obligation 
to  pay  money  is  a  good  consideration  for  a  note.  A  promise 
to  pay  money  for  another,  creates  a  moral  obligation,  as 
also  does  the  receipt  of  money  belonging  to  a  voluntary 
association."  In  the  instructions  thus  refused  and  given 
by  the  court  below,  it  is  claimed  there  is  error. 

None  but  a  natural  or  artificial  person  can  become  a- 
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party  to  a  suit.  An  unincorporated  association,  such  as  a 
masonic  lodge,  cannot  be  recognized  as  a  person  or  party 
at  law,  and  hence  cannot  sue  or  be  sued.  And,  under  the 
Code,  §  26,  p.  13,  the  word  person  is  only  "extended  to 
bodies  politic  and  corporate."  Such  an  association,  then, 
not  being  a  person  in  law,  cannot  become  a  party  to  a 
contract  or  a  suit. 

In  the  present  case  it  is  conceded  that  no  consideration 
passed  from  Cornell  or  Barney  for  the  note,  that  neither  of 
them  was  a  party  to  the  contract,  and  that  the  unincor- 
porated Dubuque  Lodge,  No.  3,  is  alone  to  be  benefited  by 
the  recovery,  is  the  only  real  party  in  interest.  The  Code 
stipulates  that  "  civil  actions  must  be  prosecuted  in  the 
name  of  the  real  parties  in  interest."  §1676.  But  in  this 
case  the  real  party  in  interest  is  not  made  the  party  to 
the  suit,  and  could  not  be,  because  not  a  party  or  person 
recognized  by  law.  We  conclude,  then,  that  the  court 
erred  in  refusing  the  instructions  asked  for  defendant. 
We  also  think  that  the  court  erred  in  charging  the  jm-y, 
that  an  action  may  be  maintained  upon  a  note  given  for 
the  benefit  of  an  unincorporated  association.  A  contract 
or  a  note  cannot  be  made  without  two  parties ;  such  asso- 
ciation is  not  a  party  or  person  at  law,  and  therefore  a 
contract  made  by  one  party  with  such  association  cannot 
be  valid. 

Nor  can  we  approve  the  unqualified  language  of  the 
court  below  that,  "  a  moral  obligation  to  pay  money  is  a 
good  consideration  for  a  note."^  As  the  doctrine  now 
prevails,  something  more  than  a  mere  moral  obligation  is 
necessary  to  create  a  good  foundation  for  an  action  be- 
tween the  parties  thereto.  There  must  be  a  consideration 
esteemed  valuable  at  law,  before  an  express  promise  can 
create  or  revive  a  legal  liability.  In  Story  on  Promissory 
Notes,  §  185,  we  are  expressly  informed  that  "a  mere 
moral  obligation,  although  coupled  with  an  express  pro- 
mise, is  not  a  sufficient  consideration  to  support  a  note 
between  the  same  parties." 
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Besides,  from  the  record  before  us,  we  cannot  see  how 
even  a  moral  obligation  rested  on  Nightingale  to  pay  the 
note  to  Corriell  or  Barney.  There  is  nothing  intimated 
that  creates  such  an  obligation.  Nothing  to  show  that 
C.  or  B.  was  placed  under  obligation  to  pay  the  money 
due  from  N.  to  Dubuque  Lodge,  or  that  N.  was  in  any 
respect  benefited  by  the  action  of  C.  or  B.  Had  Corriell 
paid  the  initiation  fees  to  the  lodge  for  Nightingale, 
without  his  request ;  and  if  in  consideration  thereof, 
Nightingale  had  subsequently  given  his  promissory  note, 
a  very  different  case  would  have  been  presented.  There 
would  have  been  something  more  than  a  mere  moral 
obligation ;  there  would  have  been  a  valuable  consider- 
ation which  would  have  rendered  valid  Nightingale's 
express  promise  to  pay. 

Judgment  reversed. 

B,  M,  Samuels  J  for  appellant. 

P.  Smithy  for  appellee. 


MURRAY  V,  CATLETT  et  at. 

Where  a  mortgagor  had  sold  his  equity  of  redemption,  and  all  right  to  the 
property  subject  to  the  mortgage,  he  need  not  be  made  a  party  to  the  bill 
of  foreclosure. 

A.  mortgage  was  given  to  secure  notes  signed  by  M.  as  principal  and  H.  aa 
gecurity,  and  H.  having  paid  the  note  last  due,  took  an  assignment  of  the 
mortgage :  held,  that  the  payment  of  the  note  by  the  surety  did  not  dis- 
charge the  mortgage  lien,  and  tbat  H..  as  such  surety,  was  entitled  to  the 
benefit  of  that  security,  to  reimburse  him  for  the  payment  he  had  made. 

Appeal  from  Muscatine  District  Court. 
Opinion  hy  Greene,  J.     Proceedings  commenced  under 
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the  Code,  by  H.  Murray,  to  foreclose  a  mortgage  against 
defendants.  The  mortgage  was  executed  by  Malcolm 
Murray  to  secure  the  payment  of  notes  jointly  and  sever- 
ally made  by  said  M.  and  H.  Murray,  the  latter  having 
signed  only  as  security.  The  amount  last  due  was  paid 
by  Henry,  who  thereupon  took  an  assignment  of  the 
mortgage  and  note  in  consideration  of  the  payment,  and 
M.  Murray  conveyed  his  equity  of  redemption  to  defend- 
ants.    Defendants  demurred  to  the  petition  : 

1.  Because  M.  Murray  and  wife  were  not  made  parties. 

2.  Because  the  mortgage  was  given  to  secure  the  pay- 
ment of  joint  and  several  notes,  which  had  been  paid. 

The  demurrer  was  sustained ;  and  in  this  it  is  claimed 
that  the  court  below  erred. 

1.  "Were  M.  Murray  and  wife  necessary  parties  to  the 
petition?  It  appearing  that  they  had  conveyed  their 
equity  of  redemption  in  the  property,  and  having  sold 
subject  to  the  mortgage,  they  had  no  interest  in  the  event 
of  the  foreclosure  proceedings;  still,  defendants  could 
assume  that  upon  general  principles  the  mortgagor  should 
be  a  party  defendant.  But  this  we  think  depends  upon 
the  fact  of  his  being  interested  in  the  suit.  K  in  fact, 
and  upon  the  face  of  the  proceedings,  he  has  divested 
himself  of  all  interest  in  tlie  property  mortgaged,  there 
can  be  no  necessity  or  propriety  in  making  the  mortgagor 
a  party.  As  a  general  rule  all  persons  having  an  interest 
in  the  property,  so  far  as  to  be  affected  by  a  decree  in 
relation  to  it,  should  be  made  parties.  Story  Eq.  PI., 
176,  182.  We  cannot  consider  our  statute  as  innovating 
upon  this  general  principle.  True,  it  provides  that  suit 
may  be  commenced  against  mortgagor,  &c.,  but  this  can 
only  be  appiicall«i  to  cases  where  the  mortgagor  has  some 
rights  or  equities  in  the  premises.     Rev.  Stat.,  442. 

It  has  been  repeatedly  decided  that  a  mortgagor  need 
not  be  made  a  party  to  a  bill  of  foreclosure  where  he  had 
conveyed  his  equity  of  redemption.     1  Green,  N.  J.,  ch., 
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R.  104,  405;  5  Conn.,  531  ;  8  Black.,  165;  20  Ohio,  474; 
13  111.,  501 ;  1  Powell  on  Mort.,  405,  a,  note  2.  It  fol- 
lows therefore,  in  this  case,  that  it  was  not  necessary  to 
make  M.  Murray  a  party  defendant. 

2.  The  second  objection  to  the  petition  is  that  it  claims 
the  foreclosure  of  a  mortgage  executed  to  secure  the  pay- 
ment of  joint  and  several  notes  made  by  M.  Murray  and 
the  petitioner,  and  which  appear  to  have  been  paid. 

To  remove  this  objection,  the  petition  states  that  com- 
plainant signed  the  notes  as  security  for  M.  Murray ;  that 
as  such  security  he  paid  off  a  balance  of  four  or  five  hun- 
dred dollars  on  the  last  note,  and  thereupon  took  an 
assignment  of  the  note  and  mortgage.  But  it  is  assumed 
that  the  payment  of  the  note  by  the  surety  discharged 
the  lien  of  the  mortgage.  This  by  no  means  follows. 
The  surety  had  as  good  a  right  as  any  third  party  to  pur- 
chase and  take  an  assignment  of  the  mortgage,  and  to 
hold  the  land  subject  to  full  satisfaction  of  the  incum- 
brance. That  the  payment  of  the  note  by  the  surety  did 
not  discharge  the  mortgage  lien  is  shown  by  many  authori- 
ties. 2  Brock.,  160,  167  ;  12  Wheat.,  594 ;  2  Rand.,  514, 
530;  1  McCord,  107,  117;  1  Hill,  344,  351  ;  1  Edward, 
164;  1  Barr.,  517;  17  Conn.,  583;  1  Ala.,  23;  11  Ohio, 
444;  8  Mo.,  169;  4  John.,  ch.  123. 

In  cases  like  this,  courts  of  equity  have  gone  to  a 
liberal  extent  in  support  of  the  rights  and  claims  of 
sureties  against  their  principals,  in  all  cases  where  addi- 
tional pledges  have  been  given  for  the  debt.  K  the 
surety  pays  the  indebtedness,  it  is  reasonable  that  he 
should  have  the  full  benefit  of  all  the  additional  securities. 
This  principle  is  fully  recognized  in  1  Story's  Eq.,  322, 
477.  An  example  given  by  Judge  Story  is  appropriate  to 
the  case  at  bar.  "  If  at  the  time  when  the  bond  (or  note) 
of  the  principal  and  surety  is  given,  a  mortgage  also  is 
made  by  the  principal  to  the  creditor,  as  an  additional 
security  for  the  debt,  then,  if  the  surety  pays  the  debt,  he 
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will  be  entitled  to  have  an  assignment  of  that  mortgage, 
and  to  stand  in  the  place  of  the  mortgagee." 

So  in  England,  in  a  case  like  the  present,  where  there 
are  collateral  securities,  the  security  becomes  subrogated 
to  the  place  of  the  creditor,  and  he  may  enforce  pay- 
ment from  those  collaterals.  Copies  v.  Middleton,  1  T. 
R.,  229. 

As  a  protection  to  sureties,  the  doctrine  is  now  well 
settled,  that  although  the  security  or  lien  may  be  extin- 
guished at  law,  yet,  for  the  benefit  of  the  surety,  it  con- 
tinues equitably  in  force  when  he  has  paid  the  demand  of 
the  creditor. 

We  are,  therefore,  clear  in  the  opinion,  that  as  Murray 
signed  the  notes  as  surety,  and  paid  off  the  note  last  due, 
and  took  an  assignment  of  the  mortgage,  which  was  given 
as  a  collateral  security  for  the  payment  of  the  notes,  that 
the  payment  of  the  note  by  him  did  not  discharge  the 
mortgage ;  that  the  lien  on  the  property  is  in  full  force ; 
that  the  mortgage  may  be  foreclosed  by  H.  Murray  as 
assignee,  and  that  therefore  the  court  below  erred  in  sus- 
taining the  demurrer. 

Decree  reversed. 

Wm.  Penn  Clark,  for  appellant 

S,  Whicker  and  L.  B.  PattersoUy  for  appeUee. 
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SCOTT  V,  WAKD. 

A  note  given  on  a  claim  which  wonld  authorize  a  mechanics*  lien  traa 
indorsed  by  the  payee  in  blank :  held  that  if  the  indorsement  indicated 
the  belief  that  the  note  had  been  negotiated,  the  plaintiff  should  be  per- 
mitted to  prove  the  contrary. 

The  acceptance  of  a  note  is  not  a  waiver  of  a  mechanics'  lien  ;  but  if  sucb 
note  should  be  actually  negotiated,  the  lien  would  be  lost. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced  by 
Scott  against  Ward,  in  the  district  court,  for  a  mechanics* 
lien.  Trial  by  jury  waived.  A  general  judgment  ren- 
dered in  favor  of  plaintiff,  but  the  mechanics'  lien  was 
refused.  Plaintiff  appealed,  and  claims  that  the  lien 
should  have  been  granted. 

It  appears  that  on  settlement  for  the  work  and  mate- 
rials, Ward  gave  his  notes  to  Scott ;  that  these  notes,  on 
being  produced  in  court,  appeared  to  have  been  indorsed 
in  blank  by  Scott,  but  the  indorsement  had  been  erased. 
The  plaintiff  offered  to  prove  that  the  notes  had  not  been 
negotiated  by  him,  and  that  they  had  been  at  all  times 
under  his  control.  Upon  this  point  the  court  declined 
proof,  and  decided  that  as  the  notes  appeared  to  have  been 
outstanding,  the  lien  should  not  be  granted.  We  think 
the  court  erred  in  refusing  to  receive  the  evidence,  and  in 
deciding  against  the  lien.  If  the  erased  indorsement 
induced  the  belief  that  the  note  had  been  negotiated,  the 
plaintiff  should  have  been  permitted  to  prove  the  con- 
trary. If  the  note  had  been  negotiated,  or  had  passed 
from  plaintiff's  control  to  the  ownership  of  another,  the 
lien  given  by  statute  would  be  lost.  Such  transfer  would 
be  regarded,  at  law,  as  a  waiver  of  the  lien.  Hence,  the 
court  should  have  admitted  proof  that  the  note  had  not 
been  thus  disposed  of. 
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The  court  also  erred  in  deciding  that  an  outstanding  note 
for  the  work  or  materials  would  preclude  the  lien.  It  has 
repeatedly  been  decided  by  this  court  that  the  acceptance 
of  a  note  is  not  a  relinquishment  of  a  mechanics'  lien. 
Greene  ^  Bro.  v.  Ely^  2  G.  Greene,  508 ;  Mix  v.  Ely,  Ih 
613  :  Hawlay  v.  Ward*  decided  at  this  term. 

We  conclude,  then,  that  an  outstanding  note  for  work 
and  materials  which  entitles  the  party  to  a  lien,  does  not 
operate  as  a  forfeiture  of  the  lien,  unless  such  note  has 
been  actually  negotiated  or  transferred  to  another  party. 
A  blank  or  erased  indorsement  is  by  no  means  conclusive 
that  the  note  had  been  negotiated.  As  the  court  below 
erred  in  refusing  the  lien,  a  judgment  will  be  rendered  in 
this  court  in  favor  of  plaintiff,  and  the  lien  granted. 

Judgment  reversed. 

S,  Whicher,  for  appellant, 

IT.  G,  Woodward  and  H»  0*  Conner ,  for  appelleeu 


QUEEN  V.  GRIFFITH  et  al 

Unless  an  attachment  ia  asked  for  iu  the  petition,  it  should  not  be  issaed. 
Where  a  petition  for  attachment  is  amended  materially,  aach  amended  petl* 
tion  should  be  Bwom  ta 

Appeal  from  Polk  District  Court. 

Opinion  by  Greene,  J.  Petition  filed  by  Griffith  &  Co., 
against  Mary  A.  Queen,  for  goods  purchased  by  her  in  the 
name  of  Mary  Breckbill.  The  petition  was  sworn  to,  and 
a  writ  of  attachment  issued.  To  this  petition  a  demurrer 
was  filed  and  sustained  by  the  court.     The  plaintiff  had 

•  Ante,  pp.  36-39. 

Vol.  IV.  » 
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leave  to  amend  this  petition,  but  neglected  to  swear  to  the 
new  petition  as  amended.  Defendant  then  moved  to  dis- 
miss the  attachment,  on  the  ground  that  the  petition  does 
not  contain  the  necessary  averments  to  justify  an  attach- 
ment. Motion  overruled,  and  this  ruling  is  assigned  as 
error. 

We  think  the  attachment  should  have  been  dismissed 
for  two  reasons  : 

1.  Neither  the  original  nor  the  amended  petition  asked 
for  an  attachment.  This  extraordinary  and  stringent  writ 
should  not  be  issued  unless  especially  asked  for  in  the 
petition.  This  is  clearly  contemplated  by  the  Code,  § 
1841  :  "  The  petition  which  asks  an  attachment  must  be 
sworn  to." 

2.  The  amended  petition  was  not  sworn  to.  Material 
amendments  were  made  to  the  original  petition.  Under 
these  amendments  it  became  a  different  petition,  with 
additional  averments ;  consequently  the  new  petition,  or 
petition  as  amended,  should  have  been  sworn  to.  But  as 
the  proceedings  relative  to  the  attachment  are  independent 
of  the  ordinary  proceedings  on  the  merits,  the  judgment 
will  be  reversed  so  far  as  to  set  aside  the  attachment  pro- 
ceedings. 

Judgment  reversed. 

C,  Bates,  for  appellant. 
J»  E,  Jewettf  for  appellee. 
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MERCHAND  &  CO.  v.  COOK  et  al 

A  defendant  called  upon  as  a  witness  by  the  opposite  party,  may,  under  the 
Code,  testify  to  facts  aflecting  himself,  but  not  to  facts  calculated  to  trans- 
fer the  liabilitj'  from  himself  to  the  separate  property  of  his  co-defendants. 

In  an  action  for  a  mechanics'  lien  on  a  running  account  for  materials 
furnished  during  the  progress  of  the  improvement,  in  the  absence  of  proof 
to  the  contrary,  the  date  of  the  last  item  in  the  account  will  be  regarded 
as  "the  time  payment  should  have  been  made,"  in  order  to  bring  the 
account  within  the  one  year  limited  by  the  Code. 

Appeal  from  Des  Moines  District  Court. 

Opinion  hj  Greene,  J.  Petition  for  a  mechanics'  lien 
filed  by  Lyman  Cook  &  Co.,  against  A.  Martin  and  G.  W. 
Merchand  &  Co.,  for  materials  furnished  to  said  Martin  in 
the  construction  of  a  "  still-house."  The  materials  were 
charged  in  hook  account,  commenced  more  than  one  year 
before  the  petition  was  filed,  but  continued  till  about  six 
months  before  suit. 

Judgment  against  Martin,  and  a  mechanics'  lien  against 
the  property,  which  had  been  sold  by  Martin  to  Geo.  W. 
Merchand  &  Co. 

On  the  trial  the  plaintiff  offered  Martin  as  a  witness  to 
establish  plaintiff's  right  to  a  lien  on  the  property.  To  this 
testimony  Merchand  &  Co.  objected,  but  the  court  over- 
ruled the  objection  and  permitted  the  defendant  to  testify. 
It  is  claimed  that  this  ruling  is  justified  by  the  Code,  §  2390, 
which  provides  that  "  a  person  who  has  a  direct,  certain, 
legal  interest  in  a  suit,  is  not  a  competent  witness,  unless 
called  on  for  that  purpose  by  the  opposite  party."  As  the 
witness  in  this  case  was  called  on  by  the  opposite  party,  it 
is  urged  that  he  was  competent.  It  must  be  conceded  tliat 
he  was  competent  to  testify  against  himself,  or  as  between 
himself  and  the  plaintiff,  but  we  think  he  was  not  compe- 
tent, either  under  the  Code  or  at  common  law,  to  transfer 
the  liability  from  himself  upon  the  property  of  a  third 
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party.  The  record  shows  that  the  claim  for  materials  was 
against  Martin  alone.  He  might  therefore  be  properly 
called  upon  by  the  plaintiff  to  establish  his  own  indebted- 
ness for  the  materials,  or  to  establish  a  lien  against  his  own 
property,  but  not  to  shift  that  liability  from  himself  upon 
others.  The  effect  of  his  testimony  was  to  fix  his  own  lia- 
bility upon  the  property  of  Merchand  &  Co. ;  thus  compel- 
ling them  to  pay  his  debt.  Under  this  effect  of  his  testimony, 
Merchand  &  Co.  were  as  much  the  "  opposite  party"  as 
Cook  &  Co.,  and  consequently  Martin  could  not  be  a  com- 
petent witness  unless  "  called  on  for  that  purpose  "  by 
Merchand  &  Co.,  as  well  as  by  Cook  &  Co.  So  far  as 
his  testimony  operated  to  fasten  the  liability  upon  himself, 
it  was  legitimate.  The  judgment  rendered  against  Martin 
individually,  appears  without  error,  and  only  that  portion 
of  the  judgment  which  established  a  lien  upon  the  property 
of  Merchand  &  Co.  is  reversed. 

It  is  claimed  that  tlie  plaintiff  below  can  only  recover 
for  articles  furnished  within  one  year  from  the  commence- 
ment of  the  suit.  The  Code,  §  984,  limits  the  action  to 
"  within  one  year  from  the  time  payment  should  have  been 
made,  by  virtue  of  the  contract  under  which  the  lien  is 
claimed."  The  papers  in  the  case  show  that  there  was  a 
running  account  continued  during  the  progress  of  the  im- 
provement. There  is  nothing  of  record  to  show  that  "  pay- 
ment should  have  been  made  on  any  item  of  the  account 
before  the  last  item  was  fmmished."  The  petition,  the 
account,  and  the  nature  of  the  transaction,  so  far  as  it  can 
be  ascertained  from  the  record,  show  that  it  was  a  continu- 
ous dealing,  under  contract  for  the  materials;  that  the 
amount  was  incomplete,  and  not  demanded  or  claimed 
as  due,  till  the  last  item  was  furnished.  Under  such  a 
continuous  account  for  materials  furnished  as  wanted  for 
the  improvement,  we  do  not  think  each  item  should  be 
regarded  as  a  separate  cause  of  action.  The  very  nature  of 
the  transaction — the  fact  that  the  materials  were  furnished 
from  time  to  time  on  book  account  withoutpayment — shotvs 
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that  there  was  an  nnderstanding  between  the  parties  that 
a  credit  of  some  time  was  to  be  granted  to  the  purchaser  ; 
and  from  the  circumstances,  it  may  fairly  be  inferred  that 
the  time  did  not  expire  before  the  last  item  was  furnished; 
"We  think  the  record  in  the  case,  aside  from  proof  aliunde, 
can  justify  no  other  conclusion.  In  this  particular,  the 
court  below  ruled  correctly  ;  but  as  an  interested  witness 
was  admitted  to  establish  the  lien,  the  judgment,  so  far  as 
it  creates  the  lien,  is  reversed,  and  the  cause  remanded  for 
a  trial  de  novo. 

Judgment  reversed, 

Starr  and  Phelps,  for  plaintiff  in  error. 

J,  C.  Hallf  for  defendant. 


SAMPLE  et  at.  v.  DAVIS. 

Under  the  statute  of  1846,  the  clerk,  and  not  the  sheriff,  was  aothorized  to 
receive  the  money  paid  to  redeem  land  sold  on  execution. 

Where  money  was  entrusted  to  the  sheriff,  which  should  have  been  by  law 
paid  to  the  clerk,  the  sureties  in  the  sheriff's  bonds  should  not  be  held 
responsible  for  his  default,  in  relation  to  that  money.  They  are  only  re- 
Bponsible  for  such  money  as  he  was  officially  authorized  to  receive. 

Appeal  from  Jefferson  District  Court. 

Opinion  hy  Greene,  J.  This  suit  was  commenced  by 
A.  J.  Davis,  on  a  sheriff's  bond,  executed  August  12,  1846. 

It  appears  that  one  Cunningham  purchased  at  sheriff's 
sale,  for  about  six  hundred  dollars,  half  a  section  of  land, 
in  satisfaction  of  a  judgment  which  he  had  obtained 
against  one  Depew.  Cunningham  subsequently  sold  the 
land  to  Manning  and  Sample ;  but  before  the  term  had 
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expired  for  judgment  creditors  to  redeem,  the  defendant 
had  obtained  a  judgment  against  Depew,  and,  December 
13,  1846,  paid  the  money  in  controversy  to  James  T.  Har- 
din, as  sheriff,  for  the  purpose  of  redeeming  the  land. 
But  as  the  money  was  not  paid  over  to  Manning  and 
Sample,  they  retained  the  land,  and  released  to  Davis  their 
claim  to  the  money  in  the  sheriff's  hands.  To  recover  this 
money,  Davis  instituted  the  present  suit  against  Hardin 
and  his  securities  on  his  official  bond,  and  judgment  was 
rendered  in  the  court  below  against  a  portion  of  the 
securities. 

In  deciding  this  case,  we  deem  it  necessary  to  consider 
only  one  point.  It  is  urged  that  the  court  erred  in  over- 
ruling defendant's  demurrer  to  plaintiffs'  petition,  and  in 
sustaining  plaintiffs'  demurrer  to  defendant's  answer.  This 
ruling  of  the  court  involved  the  question,  "  Was  the  sheriff 
authorized  under  the  statute  to  receive  the  money  of  Davis, 
for  the  redemption  of  the  land  ?  "  If  not  the  officer  author- 
ized by  law  to  receive  the  money,  are  the  sureties  in  his 
official  bond  liable  for  his  misapplication  of  it  ? 

At  the  time  the  sheriff^s  bond  was  executed,  the  statute 
of  1846,  p.  32,  §  4,  was  in  force.  By  this  act,  judgment 
creditors  may  within  fifteen  months  after  an  execution 
sale  redeem  the  property,  "  by  paying  to  the  clerk  of  the 
court  from  which  the  execution  issued,  for  the  use  of  the 
purchaser,  the  amount  of  the  purchase  money,  with  ten 
per  cent,  per  annum  added  thereto." 

Instead  of  paying  the  money  to  the  sheriff,  Davis  should 
have  paid  it  to  the  clerk.  The  sheriff  was  not  authorized 
to  receive  it  by  virtue  of  his  office,  and  as  Davis  paid  him 
the  money  without  authority  of  law,  it  can  only  be 
regarded  as  a  private  transaction  between  the  parties ; 
Hardin  became  individually  liable  to  Davis  for  the  amount 
deposited  with  him.  The  fact  that  Hardin  receipted  for 
the  money  as  sheriff,  could  not  extend  the  liability  to  his 
securities.  Those  securities  were  only  obligated  to  see 
that   Hardin   "  diligently  and   faithfully  discharged  the 
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duties  of  the  office  of  sheriff  of  Jefferson  county,  and 
safely  keep  and  deliver  over  according  to  law  to  the  proper 
person,  all  monies  which  may  come  into  his  hands  by 
virtue  of  his  office."  These  are  the  conditions  of  the 
bond.  The  duties  of  sheriff  were  such  as  the  law  defined, 
and  the  securities  in  the  bond  were  obligated  only  for  the 
faithful  discharge  of  those  duties.  They  clearly  did  not 
become  responsible  for  the  conduct  of  Hardin,  in  cases 
where  he  assumed  the  duties  of  a  clerk,  or  any  other 
functionary.  They  were  only  accountable  for  his  acts  as 
sheriff  under  the  law,  and  therefore  the  present  proceeding 
could  not  be  maintained  against  them. 

Judgment  reversed. 

George  G.  Wright^  for  appellants. 

Charles  Negusy  for  appellee. 


COFFIN  et  al.  v.  KEMP  et  al 

A  decree  by  default  should  not  be  entered  while  there  is  a  material  motioa 

or  answer  pending. 

In  Equity.    Appeal  from  Wapello  District  Court. 

Opinion  hj  Greene,  J.  Petition  filed  by  Jessee  Kemp 
and  Presly  Doggitt  against  T.  C.  Coffin,  Sarah  Coffin  and 
John  Myers.  Decree  against  T.  C.  and  S.  Coffin  by  default. 
It  appears  that,  at  the  time  the  decree  was  ordered,  the 
defendants  had  a  motion  pending  for  further  time  to 
answer,  which  does  not  appear  to  have  been  disposed  of  by 
the  court.  And  it  is  also  inferable  from  the  record  that  the 
separate   answers   of  T.    C.    and   S.   Coffin  were  on   file 
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before  the  decree  was  rendered.  It  appearing,  with  suffi- 
cient certainty,  that  there  was  a  motion  pending  upon 
which  there  was  no  order  made,  and  that  answers  werft 
filed  before  the  decree  by  default  was  rendered,  the  decree 
must  be  so  far  reversed  as  to  set  the  default  aside. 

At  law,  a  judgment  by  default  cannot  be  legally  entered, 
when  there  is  a  plea  on  file  in  the  case.  Brown  v.  Hollen- 
beckf  2  Gr.  Greene,  318.  The  same  rule  should  obtain  in 
equity,  when  a  material  motion  or  an  answer  is  pending. 

Decree  reversed. 

A,  Hall  J  for  appellant. 

G(i<h  G,  Wright  and  J,  C,  Knapp,  for  appelleOi 


PETTY  V.  DURALL. 

Consent  of  parties  cannot  authorize  a  person  not  a  jadge  of  the  district 

court  to  act  in  tiiat  capacity. 
An  appeal  will  lie  from  a  judgment  rendered  without  authority  in  the  dif> 

trict  court. 

Appeal  from  Monroe  District  Court. 

Opinion  hy  GtReene,  J.  The  record  shows  that  the  pre- 
siding judge  had,  before  his  election,  acted  as  attorney 
in  the  case.  It  was  therefore  agreed  that  G-eorge  May, 
Esq.,  should  officiate  as  judge  on  the  trial.  This  court  has 
repeatedly  decided  that  no  person  can  be  authorized  to  act 
as  district  judge  by  agreement  of  parties.  No  person  can 
be  authorized  to  act  in  that  capacity,  unless  elected  as  pro- 
vided by  the  constitution  and  laws  of  the  state.  The  judg- 
ment having  been  rendered  by  the  order  of  a  person  not 
authorized  by  law  to  act,  it  must  be  reversed. 
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But  it  is  claimed  that,  as  there  was  no  legal  judgment 
to  appeal  from,  this  court  cannot  entertain  jurisdiction  of 
the  appeal,  and  that  it  should  therefore  be  dismissed  at 
the  cost  of  the  appellant. 

The  record  shows  that  there  was  a  judgment,  in  form, 
entered  in  the  district  court.  Although  a  judgment  coram 
non  judice,  it  was  still  a  judgment — a  judgment  from 
which  an  appeal  will  lie.  By  the  court  below,  it  was 
regarded  as  a  valid  judgment.  To  correct  this  illegal 
adjudication,  the  appeal  was  taken.  The  right  to  appeal 
is  by  no  means  limited  to  legal  judgments.  The  great 
object  of  an  appeal  is  to  show  that  the  judgment  is  not 
legal,  and  that  it  should  be  reversed. 

This  appeal  must  therefore  be  at  cost  of  appellee. 

Judgment  reversed. 

Wm.  Penn  Clark^  for  appellant. 

H,  B,  Hendershottf  for  appellee. 


WINCHESTER  et  al.  v.  COX  et  al. 

In  a  Buit  upon  an  attachment  bond,  the  petition  should  aver  that  the  attach- 
ment plaintiff  had  no  sufficient  cause  for  believing  the  facts  sworn  to  in 
the  affidavit.  It  is  not  sufficient  to  aver  that  the  facts  were  not  true. 
Kinney,  J.,  contra. 

Appeal  from  Polk  District  Court. 

Opinion  by  Greene,  J.  Suit  u|)on  an  attachment  bond, 
for  the  wrongful  suing  out  of  the  writ.  A  demurrer  to 
the  petition  was  sustained  by  the  court  below.  It  is  now 
claimed  that  this  was  error. 

The  special  cause  of  demurrer  is,  that  the  petition  pre- 
sents a  false  issue  by  avowing  that  the  plaintiffs  "  were 
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not  about  to  dispose  of  their  property  without  leaving  suffi- 
cient in  the  state  to  pay  their  debts,  with  intent  to  defraud 
their  creditors ; "  while  the  averment  should  tender  the 
true  issue,  "  that  t/iere  was  not  sufficient  cause  for  believing 
that  they  were  about  to  dispose  of  their  property,"  &c. 

Under  the  Code,  §  1848,  if  "  affiant  verily  believe  the 
defendant "  is  doing,  or  has  done,  that  which  will  justify 
the  attachment,  he  can  rightfully  swear  out  the  writ ;  but 
if  there  was  no  foundation  for  that  belief,  no  cause  for 
plaintiffs'  fears  that  he  might  lose  his  debt,  without  the 
attachment,  then  the  suing  out  would  be  wrongful. 

If  a  debtor,  by  imprudent  conduct,  gives  his  creditors 
sufficient  cause  to  believe  that  he  intends  to  defraud  them 
in  any  of  the  methods  referred  to  by  the  Code,  he  legally 
subjects  himself  to  an  attachment,  although,  in  fact,  he 
may  have  had  no  fraudulent  intentions,  and  may  not  have 
been  disposing  of  his  property  as  the  creditor  had  reason 
to  believe  he  was  doing.  If,  on  the  other  hand,  the  con- 
duct and  reputation  of  the  debtor  was  that  of  a  reliable 
and  solvent  business  man,  or  if  he  was  not  legally  indebted 
to  the  plaintiff,  he  might,  then,  assume  that  the  attach- 
ment was  wrongful,  and  recover  damages  upon  the  bond ; 
if  his  petition  "  contains  a  statement  of  facts  constituting 
the  cause  of  action,"  Code,  §  1736,  shown  "by  a  fair  and 
natural  construction.     Code,  §  1734. 

As  an  attachment  may  be  issued  if  the  affiant  verily 
believes  the  necessary  facts,  it  follows  that  the  suing  out 
was  legal,  and  not  wrongful,  if  there  was  good  cause  for 
that  belief;  but  if  the  belief  expressed  appears  to  have 
been  without  foundation  or  verity,  the  suing  out  might 
well  be  regarded  as  wrongful. 

We  conclude,  then,  that  the  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed* 

C  Bates,  for  appellante. 

B.  Granger  and  J.  D.  Templin,  for  appellee. 
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LEMONDS  V.  FRENCH. 

A  cause  should  not  be  dismissed  at  the  first  term  after  the  petition  was  filed^ 

on  the  ground  of  defective  notice. 
A  notice  is  not  defective  which  called  upon  defendant  to  answer  by  the  12th 

day  of  the  month  (the  12th  being  the  first  day  of  the  term)  or  on  the 

second  day  of  the  term. 
Motions,  notices,  and  the  rulings  of  the  court  in  a  case,  are  to  be  deemed 

parts  of  the  record,  under  the  Code. 

Appeal  from  Marion  District  Court. 

Opinion  by  Greene,  J.  It  appears  by  the  record  in 
this  case  that  a  motion  was  made  in  the  court  below  to 
discontinue  the  cause,  on  the  ground  of  defective  notice  ; 
and  the  motion  was  granted. 

The  action  of  the  court  in  discontinuing  the  cause  ia 
assigned  for  error. 

As  this  decision  was  made  at  the  first  term  of  the  court 
after  the  petition  was  iiled,  a  notice  so  defective  as  to 
amount  to  no  notice  would  not  justify  a  discontinuance  of 
the  case.  It  should  have  been  continued,  unless  tried  by 
consent  of  parties.     Code,  §  1720. 

But  was  the  notice  seriously  defective  ?  It  is  objected 
that  it  did  not  specify  any  day  certain  on  which  defendant 
was  required  to  answer.  It  appears  that  the  term  of 
court  commenced  on  the  12th  day  of  the  month.  The 
notice  called  on  the  defendant  to  answer  by  the  12th  day 
of  that  month,  or  on  the  second  day  of  the  term.  True  the 
second  day  of  the  term  was  the  13th  September,  but  still 
there  was  no  uncertainty  as  to  the  time  defendant  was 
called  upon  to  answer.  The  direction  was  alternative. 
He  was  not  required  to  answer  on  the  12th.  He  might  do 
so  on  that  day,  or  on  the  13th,  the  second  day  of  the  term. 
Either  with  or  without  the  specific  date,  the  defendant 
had  until  the  second  day  of  the  term  to  appear  and  answer. 
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We  conclude,  then,  that  the  court  erred  in  deciding  the 
writ  defective,  and  in  dismissing  the  case. 

It  is  claimed,  by  appellee,  that  as  the  motion,  notice 
and  ruling  of  the  court  were  not  incorporated  in  a  bill  of 
exceptions,  showing  that  defendant  objected  to  the  deci- 
sion, that  the  proceeding  cannot  be  regarded  as  of  record  ; 
and  that  as  they  were  not  objected  to  below,  they  cannot 
be  questioned  here.  This  objection,  before  the  Code  took 
effect,  would  have  been  valid.  But  by  the  Code,  §  1977, 
"  all  proper  entries  made  by  the  clerk,  and  all  papers  per- 
taining to  a  cause,  and  filed  therein,  (except  subpoenas, 
depositions  and  other  papers  which  are  used  as  mere  evi- 
dence,) are  to  be  deemed  parts  of  the  record."  All  the 
entries,  and  papers  upon  which  this  proceeding  was  had, 
are  before  us,  as  of  record.  There  is  nothing  in  the  case 
to  justify  the  presumption  that  the  defendant  acquiesced 
in  the  ruling  of  the  court,  and  as  the  record  shows  that 
ruling  to  be  erroneous,  it  should  be  corrected. 

Judgment  reversed. 


S,  W,  SummerSf  for  appellant, 
G.  G.  Wrighty  for  appellee. 
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DUTELL  V.  THE  STATE. 

The  connty  judge  and  sheriff  are  authorized  by  the  Code  to  compare  and 

correct  the  list  of  grand  jurors,  and  the  deputy  sheriff  is  precluded  by 
§  412  from  acting  thus  in  conjunction  with  another  officer;  consequently 
a  list  of  grand  jurors  compared  and  corrected  by  the  county  judge  and 
deputy  sheriff,  is  not  a  legal  grand  jury,  and  therefore  not  authorized  to 
find  an  indictment. 
An  indictment  found  by  a  grand  jury  not  legally  constituted  should  be 
quashed  ;  but  where  an  indictment  is  duly  exhibited  in  open  court,  and 
indorsed  a  "true  bill,"  it  will  Ite  presumed  that  the  list  of  jurors  wa» 
legally  selected,  unless  the  records  of  the  county  show  to  the  contrary. 

Ekeor  to  Mahaska  District  Court. 

Opinion  hy  GtREENE,  J.  Indictment  for  stealing  a  horse. 
Defendant  moved  to  quasli  the  indictment,  on  the  ground 
that  the  grand  jurors  who  found  it  were  not  selected 
according  to  law.  The  court  overruled  the  motion,  and 
this  is  assigned  as  error. 

The  list  of  grand  jurors  appears  to  have  been  compared 
and  corrected  by  the  judge  of  the  county  court  and  deputy 
sheriff,  and  not  by  the  county  judge  and  sheriff,  as  pro- 
vided by  §  1640  of  the  Code.  Section  412  provides  that 
the  "  deputy  shall  perform  the  duties  of  his  principal 
pertaining  to  his  own  office,  but  where  any  officer  is 
required  to  act  in  conjunction  with  or  in  the  place  of 
another  officer,  his  deputy  cannot  supply  his  place."  As 
the  county  judge  and  sheriff  were  required  to  act  in 
conjunction  in  comparing  and  correcting  the  jury  list  and 
ballots,  it  is  evident  that  the  deputy  sheriff  had  no  more 
power  to  act  than  any  other  citizen.  And  as  the  grand 
jurors  were  not  selected  according  to  law,  they  had  no 
authority  to  find  the  indictment.  It  should  therefore 
have  been  quashed. 

But  it  is  urged  by  the  attorney  general,  that  the  defend- 
ant cannot  raise  this  objection  after  the  indictment  ia 
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found,  but  that  he  should  have  challenged  the  panel  of 
the  grand  jury,  as  provided  by  §  2882  of  the  Code.  This 
course  may  be  adopted  with  propriety  by  a  "  defendant  /^eld 
to  answer  for  a  public  offense ; "  but  can  it  be  expected 
that  citizens  at  large,  against  whom  there  is  no  impu- 
tation of  offense,  are  required  to  appear  and  challenge  the 
panel  of  grand  jurors,  or  be  forever  precluded  from  raising 
an  objection  to  their  selection  or  authority  to  act  ? 

It  is  true,  as  a  general  rule,  that  when  the  indictment  is 
duly  exhibited  in  open  court,  and  indorsed  "a  true  bill,"  it 
is  evidence  that  it  was  duly  found  by  a  legal  grand  jury. 
But  when  the  records  of  a  county  show  that  the  grand  jurors 
were  not  legally  selected,  and  had  no  authority  to  act,  it  is 
evidence  of  a  higher  grade,  and  shows  that  the  indictment 
could  not  have  been  found,  exhibited,  and  indorsed  by 
legal  authority. 

Judgment  reyersed. 

W.  H.  Seevers,  for  appellant. 

D,  C,  Cloudy  for  the  state. 


GODDARD,  as  Trustee,  «&<;.,  v.  BEEBE. 

An  action  for  the  separate  maintenance  of  the  wife  may  be  sustained  by  her 
trustee  against  the  husband,  on  a  deed  of  separation,  in  which  all  three 
were  made  parties,  and  which  stipulated  for  immediate  separation,  for 
release  of  all  right  of  dower  in  the  husband's  lands,  and  to  keep  him  barm- 
less  and  indemnified  against  all  debts  contracted  by  her — such  a  deed 
shows  mutuality  and  consideration. 

Although  a  husband  cannot  contract  with  his  wife,  he  may  covenant  with 
her  trustee  for  her  benefit. 

A  deed  of  separation  acknowledged  by  the  husband  and  wife  may  be  good 
if  not  acknowledged  by  the  trustee. 

Appeal  from  Muscatine  District  Court. 
Opinion  hy  Greene,  J.     This  suit  was  commenced  on  a 


IOWA  CITY,  JUNE,  1853.  127 

Goddard  v.  Beebe. 

deed  of  separation  executed  by  Stuart  Beebe  and  Jane, 
his  wife,  of  the  first  and  second  parts,  and  P.  B.  Goddard, 
as  trustee,  of  the  third  part.  Among  other  things,  the 
deed  stipulated  that  S.  Beebe  should  pay  to  Jane, 
during  her  life,  the  annual  sum  of  $800 ;  and,  in 
default  of  such  payments,  the  deed  authorized  judgment 
against  Stuart,  at  the  suit  of  Goddard,  as  trustee,  for  the 
sum  of  $10,000.  The  payment  of  $800  per  annum  was 
to  be  made  monthly,  commencing  February  1,  1848. 
Petition  avers  default  of  payments  from  November  1, 
1850,  to  the  commencement  of  suit.  May  4,  1853.  A  copy 
of  the  deed  of  sej)aration  is  made  a  part  of  the  petition. 
A  demurrer  was  filed  to  this  petition  and  sustained  by  the 
court.  It  is  contended  that  there  was  no  good  cause  for 
the  demmrer,  and  that  it  should  have  been  overruled. 

1.  As  a  strong  cause  of  demurrer,  it  was  urged  that  an 
action  cannot  be  maintained  upon  the  deed,  and  that  it  is 
void  for  want  of  consideration.  The  deed  appears  to  have 
been  prepared  with  much  care  and  professional  skill.  The 
relations  and  undertakings  of  the  respective  parties  are 
distinctly  observed,  and  clearly  expressed.  The  liability 
of  the  husband  to  pay  the  stipulated  sum  for  the  mainten- 
ance of  the  wife,  under  their  agreed  state  of  separation,  is 
unequivocally  expressed ;  and,  as  the  instrument  contains 
every  essential  requisite  to  legal  validity,  as  it  is  in  writ- 
ing, and  between  parties  capable  to  contract  and  to  be 
contracted  with,  in  consideration  of  mutual  objects  which 
may  be  contracted  for,  such  as  maintenance  and  release 
from  the  wife's  debts,  as  it  was  duly  executed  and  acknow- 
ledged by  the  parties  in  interest,  we  can  see  no  good 
reason  why  the  action  should  not  be  sustained  by  the 
trustee  for  the  use  of  the  wife. 

But  it  is  objected  that  a  deed  must  be  founded  upon  a 
good  and  sufficient  consideration,  and  that  the  deed  in  this 
case  shows  no  consideration  from  tlie  wife  to  the  husband. 
Tlie  deed  states  that  the  separation  was  "mutually  agreed 
to,"  and  "that  in  consideration  of  the  covenants  and  pro- 
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visions  made  by  Stuart  Beebe,  she,  the  said  Jane,  hatli, 
and  by  these  presents  doth  remise,  release,  &c.,  all  right 
of  dower  in  her  husband's  lands,  and  agrees  to  keep  him 
harmless  and  indemnified  against  all  debts  contracted 
by  her.  In  consequence  of  the  "  unhappy  differences  *' 
referred  to  in  the  deed,  both  husband  and  wife  considered 
separation  desirable.  In  this  there  was  mutuality.  The 
considerations  for  the  stipulated  maintenance,  are  not 
only  the  release  of  dower,  and  from  liability  to  pay  her 
debts,  but  there  was  also  that  universal  consideration  at 
law  which  requires  the  husband  to  furnish  suitable  sup- 
port for  his  wife.  Their  voluntary  and  mutual  separation 
from  each  other  cannot  abolish  that  obligation. 

2.  Again,  it  is  urged  that  the  deed  has  no  validity, 
because  it  is  a  rule  of  law  that  the  wife  has  no  capacity 
to  contract,  as  her  legal  existence  is  merged  into  that  of 
her  husband.  A  covenant  with  her  is,  in  legal  effect,  with 
himself.  This  objection  is  removed  by  the  intervention  of 
the  trustee,  who  contracts  for  her  benefit.  It  is  for  that 
reason  he  was  made  a  party  to  the  deed. 

3.  But  it  is  urged  that  the  deed  was  not  acknowledged 
by  the  trustee,  and  that  it  is  therefore  void.  As  the  deed 
was  duly  acknowledged  by  the  husband  and  wife,  and 
contained  no  covenants,  grants  or  concessions  from  the 
trustee,  there  was  no  necessity  for  his  acknowledgment. 
With  as  much  propriety  might  it  be  said  that  a  deed 
should  be  acknowledged  by  the  grantee. 

Many  decisions  are  cited  by  counsel  in  support  of  the 
demurrer,  but  we  cannot  regard  them  as  strictly  appli- 
cable to  the  case  at  bar,  while  the  authorities  in  support 
of  such  deeds  are  numerous,  appropriate  and  reliable,  not 
only  from  American  but  also  from  English  com'ts.  Lee  v. 
Thurlow,  9  English  C.  S.  R.,  174;  Baynou  v.  Batty ^  21 
ih.,  295;  13  Ves.,  443;  18  ih.,  99;  2  Bright,  333,  §§  16 
to  37;  2  Blacks.  R.,  843,  1016;  2  P.  Wrns.,  502;  5  Day, 
47;  7  Serg.  and  Raw.,  500;  3  Barr.,  100;  7  ih.,  411;  8- 
John.,  72;  3  Paige,  483;  14  Ohio,  257. 
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Eeed  v.  Beazley,  1  Blackf.,  97,  decides  all  the  import- 
ant points  raised  in  this  case.  It  affirms  the  doctrine 
supported  by  a  long  train  of  English  decisions  in  favor  of 
such  deeds,  and  commends  the  policy  which  would  enforce 
the  husband's  promise  to  provide  for  the  maintenance  of 
his  wife.  In  that  case,  the  husband  bound  himself  by 
deed,  to  pay  a  certain  sum  annually  for  four  years,  to  a 
trustee,  named  as  the  third  party  in  the  deed,  for  his 
wife's  maintenance ;  reserving  to  himself  the  right  to 
deduct  from  the  amount  whatever  he  should  be  obliged  to 
pay  for  debts  which  she  might  subsequently  contract; 
and  it  was  held  that  this  contract  was  obligatory  at  law 
upon  the  husband. 

In  the  case  at  bar,  the  deed  has  no  such  reservation 
in  relation  to  the  debts  of  the  wife,  nor  is  it  pretended 
that  the  husband  had  been  called  upon  to  pay  any 
such  debts.  We  must  presume  from  the  pleadings, 
that  she  had  performed  her  undertaking  in  the  deed, 
by  keeping  "  him  harmless  and  indemnified  against  all 
debts  of  her  contracting."  K  she  had  failed  in  that 
particular,  if  he  had  been  called  upon  to  pay  any  debts 
subsequently  contracted  by  her,  it  would  have  been  a 
legitimate  item  of  set-ofif  agains-t  her  claim.  In  all 
deeds  like  the  present,  the  law  would  give  the  same 
protection  and  security  as  the  husband  reserved  to  him- 
self in  Reed  v.  Beazley,  and  therefore  such  a  reservation 
in  a  deed  is  not  necessary,  and  can  give  it  no  additional 
force  or  validity. 

In  some  of  the  decisions,  referred  to  in  support  of  the 
demurrer,  it  appears  that  the  trustee  named  in  the  deed 
gave  an  indemnity  against  the  debts  of  the  wife ;  it  is 
therefore  inferred  by  counsel,  that  as  the  trustee  in  the 
present  deed  gives  no  such  indemnity,  the  deed  should  be 
adjudged  a  nullity.  Such  an  inference  is  not  authorized 
by  the  premises.  No  case  has  been  pointed  out  to  us  in 
which  the  deed  was  declared  void  for  the  want  of  such 
indemnity  ;  nor  does  it  appear  that  the  cases  cited  would 
Vol,  IY.  10 
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not  have  been  equally  strong  against  the  husband,  if  there 
had  been  no  such  indemnity. 

In  2  Atk.,  511  ;  10  Ves.,  191 ;  13  ib.,  443;  18  ib.,  99; 
2  East.,  283;  in  each  case,  decree  was  rendered  against 
the  husband  for  the  wife's  maintenance,  although  no 
indemnity  was  given  by  the  trustee.  These  English 
authorities  are  well  indorsed  by  a  long  train  of  American 
decisions.  And  it  may  be  worthy  of  remark  that  no  state 
furnishes  a  more  corroborative  list  than  Pennsylvania, 
within  which  the  deed  in  the  present  case  was  executed. 
It  appears  to  have  been  prepared  with  particular  reference 
to  the  laws  and  decisions  of  that  state.  As  the  laws  of  a 
state  enter  largely  into  the  contracts  made  under  them, 
this  deed  derives  peculiar  favor  and  validity  from  the 
decisions  of  that  state. 

But  it  is  objected  that  the  more  recent  decisions  in  New 
York  are  against  the  validity  of  such  deeds,  and  in  proof 
of  this,  we  are  referred  to  Beach  v.  Beach^  2  Hill,  260 ; 
The  People  v.  Mercein^  3  ib.^  399. 

The  points  decided  in  Beach  v.  Beach  are  in  no  par- 
ticular applicable  to  the  case  at  bar.  The  deed  in  that 
case  contained  a  covenant  that  the  wife  might  prosecute 
suits  in  her  own  name,  or  in  the  joint  name  of  herself  and 
husband,  and  that  he  would  not  interfere  with  such  suits. 
She  subsequently  commenced  an  action  of  slander,  in  their 
joint  names,  for  words  spoken  of  her  after  the  deed  was 
executed;  and  it  was  held  that  a  release  given  by  the 
husband  after  the  suit  was  commenced,  might  be  pleaded 
in  bar  to  the  action ;  assuming  that  at  law  no  agreement 
between  husband  and  wife  will  be  recognized,  so  far  as  it 
changes  their  legal  capacities  and  characters.  And,  still,  in 
that  very  case,  it  is  conceded  "  that  it  may  be  considered 
at  present  as  settled,  that  these  deeds,  when  not  contem- 
plating a  future  separati'on,  are  valid,  so  far  as  relates  to 
the  trusts  and  covenants  by  which  the  husband  makes 
a  provision  for  the  wife,"  &c.  1  Jacobs  on  Husband  and 
Wife,   157,   (note.)      A  recent  English  decision  is  also 
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referred  to,  witli  approbation,  in  which  Lord  C.  J.  Denman, 
after  reviewing  all  the  cases  on  the  subject,  says :  "  If  I 
could  venture  to  lay  down  the  principle,  which  alone  seems 
to  be  safely  deducible  from  all  these  cases,  it  is  this :  that 
when  a  husband  has,  by  his  deed,  acknowledged  his  wife 
to  have  a  just  cause  of  separation  from  him,  and  has  cove- 
nanted with  her  natural  friends  to  allow  her  maintenance 
during  separation,  on  being  relieved  from  liability  to  her 
debts,  he  shall  not  be  allowed  to  impeach  the  validity  of 
that  covenant."  Jones  v.  Waiie,  5  Bing.,  (N.  C.,)  341. 
There  is  nothing,  then,  in  the  text  of  Jacobs,  in  the 
opinion  of  Denman,  nor  in  the  questions  decided  in  Beach 
V.  Beach,  that  militates  against  the  obligations  of  the  hus- 
band in  the  present  deed. 

The  case  of  The  People  v.  Mercein,  3  Hill,  399,  was  on 
habeas  corpus,  by  a  husband,  to  recover  possession  of  his 
infant  daughter,  from  his  wife  and  her  father.  The 
validity  of  an  agreement  in  relation  to  the  care  and  keep- 
ing of  the  child  was  involved  in  the  decision,  and  it  was 
simply  held  that  the  husband  could  not,  by  such  an  agree- 
ment, alienate  to  the  wife  his  right  to  the  custody  and 
care  of  their  children.  The  agreement  made  no  provision 
for  separation  or  maintenance,  but  Judge  Cowan  takes 
occasion  to  animadvert  rather  severely  upon  deeds  of  sepa- 
ration ;  and  yet  he  observes  :  "  I  am  aware  that  a  separate 
maintenance  may  be  settled  by  the  husband  on  the  wife, 
and  that  incidentally  they  may  covenant  for  the  separation 
of  their  persons  ;  and  that  courts,  both  of  law  and  equity, 
have  sanctioned  such  arrangements  by  carrying  them  into 
effect."  He  soon  after  declares  that  "  the  doctrine  of 
separate  maintenance  cannot  be  made  to  bear  upon  the 
agreement  in  question."  Thus  clearly  showing  that  that 
case  has  no  analogy  to  the  present. 

Called  upon  as  we  are  to  decide  this  case  upon  prin- 
ciples of  law  as  settled  by  the  authorities,  we  cannot  for  a 
moment  question  the  validity  of  the  deed,  and  the  obliga- 
tion of  the  husband  to  furnish  the  maintenance  therein 
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stipulated;  but  at  the  same  time  it  must  be  conceded, 
that  such  articles  of  separation,  so  far  as  they  encourage 
separation,  should  be  discountenanced  by  the  courts.  They 
are  calculated  to  weaken  at  least,  and  too  frequently  evade, 
the  obligations  of  the  marriage  contract.  When  parties 
are  so  unfortunately  constituted  that  they  cannot  live  in 
peace  and  safety  together;  when  ungovernable  passions 
characterize  their  intercourse  and  lead  to  corporal  abuse 
and  insecurity  of  life,  a  separation  would  seem  to  be 
necessary ;  and  in  such  a  case  an  amicable  deed  for  main- 
tenance, for  release  of  dower  and  indemnity  against  debts 
of  the  wife's  contracting,  might  be  regarded  as  especially 
desirable  for  both  parties.  As  there  could  be  no  concord 
or  safety  in  union,  such  a  deed  might  produce  amity  and 
security  in  separation.  But  in  such  state  of  separation 
the  legal  obligations  and  restrictions  resulting  from  the 
relation  of  husband  and  wife  should  be  strictly  observed, 
especially  so  far  as  they  affect  others.  Notwithstanding 
the  deed,  their  marriage  contract  is  not  dissolved  in  any 
of  its  legal  conditions  or  obligations.  The  deed  seems 
only  to  adjust  those  conditions  and  obligations  so  far  as 
they  relate  to  themselves,  and  thus  avoids  the  annoyance, 
expense  and  delay  of  judicial  action. 

We  conclude,  then,  that  where  such  a  deed  is  not  calcu- 
lated to  encourage  separation  between  husband  and  wife, 
when  the  stipulations  are  mutual  and  in  accordance  with 
their  marital  rights,  when  it  shows  an  amicable  adjust- 
ment of  those  rights  between  the  husband  and  the  wife's 
trustee,  at  least  so  far  as  her  maintenance  is  concerned,  it 
should  be  enforced. 

Judgment  reversed. 

S.  Whicher,  J,  Butler  and  H.  Cf  Conner ,  for  appellant. 

J,  Scott  Richman^  for  appellee. 
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Where  R.  sold  to  6.  a  quantity  of  wood  delivered  on  a  boat  at  a  landing,  at 

a  stipulated  price  per  cord ;  and  where  the  boat  containing  the  wood  was 
taken  from  the  landing  by  B.  without  ascertaining  the  exact  quantity  of 
wood,  and  while  towing  the  boat  from  said  landing  it  was  sunk  and  the 
wood  lost :  held  that  B.  had  possession  of  the  wood,  and  was  liable  to  R. 
The  rule  that  a  sale  of  property  is  not  complete,  when  anything  remains  to 
be  done  by  the  vendor,  such  as  measurement  in  order  to  ascertain  the 
quantity,  &c.,  applies  only  to  cases  of  constructive  delivery. 

Appeal  from  Dubuque  District  Court. 

Opinion  hy  Greene,  J.  This  action  was  commenced 
before  a  justice  of  the  peace,  on  an  account  for  thirty- 
three  cords  of  wood.  Judgment  was  rendered  in  favor  of 
plaintiff,  Rhodes,  for  thirty  cords  of  wood  at  two  dollars  a 
cord.  The  case  was  taken  to  the  district  court  on  writ  of 
error;  judgment  in  favor  of  Rhodes  for  $61  50. 

It  is  claimed  that  plaintiff  should  not  have  recovered, 
because  the  testimony  does  not  show  a  delivery  of  the 
wood. 

It  appears  that  the  wood  was  furnished  according  to 
contract,  at  a  landing  about  six  miles  below  Dubuque,  on 
board  of  a  flat  boat ;  that  thirty  cords  were  delivered  from 
the  landing  on  board  of  the  boat,  and  that  four  or  five 
wagon  loa(Js,  in  addition,  were  put  on  the  flat  boat ;  that 
the  plaintiff  was  to  have  two  dollars  per  cord  for  the 
wood  delivered  on  the  flat  boat  at  the  landing ;  that  de- 
fendant was  to  take  it  from  said  landing  with  his  ferry 
boat ;  that  he  came  for  the  wood  accordingly,  and  while 
towing  the  wood  boat  from  the  landing  to  Dubuque,  the 
boat  was  sunk  and  all  the  wood  lost. 

It  is  claimed  that  as  the  quantity  of  wood  was  not  fully 
ascertained  by  measurement,  the  right  to  the  property  was 
not  changed,  and  therefore  the  loss  should  fall  upon  the 
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plaintiff.  The  evidence  clearly  shows  that  there  was  at  least 
thirty  measured  cords  of  wood  delivered  upon  the  boat, 
besides  four  or  five  wagon  loads,  and  that  the  wood  was  to 
be  delivered  to  the  defendant  at  the  landing.  It  follows, 
then,  that  the  defendant  became  liable  for  the  wood  the 
moment  he  took  possession  and  started  with  it  from  the 
landing.  The  fact  that  he  neglected  to  see  the  wood  mea- 
sured, before  starting,  could  not  remove  his  liability. 

We  fully  concede  the  doctrine  that  on  a  sale  of  pro- 
perty, when  anything  remains  to  be  done  by  the  vendor, 
in  order  to  ascertain  the  value,  quality  or  quantity,  the 
delivery  is  not  complete. 

But  this  rule  is  applicable  only  to  cases  of  constructive 
delivery,  and  cannot  prevail  against  the  vendor  of  the  wood 
in  this  case.  He  had  caused  thirty  cords  of  the  wood  to 
be  measured  before  it  was  placed  upon  the  flat  boat. 
True,  the  exact  quantity  of  the  four  or  five  additional 
loads  was  not  ascertained,  but  the  plaintiff  had  taken 
actual  possession  of  all.  It  was  all  actually  delivered 
to  him,  and  therefore  the  rule  above  referred  to  is  not 
applicable  to  his  case.  In  Macambee  v.  Parker,  13  Pick., 
175,  it  was  held  that,  where  a  quantity  of  goods  bargained 
for  at  a  certain  rate  is  actually  delivered,  the  sale  is  com- 
plete, although  the  goods  are  to  be  counted,  weighed  or 
measured,  in  order  to  ascertain  the  amount  to  be  paid  for 
them.     See  also  Sumner  v.  Hamlet^  12  Pick.,  76,  82. 

Judgment  affirmed. 

Hempstead  and  Burt,  for  appellant 

L.  Clark,  for  appellee. 
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In  a  proceeding  to  foreclose  the  equity  of  redemption  to  land  held  by  tax 

title,  a  party  holding  the  sheriflPs  certificate  of  purchase  of  the  same  land 

on  execution  sale  is  suflBciently  interested  to  appear  as  defendant. 
Where  the  record  does  not  show  to  the  contrary,  it  will  be  presumed  that 

the  court  acted  in  accordance  with  the  Code. 
If  the  bill  of  exceptions  does  not  purport  to  give  all  the  evidence  in  the 

case,  it  will  be  presumed  that  the  decision  was  justified  by  the  testimony 

before  the  court. 

Appeal  from  Marion  District  Court. 

Opinion  hy  Greene,  J.  Joseph  Brobst  filed  his  petition 
in  the  district  court  against  S.  M.  Thompson,  to  foreclose 
the  equity  of  redemption  to  certain  land  which  he  held 
by  tax  deed.  Defendant's  answer  to  the  petition  was 
demurred  to,  and  the  demurrer  sustained.  As  defendant 
failed  to  amend  or  file  a  new  answer,  judgment  was  ren- 
dered against  him  by  default,  and  thereupon  Fish  and 
Dunlap  filed  their  motion  for  leave  to  come  in  and  defend 
the  suit,  on  the  ground  that  they  had  purchased  the  land 
at  sheriff's  sale.  Leave  was  granted,  and  they  filed  a 
demurrer  and  answer  to  the  petition.  The  demurrer  was 
overruled,  and  thereupon  plaintiff's  demurrer  to  the  an- 
swer was  sustained,  and  a  new  answer  filed  averring  that 
no  tax  was  legally  levied  upon  the  land  in  question. 
Upon  this  averment,  issue  was  joined  and  the  petition 
dismissed. 

1.  It  is  objected  that  Fish  and  Dunlap  had  no  right  to 
appear  against  the  suit,  for  the  reason,  that  they  had  only 
a  sheriff^s  certificate  of  purchase,  which  was  liable  to  be 
defeated  by  redemption.     We  think  the  court  did  not  err 
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in  granting  them  leave  to  appear  as  defendants.  They 
were  at  least  interested  in  the  land ;  and  especially  inter- 
ested in  having  no  tax  title  foreclosed  against  it.  Their 
interests  were  adverse  to  the  relief  sought  by  the  plaintiff, 
and  therefore,  under  §  1678  of  the  Code,  they  might  be 
joined  as  defendants.  Section  1684  would  also  justify 
this  ruling  of  the  court.  It  was  only  necessary  for  them  to 
show  that  they  were  interested  in  the  subject  matter  of 
the  suit.  This  was  sufficiently  shown  by  their  purchase 
of  the  same  land  at  sheriff's  sale. 

2.  It  is  claimed  that  Fish  and  Dunlap  should  not  have 
been  permitted  to  defend  for  another  reason.  The  Code, 
§506,  will  not  entitle  the  owner  to  defend  "unless  he 
has  paid  or  tendered  the  amount  directed,  or  shows  that 
no  tax  was  levied  on  the  land,  or  that  he  had  paid  the 
taxes."  Their  answer  expressly  averred  one  of  these 
conditions,  and  upon  that  point  issue  was  joined,  and  the 
court  found  according  to  the  averment  of  the  answer.  It 
does  not  appear  at  what  particular  time  that  defense  was 
shown  to  the  court.  That  fact  may  have  been  shown  to 
the  court  before  the  first  answer  of  Fish  and  Dunlap  was 
filed.  As  the  record  does  not  show  to  the  contrary,  it 
must  be  presumed  that  the  court  acted  in  accordance  with 
the  Code. 

The  bill  of  exceptions  does  not  purport  to  give  all  the 
evidence  submitted  in  the  case.  If  we  were  to  decide  the 
case  upon  no  other  evidence  than  that  referred  to  in  the 
bill  of  exceptions,  and  if  we  could  presume  that  no  other 
testimony  was  given  on  the  trial,  we  should  decide  that 
the  decision  was  erroneous ;  for  the  evidence  of  record  in 
the  case  does  not  show  that  there  was  no  tax  levied  upon 
the  land.  Still,  every  legal  intendment  must  favor  the 
proceeding  below;  and  unless  the  record  shows  to  the 
contrary,  it  must  be  presumed  that  the  court  below  ruled 
correctly.     Dunham  v.  Benedict^  1  G.  Greene,  74. 

It  was  decided  by  this  court,  in  Napier  v.  Wiseman,  3 
G.  Greene,  246,  that  matters  of  fact  decided  by  the  court 
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below,  will  not  be  disturbed  when  the  bill  of  exceptions 
does  not  purport  to  give  all  the  evidence. 

As  the  record  in  this  case  shows  nothing  to  the  contrary, 
it  must  be  presumed  that  the  court  below  had  proof  suffi- 
<5ient  to  justify  the  decision. 

Judgment  affirmed. 

Wm,  Penn  Clark^  for  appellant. 

J,  E.  Nealy  for  appellee. 


REDDAN  V.  THE  STATE. 

Where  the  first  indictment  was  m'slaid,  a  second  indictment  was  found  for 
the  same  offense,  and  on  motion  quashed,  and  thereupon  the  first  indict- 
ment was  found  :  held  that  the  second  indictment  did  not  supersede  the 
first. 

An  indictment  for  an  assault  with  intent  to  iniiict  a  bodily  injury,  should 
aver  in  substance  that  no  considerable  provocation  appeared,  or  that  the 
circumstances  of  the  assault  showed  an  abandoned  and  malignant  heart. 

An  indictment  should  charge  the  facts  and  circumstances  constituting  the 
offense  in  substantial  compliance  with  the  law  defining  the  crime. 

Error  to  Dubuque  District  Court. 

Opinion  by  Greene,  J.  Indictment  for  an  assault  with 
intent  to  inflict  a  bodily  injury.  When  the  case  came  on 
for  trial,  the  indictment  was  said  to  be  lost,  and  another 
indictment  was  found  for  the  same  offense.  This  second 
indictment  was  considered  defective  and  quashed.  In  the 
meantime,  the  lost  indictment  was  found  ;  and  upon  this, 
the  plaintiff  in  error  was  tried  and  found  guilty.  To  these 
proceedings,  and  to  the  sufficiency  of  the  indictment,  objec- 
tions were  urged,  and  overruled  in  the  court  below. 

1 .   It  is  claimed  that  the  court  erred  in  deciding  that  the 
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finding  of  a  second  indictment  did  not  supersede  the  first, 
upon  which  defendant  was  tried.  As  the  first  indictment 
was  thought  to  be  lost,  it  seemed  necessary  that  the  grand 
jury  should  present  another  indictment  for  the  ofiense ;  but 
as  the  second  indictment  was  quashed,  and  the  first  indict- 
ment found,  the  first  was  fully  reinstated,  and  in  no  way 
impaired  by  the  proceeding  under  the  second.  If  both  had 
been  before  the  court  at  the  same  time  for  the  same  ofiense, 
that  fact  might  have  been  pleaded.  TAe  State  v.  Wkit- 
more,  5  Pike,  247. 

After  the  second  indictment  was  quashed,  the  first  stood 
alone  ;  and  therefore  it  could  not  be  objected  that  there 
was  another  indictment  pending  for  the  same  offense. 

It  was  held  in  T/ie  People  v.  Monroe^  20  Wend.,  108, 
that  the  mere  finding  of  a  second  indictment  is  not,  per  se, 
a  supersedeas  of  the  first.  We  conclude,  then,  that  the 
court  very  properly  overruled  this  objection. 

2.  The  first  indictment  was  objected  to  on  the  ground 
that  the  offense  is  not  charged  in  the  language  of  the  statute 
under  which  it  was  found.  Rev.  Stat.,  169,  §  20.  The 
crime,  under  this  statute,  consists  of  an  "  assault  with  a 
deadly  weapon,  instrument,  or  other  thing,  with  an  intent 
to  inflict  upon  the  person  of  another  a  bodily  injury,  when 
no  considerable  provocation  appears,  or  where  the  circum- 
stances of  the  assault  show  an  abandoned  and  malignant 
heart,"  &c.  The  indictment  does  not,  either  in  substance 
or  form,  charge  the  offense  as  it  is  defined  by  law.  It 
does  not  allege  that  there  was  no  considerable  provocation, 
nor  that  the  circumstances  of  the  assault  showed  an  aban- 
doned and  malignant  heart.  There  is  no  kind  of  an  aver- 
ment in  reference  to  provocation,  or  the  circumstances  of 
the  assault,  or  the  condition  of  the  heart ;  nothing  in  the 
indictment  that  could  indicate  the  offense  defined  in  that 
section  of  the  statute  to  which  we  have  referred.  It  can- 
not, therefore,  be  considered  a  good  indictment  under  the 
statute,  for  no  "  indictable  offense  is  clearly  charged 
therein."     Rev.  Stat.,  153,  §  46. 
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It  is  urged  by  the  attorneys  for  the  state,  that  as  one 
count  in  the  indictment  charges  the  assault  to  have  been 
"feloniously  and  maliciously,"  "wilfully  and  wickedly" 
committed,  the  averment  is  in  every  respect  equal  to  the 
words  used  in  the  statute.  They  may  express  an  equal,  if  not 
a  much  greater  degree  of  turpitude,  but  they  do  not,  in  any 
particular,  characterize  the  offense  as  it  is  defined  by  statute. 
There  is  no  analogy  in  language,  or  in  the  facts.  The  attor- 
ney must  have  had  in  his  mind  the  law  of  some  other  state 
or  country,  where  the  facts  and  circumstances  constituting 
the  offense  are  materially  different  from  those  defined  by 
our  statute. 

We  do  not  pretend  that  an  indictment  should  follow  the 
very  language  of  the  statute  ;  but  it  should  charge  the  facts 
and  circumstances  constituting  the  offense,  in  substantial 
compliance  with  the  law  defining  the  offense.  Buckley  v. 
State^  2  G.  Greene,  162  ;  Nash  v.  State,  ib,,  286;  States. 
Chambers,  ib.,  302. 

The  indictment  in  the  present  case  is  so  foreign  to  any 
law  in  this  state  defining  the  offense,  that  we  must  pro- 
nounce it  bad. 

Judgment  reversed, 

J.  Burt,  for  plaintiff  in  error. 

D,  S,  Wilson  and  P,  Smith,  for  the  state. 
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ORTON  V.  THE  STATE. 

On  a  trial  for  an  agsault,  articles  of  apprenticeship  may  be  given  as  evidence 
to  the  jury,  in  order  to  show  the  relation  of  master  and  apprentice  between 
the  person  assaulted  and  the  object  in  dispute. 

A  master  may  do  that  to  protect  his  apprentice,  which,  under  other  circum- 
stances would  be  an  assault,  or  give  considerable  provocation  for  one. 

An  informal  or  ambiguous  verdict  may  be  corrected  or  explained  at  any  time 
before  the  jury  is  discharged. 

The  district  court  has  concurrent  jurisdiction  over  all  oflfenses  cognisable 
before  a  justice  of  the  peace. 

A  simple  assault  is  included  in  the  charge  of  an  assault  with  intent  to  commit 
a  bodily  injury. 

Error  to  Lee  District  Court. 

Opinion  by  Greene,  J.  Or  ton  was  indicted  for  an 
assault  upon  Terrel,  and  on  trial  found  guilty.  It  is  now 
contended  that  several  errors  were  committed  below  in  the 
progress  of  the  trial. 

1.  It  is  claimed  that  the  court  erred  in  admitting  in 
evidence  the  indentures  of  apprenticeship,  which  showed 
that  the  brother  of  the  defendant  was  entrusted  to  Terrel 
as  an  apprentice,  by  his  father.  As  the  bill  of  exceptions 
shows  that  the  difficulty  between  Orton  and  Terrel  grew 
out  of  an  attempt  by  Orton  to  take  away  his  brother,  the 
apprentice,  this  instrument  appeared  to  be  relevant  to 
show  Terrel's  rights  and  relation  to  the  boy,  in  order  to 
justify  his  efforts  to  defend  and  retain  him.  By  showing 
that  the  powers,  liabilities  and  duties  of  the  master,  Terrel, 
were  towards  the  object  in  dispute  the  same  as  those  of  a 
parent  towards  a  child,  acts  would  be  justified  on  the  part 
of  the  master  which  would,  in  the  absence  of  such  relation, 
show  him  to  be  the  assailing  and  perhaps  the  guilty  party. 
A  master  may  do  that  to  protect  his  apprentice,  which 
another  party  could  not  do  without  being  the  assailant,  or 
giving  considerable  provocation  for  an  assault.     In  this 
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instance  it  seemed  material  that  the  true  relation  between 
the  person  assaulted  and  the  object  in  dispute  should  be 
fully  understood  by  the  jury.  "We  conclude,  then,  that 
the  court  did  not  err  in  admitting  the  instrument  in  evi- 
dence. 

2.  It  is  claimed  that  the  court  erred  in  overruling  de- 
fendant's motion  in  arrest  of  judgment.  In  support  of 
this  motion,  it  is  urged,  that  the  court  altered  the  verdict 
of  the  jury. 

It  appears  by  the  bill  of  exceptions  that  the  jury  re- 
turned the  following  verdict :  "  We,  the  jury,  find  the 
defendant  guilty  of  the  second  charge  in  the  indictment." 
The  court,  on  receiving  the  verdict,  said,  "  Gentlemen,  let 
us  understand  this  verdict ;  you  find  on  the  simple 
assault?  "  The  jury  assented.  Thereupon  the  court  added 
to  the  verdict,  in  the  presence  of  the  jury,  the  following 
words,  "  the  simple  assault." 

As  the  second  count  in  the  indictment  charges  a 
**  simple  assault "  only,  the  verdict  of  the  jury  justifies 
the  assumption  that  they  found  the  defendant  guilty  on 
the  second  count  in  the  indictment.  The  judgment  in  the 
case  is  in  harmony  with  this  view  of  the  verdict.  The 
words  added  to  the  verdict  in  the  presence  of  the  jury 
were  in  accordance  with  their  explanation  of  the  verdict. 
The  addition  of  those  words  was  justifiable.  They  did  not 
change ;  they  simply  explained  the  intention  and  mean- 
ing of  the  verdict.  Where  a  jury  return  to  the  court  an 
informal  or  ambiguous  verdict,  it  is  the  duty  of  the  court 
to  have  it  corrected  in  form,  or  have  the  ambiguity  ex- 
plained by  the  jury,  at  any  time  before  they  are  discharged, 
Wriffkt  V.  P/iillips,  2  G.  Greene,  191. 

3.  But  it  is  objected  that  a  simple  assault  is  not  indict- 
able, as  the  ofiense  is  cognizable  before  a  justice  of  the 
peace.  Code,  §  3322.  Although  justices  of  the  peace  have 
jurisdiction  over  such  offenses,  it  does  not,  therefore, 
follow  that  the  district  court  is  divested  of  such  jurisdic- 
tion.    In  such  a  case  the  jurisdiction  is  concurrent. 
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The  Code  provides  that  the  district  court  shall  exercise 
general  jurisdiction,  both  civil  and  criminal,  "  when  not 
otherwise  provided  by  law,"  §  1575.  That  jurisdiction 
can  be  taken  away  only  by  express  words.  Wright  v. 
Marsh,  2  G.  Greene,  94. 

Under  the  constitution,  the  district  court  has  jurisdic- 
tion in  all  civil  and  criminal  matters  arising  in  their 
respective  districts.  See  art.  5,  §  4.  The  general  and 
concurrent  extent  of  that  jurisdiction  has  been  repeatedly 
before  this  court.  Chapman  v.  Morgan,  2  G.  Greene, 
374;  Nelson  y.  Gray,  ib.,  397;  Hutton  v.  Drebilbis,  ib., 
593. 

The  indictment  contains  three  counts,  in  each  of  which 
an  indictable  assault  is  charged,  under  which  a  simple 
assault  might  be  included.  A  defendant  may  be  found 
guilty  of  any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  charged  in  the 
indictment.  Code,  §  3039.  A  simple  assault  is  necessarily 
included  in  the  charge  of  an  assault,  with  intent  to  com- 
mit a  bodily  injury,  and  therefore  the  defendant  might 
have  been  found  guilty  under  either  count. 

Judgment  affirmed. 

J,  C,  Hall  and  C.  H.  Phelps,  for  plaintiff  in  error. 

Joseph  M,  Beck)  for  the  state. 
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BRUCE  et  al.  v.  LUCK 

Inhere  the  statute  of  limitation  is  pleaded  in  bar  to  an  action,  a  replication, 
resting  upon  tiie  facts  tiiat  tlie  plaintiff  was  a  non-resident,  and  that  the 
contract  was  made  in  another  state,  is  demurrable. 

Appeal  from  Dubuque  District  Court. 

Opinion  hy  Greene,  J.  This  suit  was  commenced  by 
Thomas  Bruce  and  others,  against  L.  P.  Luck,  on  the  tran- 
script of  a  judgment,  rendered  by  a  justice  of  the  peace, 
on  a  promissory  note,  in  the  state  of  Missouri,  in  1834. 
The  defendant  pleaded  the  statute  of  limitations  of  1 843. 
To  this  the  plaintiffs  replied,  that  they  and  the  defendant 
were  not  residents  of  this  state  at  the  time  the  note  was 
made,  and  that  although  the  defendant  had  been  for  many 
years  a  citizen  of  Iowa,  still  they,  the  plaintiffs,  had  con- 
tinued to  reside  in  Missouri ;  that  said  note  and  judgment 
had  not  been  subject  to  the  laws  of  Iowa  until  the  com- 
mencement of  this  suit ;  and  that  therefore  then  right  of 
action  ought  not  to  be  barred  by  defendant's  plea.  De- 
fendant's demurrer  to  this  replication  was  sustained,  and 
judgment  rendered  in  his  favor.  On  this  ruling  errors 
are  assigned. 

It  is  objected  that  the  statute  of  limitations  is  not 
applicable  to  foreign  contracts  or  notes,  and  non-resident 
plaintiffs.  If  the  laws  of  other  states  are  to  prevail  over 
the  remedial  statutes  of  our  own  state,  if  the  law  of  the 
place  where  the  contract  was  made  is  to  govern  in  all 
matters  affecting  the  remedy,  there  would  be  good  reason 
for  this  objection. 

The  doctrine  seems  to  be  settled  beyond  controversy,  that 
the  lex  fori  must  prevail  in  all  matters  merely  remedial. 
In  this  connection  no  rule  is  better  settled  than  that  the 
statute  of  limitations  of  the  state,  in  which  the  action  is 
brought,  is  to  prevail,  and  not  that  of  the  state  in  which 
the  contract  was  made.      Hawkins  v.  Barney^  5  Peters, 
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457;  McElmagle  v.  Cohen,  13  ib.^  312;  WardY.  Hallam, 
'Z  Dallas,  217;  Richards  v.  Bickley,  13  Sergt.  &  Rawie, 
395;  Leroy  v.  Crownenshield,  2  Mason,  151;  Nash  v. 
Tupper,  1  Cains,  403;  Lincoln  v.  Battelle,  6  Wend.,  475 j 
Ruggles  v.  Keeler,  3  John.,  263;  Bissell  v.  ^a//,  11  /3., 
168;  Cartier  v.  Paige,  8  Ver.,  150;  Hinton  v.  TownSy 
1  Hill,  (S.  C.,)  439;  GV-a2?es  v.  GVa?;^5,  2  Bibb,  207; 
Egberts  v.  i)f^(^/e,  3  McLean,  86. 

It  is  not  pretended  tbat  the  defendant  in  this  case  was 
not  a  resident  of  the  state  from  the  time  the  statute  com- 
menced to  run  until  the  limitation  had  expired.  ,  The 
replication  rested  entirely  upon  the  facts  that  the  plain- 
tiff had  been  a  non-resident  during  that  time,  and  that 
the  contract  was  made  in  another  state.  So  far  as  those 
facts  are  concerned,  we  are  fully  confirmed  in  the  opinion 
that  they  cannot  remove  this  case  from  the  effect  of  the 
statute. 

Judgment  affirmed. 

Hempstead  and  Burt,  for  appellant. 

Z.  A,  Thomas  J  ioi  appellee. 


KARRICK  V.  PRATrS  EXECUTORS. 

A  foreign  executor  has  no  authority  to  commence  a  snit  in  this  state  with, 
out  first  filing  a  bond,  and  letters  testamentary,  as  required  by  Laws  of 
1845.      • 

Appeal  from  Dubuque  District  Court. 

Opinion  by  GtReene,  J.  This  was  an  action  of  assmnp- 
sit,  commenced  in  1851,  by  Simon  A.  Greagnon  and  R. 
Pratt,  executors,  &c.,  of  E.  F.  Pratt,  against  Geo.  Ord 
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Karrick,  on  a  promissory  note.  To  the  declaration,  the 
defendant  pleaded  specially,  that  the  plaintiffs  ought  not 
to  have  or  maintain  their  action,  for  the  reason,  that  at  the 
time  the  action  was  commenced,  no  letters  testamentary 
had  been  granted  to,  or  taken  by  the  plaintiffs  ;  and  that 
no  copy  of  letters  or  bond  had  been  filed,  as  required  by 
statute,  &c.  The  replication  admitted  the  plea,  but  averred 
that  letters  and  a  bond  had  been  subsequently  filed,  &c. 
Demurrer  to  the  replication  overruled,  and  judgment  ren- 
dered for  the  plaintiffs. 

It  is  urged  that  the  demurrer  should  have  been  sustained, 
as  foreign  executors  or  administrators  are  required  by 
statute,  before  entering  upon  the  discharge  of  their  duty, 
to  make  out  a  good  and  sufficient  bond,  and  to  file  with  the 
judge  of  probate  their  letters  testamentary,  or  an  attested 
copy  thereof.  Laws  of  1845,  49,  50,  §§  1,2.  These  were 
necessary  qualifications  before  they  were  authorized  to 
commence  and  prosecute  suits  in  this  state.  As  a  general 
rule,  a  foreign  administrator,  or  executor  cannot  maintain 
an  action  without  the  authority  of  a  com-t  of  probate  in  the 
state  where  the  debtor  resides.  Story's  Con.  of  Laws, 
§§  512,  513  ;  Goodwin  v.  Jones,  3  Mass.,  513 ;  11  ib.,  313: 
2  New  Hamp.,  292 ;  4  Ran.,  158. 

As  this  rule  is  modified  by  our  statute,  it  is  claimed  that 
it  is  not  applicable  to  this  state.  But  surely  the  statute 
to  which  we  have  referred  is  applicable,  and  should  be 
observed.  We  are  of  the  opinion  that  the  executors  had 
no  authority  to  commence  this  suit,  without  having  first 
complied  with  the  directions  of  the  statute ;  and  that  the 
court  below  erred  in  overruling  the  demurrer. 

Judgment  reversed. 

B,  M.  Saimiels,  for  appellant. 

Geo.  L.  Nightingale,  D»  S,  Wilson  and  P,  Smith,  for 
appellees. 

Vol.  IY.  11 
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SMITH  V.  CAEROLL. 

Rails,  laid  np  in  a  fence  inclosing  a  field,  or  a  portion  of  a  field,  are  8  part 
of  the  freehold,  although  the  fence  is  not  staked  with  stakes  sunk  into 
the  ground. 

Appeal  from  Jackson  District  Court. 

Opinion  hy  Greene,  J.  This  was  an  action  of  trespass, 
commenced  by  John  G.  Smith  against  John  Carroll,  for 
tearing  down  a  fence,  and  hauling  away  the  rails.  Verdict 
and  judgment  for  the  defendant.  The  only  error  assigne  1 
in  the  case,  is  in  relation  to  the  instructions  given  by  ihj 
court  to  the  jury.  The  court  charged  as  follows: — "  That 
if  they  believe,  from  the  testimony,  that  the  fence  in  ques- 
tion was  not  staked  with  stakes  sunk  or  fastened  into  the 
ground,  it  was  not  a  part  of  the  freehold,  so  as  to  enable . 
the  plaintiff  to  sustain  an  action  of  trespass,  and  they 
must  find  for  the  defendant." 

In  this  charge  to  the  jury,  the  court  seemed  determined 
to  adhere,  without  exception  or  reservation,  to  the  old 
maxim :  "  Quiequid  plantatum  solo,  solo  cedit''''  What- 
ever is  affixed  to  the  soil,  belongs  to  the  soil.  Under  this 
maxim,  a  general  rule  has  been  observed  from  remotest 
antiquity,  that  a  chattel  does  not  lose  its  personal  nature, 
unless  fixed  in  or  to  the  ground,  or  some  foundation  which 
in  itself  forms  part  of  the  freehold.  But  even  this  rule, 
old  and  universal  as  it  is,  admits  of  some  qualifications. 
The  strictness  of  the  rule  has  not  only  been  materially 
relaxed  between  landlord  and  tenant,  between  heir  and 
executor,  but  it  has  also  been  modified,  to  some  extent  at 
least,  in  its  application  to  peculiar  cases,  circumstances 
and  customs. 

It  is  often  difficult  to  decide  what  articles  are  so  annexed 
to  the  soil  as  to  pass  with  the  freehold.  In  such  cases,  the 
best  test  appears  to  be,  whether  the  removal  can  be  effected 
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without  substantial  injury  to  tlie  freehold.    Avery  v.  Chis- 
hjn,  3  Ad.  and  E.,  75. 

No  one  will  doubt  that  a  farm  inclosed  is  more  valuable 
than  the  land  would  be  without  a  close.  To  remove  a 
fence  from  a  freehold,  to  destroy  the  close,  must  be  a 
substantial  injury ;  and  therefore  a  fence  which  forms  a 
close,  or  any  part  of  an  inclosed  place  on  the  premises, 
should  be  regarded  as  a  part  of  the  freehold.  It  makes  no 
difference  how  the  fence  is  constructed,  or  of  what  mate- 
rial. If  of  rails,  it  may  or  may  not  have  stakes  sunk  or 
fastened  into  the  ground.  The  only  question  to  be  decided 
is :  Are  the  rails  so  laid  or  arranged  as  to  constitute  a 
fence  ? 

Under  the  ruling  of  the  court  below,  a  very  large  por- 
tion, and  perhaps  the  greater  portion  of  the  fences  in  this 
state,  would  be  rejected  from  the  freehold.  The  conse- 
quences would  be  serious,  and  often  result  in  great  wrong 
and  injustice. 

In  Burleson  v.  Teeple,  2  G.  Greene,  542,  this  court 
decided  that  a  rail  fence  built  upon  the  public  land  by 
mistake,  passed  with  the  freehold  to  the  purchaser  from  the 
government,  although  the  rails  had  been  detached  from 
the  soil  by  a  wrong  doer.  The  same  doctrine  was  held  in 
Seymour  v.  Watson,  5  Blackf.,  555.  In  this  case,  the 
general  principle  is  recognized,  that  a  fence,  which  in- 
closes a  field,  is  necessary  for  the  use  and  occupation  of 
the  ground,  and  cannot  be  removed  without  injury  to  the 
freehold.     2  Kent's  Com.,  342 ;  2  Bacon's  Ab.,  63. 

The  quality  of  the  fence,  or  manner  in  which  it  is 
constructed,  cannot  change  the  principle.  If  it  is  a  fence 
inclosing  a  field,  it  becomes  a  part  of  the  freehold.  It  has 
been  held,  and  we  think  with  good  reason,  that  the  fencing 
materials  on  a  farm,  which  had  been  used  as  part  of  a  close, 
but  temporarily  detached,  were  a  part  of  the  freehold,  and 
passed  with  the  farm  to  the  purchaser.  Goodrich  v.  Jones^ 
2  Hill,  142. 

We  conclude,  then,  that  although  the  instruction  given 


148  SUPREME  COUHT  CASES, 

Whitmore  v.  Bowman. 

in  this  case  may  have  heen  justified  by  a  strict,  technical, 
and  unqualified  construction  of  the  maxim  to  which  we 
have  referred,  still,  it  is  not  consistent  with  the  reason 
and  leading  object  of  that  maxim ;  it  is  not  in  accordance 
with  the  rights  and  justice  of  this  case,  and  is  in  direct 
conflict  with  the  authorities  in  point,  and  with  the  condi- 
tion and  customs  of  the  country. 

Judgment  reversed, 

P,  Smith  and  D.  T.  Spurr,  for  appellant. 

F,  Bangs,  for  appellee. 


>  •  *  •  « 


WHITMOKE  et  al.  v.  BOWMAN. 

In  an  action  for  damages  to  personal  property,  the  articles  should  be  so 
specified  as  to  inform  the  defendant  of  the  extent  of  the  action,  and  proof 
to  be  adduced  against  him;  and  hence  when  the  petition  claimed  for 
damages  to  '•  furniture,  &c.,"  it  was  error  to  admit  proof  for  injuries  done 
to  coflPee,  sugar  and  apples. 

A  witness  should  be  required  to  state  facts,  and  not  his  opinion,  except  on 
questions  of  science,  skill  or  trade,  in  relation  to  which  he  is  an  expert. 

Upon  questions,  wherein  the  jurors  are  as  well  qualified  to  form  an  opinion 
as  the  witness,  the  opinion  of  the  latter  should  not  be  received  in  evidence. 

As  a  general  rule,  witnesses  are  to  state  such  facts  as  are  relevant  to  the  issue, 
and  from  those  facts  the  jury  are  to  draw  their  own  conclusions. 

A  public  ferryman  is  regarded  at  law  as  a  common  carrier,  and  is  bound  to 
provide  suitable  boats,  landings,  fastenings  and  fixtures. 

Appeal  from  Jackson  District  Court. 

Opinion  by  Greene,  J.  This  action  was  commenced  by 
Jacob  Bowman  against  Whitmore  and  Grant,  for  the  loss 
of  a  horse,  and  damage  to  harness,  furniture,  &c.,  at  the 
defendants'  ferry,  under  the  charge  of  gross  negligence  in 
the  management  of  their  ferry  boat.     The  answer  denies 
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negligence,  and  alleges  the  loss  to  have  been  occasioned 
by  the  carelessness  and  negligence  of  plaintiff's  son,  who 
had  the  horse  and  wa^on  in  charge.  Issue  joined  upon 
the  facts;  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff. 

1.  On  the  trial,  evidence  was  admitted  in  relation  to 
articles  having  been  lost  and  destroyed,  which  were  not 
specified  in  the  petition.  To  this  evidence  defendants 
objected,  on  the  ground  that  a  recovery  could  be  had  only 
for  such  articles  as  the  petition  designated.  We  think  this 
objection  should  have  been  respected  by  the  court.  Such 
articles  as  coffee,  sugar  and  apples,  are  not  sufficiently 
designated  under  the  term,  "  furniture,  &c." 

In  an  action  for  damages  to  personal  property,  the 
articles  should  be  so  specified  that  the  defendant  may  be 
informed  as  to  the  extent  of  the  action  and  proof  to  be 
adduced  against  him.  2  Greenl.  Ev.,  §§  255,  256,  278; 
Bacon's  Ab.,  507 ;  Holmes  v.  Hodgson^  17  Eiig.  C.  L.,  109. 

But  it  is  claimed  that  the  variance  between  the  petition 
and  evidence  was  not  material,  because  the  defense  set  up 
charged  the  loss  to  have  been  occasioned  by  the  negligence 
of  plaintiff's  son  or  agent.  True,  by  not  denying  the  loss, 
and  seeking  to  avoid  damages ;  by  charging  the  loss  to 
have  been  the  result  of  plaintiff^s  own  negligence,  he 
admitted  there  was  a  loss,  as  set  out  in  the  petition.  But 
he  did  not  confess  a  loss  of  articles  that  were  not  described 
in  the  petition.  He  admitted  the  loss  of  "  a  horse,  furni- 
ture, &c.,"  but  did  not  admit  a  loss  of  coffee,  sugar  and 
apples.  Nor  can  the  meaningless  letters,  "  &c.,"  be  ex- 
torted into  a  designation  of  those  commodities. 

2.  It  is  objected  that  the  court  erred  in  permitting  plain- 
tiff^s  witnesses  to  give,  in  evidence,  their  opinions  as  to  the 
amount  and  value  of  the  damages  done  to  the  goods. 
This  objection  is  not  without  foundation.  As  a  general 
rule,  witnesses  should  state  facts,  and  not  opinions.  They 
should  give,  in  evidence,  what  they  have  seen  and  know 
iu  relation  to  the  issue  pending,  and  from  those  facts  the 
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jury  will  form  an  opinion.  To  this  rule,  however,  there 
are  many  exceptions.  These  exceptions  are  applicable 
mostly  to  questions  of  science,  skill  or  trade,  and  to 
persons  who  are  expert  in  relation  to  those  questions. 
But  in  no  case  should  a  witness  be  permitted  to  express  an 
opinion  as  evidence,  where  the  jury,  to  whom  the  facts  are 
submitted,  are  supposed  to  be  equally  well  qualified  to 
form  an  opinion.  Unless  this  practice  should  prevail,  it 
must  follow  that  witnesses,  subject  often  to  strong  feelings 
of  prejudice  or  partiality,  may  dictate  a  verdict  to  the 
jury. 

In  support  of  this  general  rule,  and  the  exceptions, 
many  authorities  might  be  cited.  16  Ohio,  513  ;  7  Wend., 
78;  17  ib.,  160;  19  ib.,  576;  10  Ala.,  460,  469;  3  New 
Hamp.,  349,  364,  366;  1  Greenl.  Ev.,  §  440;  5  Phil.  Ev., 
112,  note  173;  1  G.  Greene,  170. 

These  authorities  clearly  indicate  that  the  legal  course 
to  be  pursued  in  such  cases,  is  to  lay  before  the  jury  such 
facts  as  are  relevant  to  the  issue,  and  from  these  facts  let 
the  jury  draw  their  own  conclusions. 

3.  The  court  charged  the  jury  that  the  defendants, 
with  their  ferry,  were  regarded  at  law  as  common  car- 
riers, and  bound  to  provide  suitable  boats,  fastenings, 
landings  and  fixtures,  of  all  kinds,  for  the  safe  transport 
of  persons  and  teams.  This  instruction  is  assigned  as 
error,  and  it  is  urged  that  ferrymen  are  not  bound  to 
observe  the  same  diligence,  and  are  not  responsible  for 
the  same  ordinary  negligence,  as  would  attach  to  a 
common  carrier,  for  the  reason  that  the  owner  or 
his  agent  usually  accompanies  the  goods,  and  becomes 
himself  responsible  for  the  c:ire  of  them.  The  doctrine 
seems  to  be  well  settled,  that  ferrymen  are  to  be  re- 
garded as  common  carriers,  and  are  responsible  for  the 
same  degree  of  care  and  diligence  in  the  performance 
of  their  undertakings.  It  would  seem  to  be  bad 
policy  to  relax  this  rule.  If  negligence  and  irrespon- 
sibility  slioukl   be  countenanced  in  the  management  of 
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ferries,  there  would  be  much  less  security  for  life  as  well 
as  property. 

The  authorities  appear  lo  be,  without  conflict,  that  a 
public  ferryman  should  be  regarded  at  law  as  a  common 
carrier.  Babcock  v.  Herbert,  3  Ala.,  392;  Ferry  Co.  v. 
Clark,  Riley,  300;  Smith  v.  Seward,  3  Barr.,  342. 

In  Cohen  v.  Hume,  1  McCord,  439,  it  is  decided  that  as 
soon  as  a  carriage  is  fairly  on  the  drop  or  slip  of  a  flat,  it 
is  in  the  ferryman's  possession,  and  he  is  liable  for  any 
damage  that  happens  to  it  or  to  the  horses,  although  they 
were  driven  by  the  owner's  servant. 

It  was  held  in  Pomeroy  v.  Donaldson,  5  Miss.,  36,  that 
a  ferryman  is  a  common  carrier,  and  liable  not  only  for 
gross  negligence,  but  for  all  losses,  except  such  as  are 
occasioned  by  the  act  of  God,  or  the  enemies  of  the 
country. 

Even  the  owner  of  a  private  ferry,  when  no  public  road 
has  been  established,  may  so  use  his  ferry  as  to  subject 
himself  to  the  liability  of  a  common  carrier,  if  he  under- 
takes, for  hire,  to  convey  persons  generally,  with  their 
teams  and  goods,  across  the  river.  Littlejohn  v.  Jones,  2 
McMuUan,  365. 

We  conclude,  then,  that  the  court  charged  correctly 
upon  this  point ;  but  a  trial  de  novo  must  be  awarded  upon 
the  other  two  points. 

Judgment  reversed. 

Piatt  Smithy  for  appellant. 

J,  W.  Jenkins  and  Van  H,  Higgins,  for  appellee* 
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HUDSON  V.  PLANK  ROAD  CO. 

Where  the  petition  seeks  to  recover  an  amount  subscribed  to  the  capital 
stock  of  a  plank  road  company,  a  copy  of  the  subscription  paper  should 
be  annexed  to  the  petition. 

Appeal  from  Des  Moines  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced  by 
the  Bm-lington  and  Louisa  County  Plank  Road  Company, 
against  Silas  A.  Hudson,  to  recover  the  amount  sub- 
scribed by  him  to  the  capital  stock  of  the  company.  The 
defendant  demm-red  to  the  petition  on  the  grounds  that  a 
copy  of  the  instrument,  on  which  the  action  is  founded, 
is  not  filed  with,  or  annexed  to,  the  petition.  This  de- 
murrer was  overruled,  and  judgment  rendered  against  the 
defendant  for  the  amount  claimed. 

Defendant  appealed,  and  now  seeks  to  reverse  the  judg- 
ment, and  claims  that  the  court  erred  in  overruling  the 
demurrer.  The  Code,  §  1750,  requires  that,  "When  a 
pleading  is  founded  upon  a  written  instrument  or  account, 
a  copy  thereof  must  be  annexed  to  such  pleading,  or  it 
will  be  a  sufficient  ground  for  a  demurrer  thereto." 

This  action  was  necessarily  founded  upon  the  subscrip- 
tion paper,  to  which  defendant  subscribed  one  share  of 
stock.  The  petition  was  founded  upon  that,  for  that  alone 
created  the  liability.  Hence  a  copy  of  that  instrument  or 
subscription  paper,  should  have  been  annexed  to  the  peti- 
tion. Without  that  copy,  the  petition  was  demurrable. 
The  demurrer  should  have  been  sustained. 

Judgment  reversed. 

M,  D,  Browning  and  J,  Tracy ^  for  appellant. 

J.  C,  Hall  and  L.  T).  Crocker^  for  appellee. 
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CREW  et  <d.  V.  McCLUNG. 

Where  a  demurrer  to  a  petition  is  only  applicable  to  the  attachment  pro 

ceeding,  an  erroneous  ruling,  in  relation  to  such  demurrer,  cannot  affect 

the  judg-ment  on  the  merits. 
If  the  requisite  facts  for  an  attachment  are  clearly  stated  in  the  petition,  it 

is  not  necessary  to  follow  the  exact  language  of  the  Code. 
When  the  answer  distinctly  traverses  the  material  averments  in  a  petition, 

so  far  as  they  relate  to  the  attachment,  that  issue  of  fact,  if  desired  by 

defendant,  should  be  regularly  tried  and  determined. 
It  is  error  to  render  judgment  upon  a  debt  not  due,  without  the  consent  of 

the  debtor,  although  property  may  be  attached  to  secure  such  a  debt. 

Appeal  from  Clinton  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced  by 
attachment,  against  Thomas  Crew  and  others,  on  three 
promissory  notes.  A  demurrer  to  the  petition,  and  a 
motion  to  dissolve  the  attachment,  were  overruled.  Judg- 
ment was  rendered  in  favor  of  plaintiff  for  the  full  amount 
of  the  notes,  although  one  of  the  three  notes  had  not 
matured  at  the  date  of  the  judgment. 

1.  The  appellants  seek  to  reverse  the  judgment  under 
the  assumption  that  the  com-t  erred  in  overruling  the 
demurrer.  As  the  causes  assigned  for  demurrer  are  appli- 
cable only  to  that  part  of  the  petition  which  relates  to  the 
attachment  branch  of  the  case,  that  ruling  should  not 
disturb  the  judgment  on  the  merits. 

2.  It  is  urged  that  the  motion  to  dissolve  the  attach- 
ment was  erroneously  overruled.  The  reasons  assigned 
for  this  motion  are  applicable  to  that  part  of  the  petition 
which  relates  to  attachments  for  debts  not  due,  and  on 
which  nothing  but  time  is  wanting  to  fix  an  absolute 
indebtedness.  The  petition  stated  this  fact,  as  reqiiired 
by  the  Code,  and  also  stated  "  that  said  defendants  have 
disposed  of  their  property,  in  part,  with  intent  to  defraud 
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their  creditors,  and  also  that  the  said  defendants  are 
about  disposing  of  their  remaining  property,  with  the 
intent  to  defraud  their  creditors."  The  only  question  to 
be  considered  is,  Does  this  averment  in  the  petition  fully 
embrace  the  fact  or  averment  required  by  the  Code, 
§  1852.  The  fact,  as  stated  in  the  Code,  is,  "that  the 
defendant  is  about  to  dispose  of  his  property,  with  intent 
to  defraud  his  creditors."  Although  the  averment  in  the 
petition  is  not  in  the  very  words  of  the  Code,  still  it 
comprehends  all,  and  even  more  than  is  required.  The 
exact  language  of  the  Code  need  not  be  given.  It  is 
sufficient  if  the  requisite  fact  is  clearly  stated.  If  parties 
have  disposed  of  a  portion  of  their  property,  and  "  are 
about  disposing  of  tAeir  remaining  property,^''  it  would 
seem  superfluous  to  say,  "  without  leaving  sufficient  re- 
maining to  pay  their  debts."  We  think  the  court  did  not 
err  in  overruling  the  motion. 

3.  The  defendant's  answer  traversed  those  facts  in  the 
petition  upon  which  the  attachment  was  issued,  but  ad- 
mitted the  execution  of  the  notes.  And  thereupon  the 
court  rendered  judgment  upon  all  the  notes,  without 
deciding  the  issue.  The  averments  in  relation  to  the 
attachment  were  material.  If  those  averments  were  not 
true,  the  plaintiff  had  no  right  to  a  continuance  of  the 
attachment  lien,  nor  had  he  a  right  to  his  action  upon  the 
note  that  was  not  due.  As  those  material  facts  were  dis- 
tinctly traversed  by  defendant's  answer,  the  issue  should 
have  been  regularly  tried  and  determined.  But  as  those 
facts  relate  only  to  the  attachment,  and  the  note  which 
had  not  matured,  the  judgment  will  be  reversed  only  so 
far  as  they  are  concerned. 

4.  The  only  remaining  question  presented  in  this  case  is, 
Can  a  judgment  be  properly  rendered  upon  a  note  or  debt 
before  it  is  due  ?  Where  nothing  but  time  is  wanted  to  fix 
an  absolute  indebtedness,  an  attachment  may  be  issued  to 
secure  such  indebtedness,  under  the  provisions  of  the 
Code,  §  1852 ;'  but  it  does  not  follow  that  a  judgment  may 
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be  rendered  against  the  debtor,  without  his  consent,  before 
the  liability  is  matured.  Unless  expressly  required  by 
law,  or  justified  by  the  consent  of  the  debtor,  a  court 
should  not  feel  authorized  to  render  a  judgment  so  prema- 
turely. That  section  of  the  Code  was  enacted  as  a  protec- 
tion against  fraudulent  creditors,  and  not  to  authorize 
abortive  judgments.  The  lien  might  be  created  before 
the  indebtedness  matured,  when  a  party  is  attempting  to 
defraud  his  creditors,  but  a  judgment  could  not  legiti- 
mately follow  until  after  there  is  a  default  in  payment. 

The  attachment  is  dissolved,  and  so  far  as  it  relates  to- 
the  note  that  was  not  due,  the  judgment  is  reversed. 

Judgment  reversed. 

Smith,  McKinlay  and  Poor,  for  appellants. 

Cook  and  Bro.,  for  appellee. 


-     »>»»«■ 


GILLAM  et  al  v.  HUBER. 

A  note  transferred  before  due,  and  in  good  faith,  cannot  be  avoided  by  & 
subsequent  payment  on  garnishee  process,  but  such  payment  would  be 
good  against  an  assignee,  who  fraudulently  obtained  the  note  to  defeat  the 
creditors  of  the  payee. 

Appeal  from  Lee  District  Court. 

Opinion  hy  Greene,  J.  This  action  is  founded  on  a 
promissory  note,  given  by  Gillam  and  Loveland  to  A. 
Hitter,  due  April  1,  1852,  for  $275  77.     By  indorsement 
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on  the  back  of  the  note,  dated  March  3,  1852,  it  was 
assigned  to  the  appellee,  Martin  Huber. 

Among  other  things,  the  defendants  aver  in  their  an- 
swer, that  the  administrator  of  Charles  F.  Peters  obtained 
a  judgment  against  A.  Ritter  for  $272,  and  on  the  22d  of 
June,  1852,  execution  issued,  and  the  original  indebted- 
ness of  the  defendants  to  A.  Ritter  was  levied  upon,  and 
they  paid  to  the  sheriff,  on  the  execution,  the  sum  of 
$255  77,  without  notice  of  the  transfer,  and  that  the 
transfer  took  place  after  said  payment,  and  was  made  to 
defeat  the  garnishee  process. 

The  plaintiff  denies  these  averments,  and  claims  to  be 
an  innocent  holder  of  the  note  for  a  valuable  considera- 
tion, obtained  before  it  was  due.  Under  these  pleadings, 
the  plaintiff  recovered  judgment  for  the  amount  of  the 
note. 

On  the  trial,  the  court  very  correctly  charged  the  jury, 
that  if  they  found  from  the  evidence  that  the  note  was 
transferred  in  good  faith,  before  due,  to  the  plaintiff,  the 
subsequent  payment  by  defendants,  on  a  garnishee  pro- 
cess, would  be  a  payment  in  their  own  wi'ong,  and  would 
not  shield  them  in  law  from  paying  it  a  second  time,  to 
an  innocent  assignee.  But  the  defendants  requested  the 
court  to  instruct  the  jury:  "  that  if  defendants  paid  the 
amount  of  the  note  to  the  sheriff,  on  execution  against 
Ritter,  and  if  plaintiff's  title  to  the  note  was  obtained  to 
defeat  the  creditors  of  Ritter,  and  in  fraud,  the  plaintiff 
cannot  recover,  and  the  payment  to  the  sheriff  would 
be  good  against  such  fraudulent  holder."  This  in- 
struction the  court  refused  to  give.  This  we  think  is 
erroneous.  The  instruction  should  have  been  given.  If 
not  in  the  very  form,  it  should  at  least  have  been  given 
in  substance,  with  such  explanations  as  the  evidence  in 
the  case  might  require.  Such  instruction  was  at  least 
applicable  to  the  pleadings  in  the  case,  and,  so  far  as  we 
can  judge  from  the  bill  of  exceptions,  equally  applicable 
to  the  evidence.     If  the  plaintiff  did  not  acquire  posses- 
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sion  of  the  note  in  good  faith,  as  an  innocent  assignee,  if 
the  transfer  was  made  to  defraud  Ritter's  creditors,  there 
could  be  no  legal  propriety  in  requiring  the  defendants  to 
pay  the  note  a  second  time  for  his  benefit. 

Judgment  reversed. 

«/.  C.  Hall,  for  appellants. 

Miller  and  Beck,  for  appellee. 


DAWSON  V.  JEWETT. 

An  attachment  should  not  be  granted,  unless  asked  for  in  plaintiff's  petition. 
A  note  made  payable  to  bearer  should  be  transferable  by  indorsement,  or 
else  sued  in  the  name  of  the  payee,  or  his  legal  representative. 

Appeal  from  Polk  District  Court. 

Opinion  hy  Greene,  J.  This  suit  was  commenced  by 
attachment.  The  action  was  rounded  on  two  promissory 
notes,  and  an  item  of  account.  Trial  by  jury.  Verdict 
and  judgment  for  plaintiff.  Defendant  appealed  and  has 
assigned  several  errors. 

1.  It  is  claimed  that  the  court  erred  in  overruling  the 
motion  to  dissolve  the  attachment.  There  is  at  least  one 
good  cause  given  for  dissolving  the  attachment.  The  peti- 
tion gives  no  reason,  nor  does  it  ask,  for  an  attachment, 
and  therefore  it  should  not  have  been  granted.  The  relief 
granted  should  not  exceed  that  requested  by  the  petition. 
Code,  §  1820.  This  rule  should  be  especially  observed  in 
reference  to  the  extraordinary  and  stringent  proceeding  by 
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attachment.    This  process  should  only  be  granted  for  good 
cause,  and  when  especially  demanded  in  the  petition.* 

2.  The  second  and  third  errors  assigned  are  in  refer- 
ence to  the  two  notes  which  were  permitted  to  go  to  the 
jury.  Neither  of  these  notes  was  made  payable  to  the 
plaintiff,  nor  was  either  of  them  payable  to  bearer,  or 
indorsed  by  the  payee.  The  answer  denied  plaintiff^s  right 
to  these  notes,  and  defendant  objected  to  their  introduc- 
tion. Still  the  court  overruled  the  objection,  and  admitted 
the  notes  in  evidence.  This  was  error.  As  the  notes  were 
not  payable  to  bearer,  they  could  not  be  transferred  by 
mere  delivery.  They  should  have  been  indorsed  by  the 
payee,  or  sued  in  his  name,  or  in  the  name  of  his  legal 
representative. 

Besides,  the  answer  expressly  alleged,  by  way  of  avoid- 
ance, that  plaintiff  did  not  own  the  notes.  This  allega- 
tion was  not  denied,  and  should  therefore  have  been  taken 
as  true. 

Judgment  reversed. 

Madison  Young,  for  appellant. 

J".  E»  Jewett,  pro  se, 

-  Ante  p  '>I8. 
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LUMAN  V.  KERR'S  ADMINISTRATOR. 

Although  an  instruction  requested  by  counsel  may  state  the  law  correctly,  it 
should  not  be  given,  if  it  assumes  facts  to  be  proved  as  true,  which  are  in 
issue  before  the  jury. 

Appeal  fkom  Lee  District  Court. 

Opinion  hy  Greene,  J.  This  was  an  action  of  replevin 
commenced  by  L.  Luman  against  B.  Kerr  before  a  justice 
of  the  peace  in  Henry  county,  to  recover  possession  of  a 
mare.  Verdict  for  defendant.  On  appeal  to  Henry  district 
court,  two  trials  were  had,  in  both  of  wliich  the  jury  dis- 
agreed. Venue  changed  to  Lee  county.  Verdict  and 
judgment  for  defendant. 

The  bill  of  exceptions  shows  the  transaction.  It  appears 
that  the  plaintiff  traded  the  horse  in  question  to  one  Smith 
for  another  horse.  Smith  warranted  his  horse  to  be  sound 
and  true,  and  the  evidence  would  indicate  that  Smith 
agreed  if  his  horse  was  not  as  he  recommended  him,  it  was 
to  be  no  trade.  The  horse  appeared  to  be  both  unsound 
and  untrue.  The  next  day  plaintiff  went  to  Smith  to 
return  the  horse,  and  recover  the  mare,  but  Smith  was  not 
at  home.  In  about  a  week  he  went  again  to  Smith,  who 
then  refused  to  trade  back.  Some  time  after  Smith  sold 
the  mare  to  Kerr,  the  defendant,  from  whom  the  plaintiff 
replevied. 

The  question  whether  the  trade  was  absolute  or  condi- 
tional was  submitted  to  the  jury,  under  the  instruction  that 
if  they  believed  the  trade  to  be  conditional,  the  plaintiff 
was  not  thereby  divested  of  his  property,  and  was  entitled 
to  recover,  if  he  had  used  due  diligence  in  taking  back  the 
horse  he  received  from  Smith,  and  in  claiming  the  one 
sued  for. 

Several  errors  are  assigned  in  relation  to  the  instructions 
which  were  given  at  the  request  of  the  defendant.     The 
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instructions  objected  to  relate  to  fraudulent  contracts,  and 
all  assume,  in  substance,  that  such  contracts  are  not  void, 
and  voidable  only  at  the  instance  of  the  injm-ed  party,  and 
against  the  perpetrator  of  the  fraud ;  and  that  such  fraud 
can  in  no  event  be  available  against  an  innocent  third 
party,  who  purchased  in  good  faith  and  without  notice 
of  the  fraud. 

Assuming  the  facts  in  the  case  to  have  been  fully  proved, 
as  claimed  by  defendant's  counsel,  these  instructions  con- 
tained no  erroneous  proposition  of  law.  Abstractly 
considered,  they  would  be  correct,  but  when  consid- 
ered in  connection  with  the  facts  in  the  case,  they  were 
calculated  to  exert  too  strong  an  influence  against  the 
plaintiff.  They  assumed  facts  to  have  been  proved,  which 
were  in  dispute  and  to  be  decided  by  the  jury.  They 
take  for  granted,  or  assume  to  decide,  facts  which  were 
neither  admitted  by  the  pleadings,  nor  proved  by  the 
evidence.  They  take  for  granted  that  the  purchase  was 
unconditional,  upon  adequate  consideration,  and  without 
notice  of  fraud.  Such  instructions  are  calculated  to  mis- 
lead the  jury ;  and  although  they  state  the  law  correctly, 
they  charge  too  strongly  upon  the  facts.  So  far  as  facts  are 
concerned,  the  jury  should  be  left  free  from  any  influence 
by  the  court.  These  instructions  appear  to  have  been 
worded  with  a  particular  reference  to  the  influence  they 
would  be  likely  to  have  upon  the  jury  in  deciding  the 
facts.  Nothing  would  be  more  likely  to  exert  an  undue 
influence  on  a  jury,  than  the  positive  and  decisive  lan- 
guage contained  in  the  instructions  in  reference  to  the 
facts.  Before  the  instructions  were  asked,  the  court  had 
charged  the  jury  fully  and  correctly  upon  the  law  of 
the  case,  and  left  the  facts  with  them,  where  they  legiti- 
mately belonged.  But  defendant's  counsel  very  adroitly 
managed  to  decide  those  facts  for  the  jury,  in  the  instruc- 
tions, so  gilded  and  embellished  with  a  correct  statement 
of  the  law,  as  to  obstruct  the  discrimination  of  the  court, 
and  especially  calculated  to  mislead  the  jury.     Great  care 
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and  discrimination  should  be  exercised  by  nisi  prizes 
courts,  in  submitting  such  instructions  as  are  requested 
by  counsel,  for  when  approved  and  repeated  by  the  judge, 
the  jury  take  it  for  granted  that  the  facts,  as  well  as  the 
law  of  the  case,  are  to  be  decided  accordingly.  Most 
jurors  are  glad  to  escape  the  trouble  of  an  investigation, 
and  the  perplexity  of  deciding;  and  are  more  than  in- 
clined to  adopt  any  judicial  decision,  or  intimation,  that 
may  be  submitted  to  them.  Hence  great  caution  should 
be  exercised,  and  jurors  should  often  be  admonished  by 
the  courts  that  they  alone  are  to  investigate  and  decide 
the  facts  in  the  case  submitted  to  them. 

The  impropriety  of  charging  a  jury  upon  the  facts,  so 
as  to  direct  their  finding,  was  considered  in  Woods  v. 
Mains,  1  G.  Greene,  275 ;  and  still  more  fully  in  Ft^ed- 
erick  V.  Gaston,  ib.,  401.  True,  in  those  cases,  the  charge 
was  made  directly  upon  the  facts,  while  in  the  present 
case,  the  facts  in  issue  were  assumed  to  be  true  and 
established,  under  an  avowed  instruction  upon  the  law. 
Both  are  alike  objectionable  and  repugnant  to  the  policy 
of  our  law. 

Judgment  reversed. 

J,  C  Hall  and  Wm,  Thompson^  for  appellant. 

Geo,  C,  Dixon,  for  appellee. 
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O'FERRALL  v.  SIMPLOT. 

In  an  action  at  law,  by  a  widow  for  dower,  a  material  omission  in  a  certifi< 

cate  of  acknowledgment,  cannot  be  supplied  by  parole  proof. 

The  form  of  acknowledgment  used  in  1840,  not  to  be  regarded  as  a  con- 
struction of  the  Statute,  approved  January  4,  1840,  under  authority  of 
Jackson  v.  Oumaer,  2  Cow.,  552. 

A  certificate  of  acknowledgment  by  a,  feme  covert,  under  the  Statute  of  1840, 
which  does  not  state  that  she  was  made  acquainted  with  the  contents  of 
the  deed,  nor  that  she  relinquished  her  dower,  is  fatally  defective,  and 
will  not  pass  her  estate. 

Appeal  from  Dubuque  District  Court. 

Opinion  hy  Greene,  J.  Action  for  right  of  dower  to  a 
lot  in  Dubuque,  commenced  by  Jane  B.  O'Ferrall  against 
John  Simplot.  It  appears  that  F.  K.  O'Ferrall,  the  hus- 
band of  the  plaintiff,  entered  the  lot  in  question  at  the 
United  States  land  office,  April  3,  1840,  and  in  October 
following,  sold  the  lot  to  C.  E.  Harbison,  who  subse- 
quently conveyed  the  same  to  Simplot.  Jane  joined  in 
the  deed  with  her  husband  to  Harbison,  but  claims  that 
her  rights  were  not  divested  by  that  conveyance,  in  conse- 
quence of  the  defective  character  of  the  certificate  of  ac- 
knowledgment. That  is  the  only  question  involved  under 
her  demurrer  to  defendant's  answer,  which  demurrer  was 
overruled  by  the  court  below,  and  therefore  she  appealed. 
She  claims  that  she  never  relinquished  her  dower ;  that 
the  law  in  force  whicli  authorized  dower  to  be  relinquished, 
and  provided  the  manner  in  which  it  should  be  done,  was 
not  complied  with.  The  statute  in  force  at  the  time  was 
that  of  1840,  p.  38,  §§  20  to  23. 

Section  20  merely  provides  that  the  wife  must  join 
with  her  husband  in  the  conveyance,  acknowledge  it,  and 
that  the  acknowledgment  must  be  certified  to,  &c. 

By   section  21   she  must  be  personally  known  ijd  the 
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certifying  officer,  or  proved  by  one  creditable  witness  to  be 
the  person  whose  name  is  subscribed  to  the  conveyance; 
she  must  be  made  acquainted  with  the  contents  of  the  con- 
veyance, and  acknowledge,  on  an  examination  apart  from 
her  husband,  that  she  executed  the  same,  and  relinquished 
her  dower  to  the  real  estate  therein  mentioned,  freely  and 
without  compulsion  or  undue  influence  of  her  husband. 

Section  23  provides  as  follows :  "  The  certificate  of 
relinquishment  shall  set  forth  that  such  married  woman 
was  personally  known  to  at  least  one  judge  of  the 
court,  or  to  the  officer  taking  the  same,  to  be  the  person 
whose  name  is  subscribed  to  such  conveyance,  or  was 
proved  to  be  such  by  at  least  one  witness,  whose  name 
shall  be  inserted  in  the  certificate ;  that  she  was  made 
acquainted  with  the  contents  of  such  conveyance,  and 
acknowledged,  on  an  examination  apart  from  her  husband, 
that  she  executed  the  same,  and  relinquished  her  dower 
to  the  real  estate  therein  mentioned,  freely  and  without 
compulsion  or  undue  influence  of  her  husband." 

The  certificate  in  this  case,  it  will  be  observed,  does 
not  conform  to  the  requirements  of  this  section.  It  is  in 
these  words : 

"  Territory  of  Iowa, 

County  of  Dubuque. 

"  This  day  came  before  me,  George  L.  Nightingale,  a 
justice  of  the  peace  in  and  for  said  county,  Francis  Kelly 
O'Ferrall  and  Jane  B.  O'Ferrall  his  wife,  both  of  whom 
are  personally  known  to  me  to  be  the  identical  persons 
whose  names  are  affixed  to  the  foregoing  instrument  of 
writing,  and  acknowledged  having  signed  the  same  for 
the  purposes  therein  mentioned ;  and  I  further  certify  that, 
having  examined  the  said  Jane  B.  O'Ferrall  separately 
and  apart  from  her  husband,  she  acknowledged  to  me  that 
she  signed  said  instrument  of  writing  of  her  own  free  will, 
and  without  any  compulsion  from  her  husband.  Given 
binder  my  hand,  this  29th  October,  a.d.  1840. 

Geokge  L.  Nightingale,  J.  P." 
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Here  are  two  material  omissions.  The  certificate  does 
not  state,  in  any  form,  that  the  wife  was  made  acquainted 
with  the  contents  of  the  conveyance^  nor  does  it  state  that 
she  relinquished  her  dower  to  the  real  estate  therein  men- 
tioned. In  all  other  particulars  tlie  law  is  substantially 
complied  with.  It  is  conceded  that,  the  certificate  is  sub- 
stantially defective,  but  it  is  claimed  that  the  omissions 
may  be  supplied  by  parole  proof.  If  *tliey  were  the  result 
of  accident^  mistake  qy  fraud ^  and  if  this  proceeding  was 
in  equity,  there  would  be  some  foundation  for  parole  proof. 
In  such  cases  only  will  courts  of  equity  admit  such  evi- 
dence to  qualify  and  correct  written  instruments.  Story's 
Eq.  Jr.,  §  1531. 

But  a  certificate  of  acknowledgment  is  something  more 
than  a  written  instrument.  It  is  the  evidence  required  by 
law  of  the  execution  and  acknowledgment  of  a  written 
instrument  of  the  highest  order.  Can  such  evidence,  can 
the  requirements  of  law,  be  thus  qualified  and  corrected, 
even  in  a  court  of  equity  ? 

In  support  of  this  certificate  it  is  urged,  that  the  form 
of  certificate  used  in  this  case  was  that  commonly  in  use, 
and  was  supposed  to  be  sufficient  in  the  territory  of  Iowa. 
There  was  then  a  design  in  this  form  of  acknowledgment. 
It  was  adopted  because  it  was  thought  to  be  commonly  in 
use.  How  then  can  it  be  pretended  that  there  was  accident 
or  mistake  in  preparing  the  certificate,  when  the  form  "  com- 
monly in  use"  was  observed,  without  deviation  or  omission? 
The  argument  tells  us  that  the  mistake  consists  in  the  jus- 
tice, and  in  his  not  understanding  the  law  of  January  1840, 
in  relation  to  such  certificates.  Ignorance  of  the  law  will 
hardly  be  recognized  as  one  of  those  mistakes  which  a  court 
of  equity  will  correct.     Ignorantia  juris  non  excusat. 

The  statute  in  force  at  the  time  of  this  acknowledgment 
— like  the  statutes  of  other  states  upon  the  same  subject — 
not  only  requires  certain  facts  to  be  acknowledged,  but  it 
requires  those  facts  to  appear  in  the  certificate.  The  latter 
is  as  imperative,  and  would  seem  to  be  as  essential,  as  the 
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former,  to  the  validity  of  the  wife's  relinquishment  of 
dower.  Not  only  \hQ  facts  that  the  contents  of  the  deed 
were  made  known  to  the  wife,  and  that  she  thereupon 
relinquished  her  dower  to  the  real  estate  described,  are 
essential ;  but  it  is  equally  important  that  those  facts  be 
recorded  in  the  certificate,  in  order  to  make  the  deed  effec- 
tual to  pass  the  estate  of  a  feme  covert.  This  estate  is 
vested  in  her  at  common  law,  in  part  remuneration  for  the 
disabilities  growing  out  of  coverture.  As  2,  feme  covert 
her  legal  identity  is  merged  into  that  of  her  husband,  and 
in  general  she  can  do  no  act  that  is  binding.  Her  con- 
tracts are  not  only  voidable,  but  generally  absolutely  void. 
Being,  by  the  law,  so  completely  divested  of  power,  and 
almost  of  individuality,  the  wife's  contingent  rights  should 
not  be  cut  off  without,  at  least,  a  substantial  compliance 
with  the  formalities  which  the  law  has  provided  to  protect 
her  against  imposition  and  fraud.  We  would  not  go  so 
far  as  some  courts  have  done,  and  say  that  these  require- 
ments should  be  strictly  and  literally  complied  with,  but 
we  cannot,  under  the  law  and  the  entire  current  of  authori- 
ties, avoid  the  conclusion,  that  they  should  be  substan- 
tially observed,  in  order  to  divest  the  wife's  dower,  and 
that  a  material  defect  or  omission  in  the  certificate  cannot 
be  supplied  by  parole  testimony. 

The  authorities  upon  this  point  appear  to  be  in  a  uni- 
form current,  and  without  deviation.  In  Elliott  v.  Piersol^ 
1  Peters,  338,  it  is  expressly  decided  that  the  privy  ex- 
amination and  acknowledgment  of  a  deed  by  2.  feme  covert^ 
cannot  be  legally  proved  by  parole  testimony,  so  as  to  pass 
or  convey  her  estate.  In  Jourdan  v.  Jourdan,  9  Serg.  & 
Rawl.,  268,  it  is  decided  :  That  when  a  deed  executed  by 
a  married  woman  is  void,  parole  evidence  is  inadmissible 
to  show  that  after  her  husband's  death  she  delivered  and 
ratified  it.  See  also  Barnet  v.  Barnet,  1 5  Serg.  &  R. ,  73 ; 
Watson's  Lessee  v.  Bailey,  1  Binny,  470 ;  Elliott  v.  Pier- 
soil,  1  McLean,  11  ;  Jamison  v.  Jamison,  3  Wharton,  457 ; 
McFarland,  v.  Febiger,  6  Ohio,  337;    ib.,  136;    Carr  r. 
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Williams^  10  ib.,  305;  Silliman  v.  Cummins^  13  f^.,  116; 
Hay  deny.  Westcott,  11  Conn.,  129;  Martin  \,  Dn:elly,  6 
Wend.,  1. 

But  it  is  contended  that  the  form  adopted  in  this  case 
Vf'dS  in  very  common  use,  and  therefore  it  should  be 
regarded  as  a  construction  of  the  statute.  This  argument 
has  no  foundation,  either  in  fact  or  in  reason.  As  the  act 
had  not  been  in  force  a  year  prior  to  the  date  of  the 
acknowledgment,  a  general  use  or  custom  could  not  have 
existed  under  the  act.  Besides,  there  is  no  question  of 
construction  involved  in  the  case.  The  requirements  of  the 
law  are  explicit,  and  free  from  ambiguity.  And  the  certi- 
ficate in  this  case  entirely  omits  two  of  the  most  important 
requirements.  Hence  this  case  has  no  analogy  to  that  of 
Jackson  V.  Gurnaer,  2  Cowen,  552.  The  New  York  statute 
required  the  certificate  to  show  that  the  officer  taking  the 
acknowledgment  either  knew  personally,  or  had  satisfac- 
tory proof,  that  the  person  making  the  acknowledgment, 
"  is  the  person  described  in,  and  who  has  executed,  the 
conveyance."  The  certificate  in  Jackson  v.  Gumaer  de- 
scribed the  person  as  being  ^Ho  me  known;''''  thus,  in 
substance,  complying  with  the  statute,  under  the  aid  of 
long  established  usage,  which  the  court  say,  "  may  per- 
haps amount  to  a  construction  of  the  act ; "  and  the  certi- 
ficate was  held  to  be  sufficient.  But  if  the  words  '■'■  to  me 
known^''  or  words  of  like  import,  had  not  been  in  the  cer- 
tificate, it  is  obvious  that  the  court  would  have  pronounced 
it  insufficient  to  pass  the  wife's  estate. 

In  the  certificate  under  consideration,  the  two  most 
important  facts  and  requirements  for  the  protection  of 
the  wife  are  entirely  omitted.  It  does  not  in  any  way 
intimate  that  the  wife  was  made  acquainted  with  the  con- 
tents of  the  deedy  nor  that  she  relinquished  her  dower.  We 
are  not  furnished,  by  the  certificate,  with  the  slightest 
foundation,  even  for  an  inference,  that  either  was  done. 
Believing,  as  we  do,  that  the  purchaser  acted  in  good 
faith;  that  he  paid  in  full  for  the  lot,  and  was  justly 
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entitled  to  a  perfect  title,  we  would  gladly  decide  the  case 
in  his  favor,  if  the  deed,  in  connection  with  the  law  and 
authorities,  would  justify  such  a  decision. 

The  case  in  2  Cowen,  upon  which  so  much  reliance  is 
placed  by  counsel  for  appellee,  cannot,  as  we  have  already 
shown,  justify  the  certificate.  And  the  cases  of  Chestnut 
V.  Shane's  Lessee,  16  Ohio,  599 ;  and  Rufner  v.  McLenan^ 
ib.,  639,  were  under  a  different  statute  from  ours.  In  those 
cases,  it  was  held  that  the  laws  of  Ohio  did  not  require  the 
officer  to  state,  in  his  certificate,  that  the  contents  were 
made  known ;  and  that  the  court  would  presume  that  the 
officer  did  his  duty.  But  the  statute  of  Iowa  imperatively 
required  that  the  certificate  should  show  that  fact. 

It  has  been  repeatedly  decided  in  Pennsylvania,  that  an 
omission  to  state  that  the  contents  were  made  known,  is 
fatal.  Fowler  v.  McClure,  6  Serg.  &  R.,  143;  Steele  y. 
Thompson^  14  2^.,  84;  WuIsotCs  Lessee  \.  Bailey,  \  Binny, 
470. 

In  Garnett  v.  Stockton,  7  Humphrey,  84,  it  was  held  that 
an  omission  to  state  in  the  certificate  of  acknowledgment, 
that  the  party  acknowledging  was  personally  known  to  the 
officer,  is  fatal  to  the  transfer  of  dower.  See  also  Stevens 
V.  Owen,  12  Shep.,  94  ;  McFarlandy.  Fehiger,  6  Ohio,  337; 
O' Connelly,  O^Connel,  ib.,  142;  Catliny.  Ware,  9  Mass., 
218  and  note  a;  Lufkin  v.  Curtis,  13  Mass.,  223;  Shep- 
ard  V.  Wardell,  Coxe,  N.  J.,  452  ;  Raverty  v.  Fudge,  3 
McLean,  230,  245 ;  Percy  v.  Calhoun,  8  Humph.,  551 ; 
Clark  v.  Redman,  1  Blackf.,  379;  Corporation  v.  Ham- 
mond, 1  Har.  &  J.,  921  ;  Heath  v.  Guardian,  ib.,  751 ; 
Green  v.  Muse,  2  Har.  &  J.,  62;  Mariner  v.  Saunders,  5 
Gillman,  113;  Hughes  \.  Lane,  11  111.,  123;  Mason  v. 
Brock,  12  ib.,  271.  It  would  seem  useless  to  multiply 
authorities  upon  a  doctrine  so  uniformly  conceded  by  the 
books.  They  all  justify  the  conclusion  that  a  deed  so 
defectively  acknowledged,  by  a  feme  covert,  as  is  the  deed 
under  consideration,  carries  its  own  condemnation  upon 
its  face,  and  cannot  operate  as  a  bar  to  the  wife's  dower. 
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Hence  it  follows  that  the  court  below  erred  in  overruling 
the  demurrer  to  defendant's  answer,  not  only  in  this  case, 
but  in  the  cases  against  B.  J.  O'Halloran,  T.  and  C. 
O'Donnell  and  S.  C.  Tirrnan. 

Judgment  reversed. 

Smith  and  McKinlay^  for  appellant. 

Clarkj  Bissell  and  D,  S.  Wilson,  for  appellee. 
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DAVIS  V.  O'FERRALL. 

Under  the  statute  of  1889,  as  at  common  law,  the  widow  ig  entitled,  daring 
her  natural  life,  to  one  third  part  of  all  the  lands  and  tenements  in  which 
her  husband  was  seized,  at  any  time  during  coverture. 

The  Code  provides  that  the  widow's  dower  shall  be  one  third  of  her  hus- 
band's real  estate,  in  fee  simple. 

Courts  favor  dower,  but  this  rule  should  not  be  carried  so  far  as  to  impair 
vested  rights,  by  giving  a  statute  a  retrospective  operation. 

Every  statute  which  takes  away  or  impairs  vested  rights,  acquired  under 
previous  laws,  must  be  considered  retrospective,  and  opposed  to  sound 
principles  of  jurisprudence. 

The  Code  does  not  operate  retrospectively  in  reference  to  dower,  conse- 
quently when  the  husband  conveyed  his  title  to  land,  without  the  wife's 
relinquishment,  before  the  Code  took  effect,  and  died  subsequently,  the 
widow  is  entitled  to  dower  for  life  only,  according  to  the  law  in  force  at 
the  time  of  sale. 

Appeal  from  Dxjbuqub  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced  in 
the  county  court  of  Dubuque  by  Jane  B.  O'Ferrall  against 
Timothy  Davis,  for  dower  in  lot  477,  A,  in  the  city  of 
Dubuque,  which  was  deeded  by  F.  K.  O'Ferrall  to  E.  M. 
Bissell,  in  1840. 

The  plaintiff  recovered,  and  one  third  of  the  lot  in  ques- 
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tion  was  set  apart  to  her  in  fee  simple.  On  appeal  to  the 
district  court,  this  judgment  was  affirmed. 

The  only  question  involved  in  this  case  is,  whether  the 
demandant  is  entitled  to  dower  in  fee  simple,  or  only  to  a 
life  estate. 

The  statute  in  force  at  the  time  O'Ferrall  conveyed  the 
lot  to  Bissell  was  that  of  1839,  p.  485,  which  authorized 
dower  in  the  wife,  according  to  the  course  of  the  common 
law.  Under  this  law  the  widow  is  entitled,  during  her 
natural  life,  to  one  third  part  of  all  the  lands  and  tene- 
ments in  which  her  husband  was  seized,  at  any  time 
during  covertm-e. 

But  as  O'Ferrall  died  after  the  Code  took  effect,  and  as 
the  Code  provides  that  a  widow's  third  of  the  real  estate 
shall  be  in  fee  simple,  it  is  claimed  that  Mrs  O'Ferrall 
shall  have  absolute  title  to  the  dower  estate  set  apart  to 
her.  In  support  of  this  position,  it  is  argued  that  the 
dower  estate,  during  the  husband's  life,  is  inchoate  and 
contingent,  and  is  subject  to  legislation.  So  far  as  such 
legislation  affects  merely  the  dower,  as  between  the  hus- 
band and  the  wife,  or  widow  and  the  heirs,  or  so  far  as  it 
relates  to  the  property,  at  the  time  of  his  death,  the  doc- 
trine assumed  for  the  doweress  would  be  appropriate,  and 
without  serious  objection ;  but  not  so  when  such  legis- 
lation would  affect  the  rights  of  innocent  purchasers. 
"Vested  rights  and  the  obligations  of  contracts  should  not 
be  impau-ed. 

Although  the  doctrine  seems  to  be  universally  recog- 
nized that  courts  favor  dower,  this  favor  should  not  be 
carried  so  far  as  to  do  violence  to  fundamental  principles, 
and  to  the  rights  of  bona  fide  purchasers.  As  the  law 
under  which  a  contract  is  made  enters  into  and  becomes 
a  part  of  it,  surely  the  law  in  force  at  the  time  the  sale 
and  conveyance  were  made  should  govern  in  preference 
to  a  subsequent  law,  which  did  violence  to  the  intentions 
of  the  parties,  and  impaired  their  contract. 

At  the  time  of  the  sale,  O'Ferrall's  interest  in  the  land 
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was  subject  only  to  the  contingent  dower  estate,  for  life. 
The  purchaser  bought  subject  to  that  contingency,  knowing 
that  if  it  ever  became  an  incumbrance  upon  his  land,  it 
could  be  but  temporary,  and  then  the  entire  estate  would 
revert  to  him  and  his  legal  representatives.  As  Bissell 
bought  O'Ferrall's  entire  interest  in  the  lot,  subject  only 
to  dower  for  life,  upon  the  contingency  of  survivorship,  it 
follows  that  his  title  to  the  property  was  fully  vested,  and 
could  not  be  impaired  by  subsequent  legislation.  Every 
statute  which  takes  away  or  impairs  a  vested  right,  acquired 
under  previous  laws,  must  be  considered  retrospective,  and 
opposed  to  those  principles  of  jurisprudence  which  have 
received  universal  commendation.  But  there  is  nothing 
in  the  Code  in  reference  to  the  rights  of  wives  and  widows 
that  contemplates  a  retrospective  operation,  and  therefore 
no  such  construction  can  be  justified.  Whitman  v.  Hope- 
good,  10  Mass., 437;  Somersett\.  Dighton,  12ib.,  383,  385; 
Med/ord  Y.  Learned,  16  ib.,  215. 

The  Code  completely  abrogates  the  general  doctrine  of 
dower.  It  substitutes  a  new  system,  and  makes  the  wife, 
in  effect,  a  joint  owner  of  one  third  of  all  real  estate  in 
which  the  husband,  at  any  time  during  the  marriage,  had 
a  legal  or  equitable  interest.  In  like  manner,  the  husband 
is  entitled  to  the  same  interest  in  the  lands  acquired  by 
the  wife,  and  so  far  as  the  conveyance  is  concerned,  a  wife 
may  convey  as  a  Jeme  sole,  having  a  joint  interest  in  the 
land,  or  "in  the  same  manner  as  other  persons."  A 
change  so  complete  can  have  no  connecting  link  with,  or 
retroactive  effect  upon  prior  statutes  regulating  a  wife's 
dower.  And  as  the  husband  was  not  at  any  time  seized 
of  the  land  in  question,  under  the  Code,  it  can  impart  no 
validity  to  the  claim  that  the  widow's  life  estate  was  there- 
by converted  into  an  absolute  title  in  fee.  K  one  third  of 
an  estate  for  life  can  thus  be  converted  by  retrospective 
construction  into  an  absolute  fee,  upon  the  same  principle, 
one  half  or  three  fourths  of  the  real  estate,  sold  for  a  full 
consideration  by  the  husband,  may  be  legislated  and  con- 
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strued  from  the  defenseless  purchaser  to  the  cravings  of 
the  insatiable  widow. 

We  greatly  admire,  and  would  proudly  support,  the 
liberality  of  our  laws,  in  making  bountiful  endowment  for 
widows,  but  we  cannot  carry  that  liberality  so  far  as  to 
make  laws  operate  retrospectively,  and  thus  impah*  the 
obligation  of  contracts.  We  would  give  them  their  full 
share  of  the  husband's  estate ;  we  would  incline  strongly 
towards  them  in  doubtful  or  evenly  balanced  cases,  and 
enforce  every  legal  safeguard  for  the  wife's  benefit,  but 
we  cannot,  with  all  our  predilection  for  them,  trample 
vested  rights  under  our  feet,  and  deprive  purchasers  of 
their  long  established  rights,  by  giving  to  prospective  laws 
a  retrospective  power.  The  case  of  Reynolds  v.  Reynolds, 
24  Wend.,  193,  and  other  cases  cited  in  support  of  the 
decision  below,  fall  far  short  of  the  facts  and  principles 
involved  in  this  case. 

If  O'Ferrall  had  at  any  time  been  seized  of  the  lot  in 
question,  after  the  Code  took  effect,  it  would  then  follow 
that  the  widow  shoidd  have  her  joint  interest  in  the  pro- 
perty, agreeable  to  that  law.  But  as  he  had  transferred 
his  title  to  the  lot  long  before,  and  as  that  part  of  the  Code 
does  not  claim  to  divest  antecedent  rights,  we  can  find 
nothing  in  principle  or  authority  to  justify  the  demand- 
ant's claim. 

We  conclude,  then,  that  the  appellee  can  only  claim 
dower  for  life,  under  the  statute  in  force  at  the  time  her 
husband  alienated  the  property;  and  that  the  rights  of  the 
purchaser  could  not  be  impaired  by  subsequent  legisla- 
tion. 

Judgment  reversed. 

T.  Davis,  Clark  and  Bissell,  for  appellant. 

Smith  and  ^IcKinlay ^  for  appellee. 
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An  indictment  against  a  house,  as  a  dram  shop  and  nuisance,  when  a  lien 
is  not  sought  upon  the  property,  need  not  state  the  owner's  name,  nor 
aver  his  knowledge  of  the  unlawful  ti'affic. 

Where  an  offense  charged  is  continuous,  as  a  prohibited  traffic,  carried  on 
from  day  to  day,  it  may  be  laid  with  a  continuando. 

An  indictment  is  good  which  charges  the  facts  constituting  the  oflfense  sub- 
stantiaily  in  the  language  of  the  Code. 

Those  provisions  of  the  Code  which  prohibit  the  sale  of  intoxicating  liquors 
by  the  glass,  and  wliich  authorize  proceedings  in  rem  against  "  dram 
shops,"  are  not  unconstitutional,  and  should  be  enforced. 

Appeal  from  Des  Moines  District  Court 

Opinion  by  Greene,  J.  Indictment  against  "  Our 
House,  No.  2,"  in  the  city  of  Burlington,  as  a  di-am  shop 
and  public  nuisance  under  the  Code.  Demurrer  to  the 
indictment  overruled.  Plea  not  guilty.  Verdict  and 
judgment  against  the  house  as  a  nuisance. 

The  objections  to  the  proceedings  may  be  considered 
under  two  heads.  1.  The  sufficiency  of  the  indictment. 
2.  The  constitutionality  of  the  statute. 

The  indictment  charged  in  substance  that  "  Our  House, 
No.  2,"  which  is  particularly  located  and  described,  is  kept 
as  a  dram  shop  and  public  nuisance  by  Harrison  Shaw ; 
that  intoxicating  liquors  have  been  sold  therein  by  the 
glass,  with  a  view  to  their  being  di'unk  on  the  premises, 
in  said  county,  on  divers  days,  between  the  fii-st  day  of 
December,  a.d.  1852,  and  the  twenty-fifth  day  of  April, 
A.D.  1853,  to  divers  persons  to  the  grand  jm'ors  unknown, 
contrary,  &c. 

,  It  is  objected  that  the  indictment  is  defective,  in  not 
alleging  the  particular  days  on  which  sales  were  made ;  in 
not  averring  the  owner's  name  and  knowledo;e  of  the  un- 


IOWA  CITY,  JUNE,  1853.  173 

Our  House,  No.  2,  v.  The  State. 

lawful  traffic,  and  in  averring  the  charge  in  the  form  of  a 

continuando. 

The  indictment  is  framed  under  §§  926  and  932  of  the 
Code,  and  does  not  contemplate  holding  a  lien  on  the  build- 
ing and  lot  as  provided  in  §  933,  consequently  the  aver- 
ments proposed  in  reference  to  the  owners  of  the  property 
were  not  necessary. 

Nor  is  it  necessary  to  state  any  particular  day  upon 
which  the  statute  was  violated.  The  offense  charged  is 
continuous,  a  prohibited  traffic,  carried  on  from  day  to  day, 
and  may,  with  propriety,  be  laid  with  a  continuando.  It 
is  objected  that  unless  the  time  is  designated  this  trial  could 
not  be  pleaded  in  bar  to  a  subsequent  prosecution  for  the 
same  offense.  But  clearly  a  subsequent  prosecution  could 
not  be  sustained  for  the  same  offense,  within  the  time  men- 
tioned in  the  indictment.  Still  another  indictment  might 
be  found  and  successfully  prosecuted,  for  another  offense 
growing  out  of  the  same  transaction.  This  proceeding  is 
merely  to  abate  the  nuisance  ;  another  prosecution  might 
be  sustained  against  the  keeper  of  the  nuisance,  for  retail- 
ing intoxicating  liquors  by  the  glass.  In  a  proceeding 
like  the  present,  it  would  seem  necessary  to  charge  the 
nuisance  as  having  continued  from  a  given  time,  to  the 
time  suit  was  commenced.  K  the  dram  shop  had  only  been 
in  operation  on  one  or  two  given  days,  and  not  continued, 
where  the  necessity  for  abating  the  nuisance  ? 

In  all  particulars,  then,  we  consider  the  indictment  suffi- 
cient in  form.  The  offense,  and  the  facts  which  constitute 
it,  are  charged  with  cleai-ness  and  substantially  in  the  lan- 
guage of  the  statute.  This  is  all  that  can  be  required. 
Staie  V.  Seamons,  1  G.  Greene,  418 ;  Buckley  v.  State ^  2 
ib.^  162;  Nash  v.  State,  ib.,  286;  State  \.  Chambers,  ib., 
302 ;  Romp  v.  State,  3  ib.,  276 ;  Winjield  v.  State,  ib., 
339. 

2.  We  are  next  to  consider  whether  the  statute  which 
authorized  an  indictment  against  a  dram  shop  is  constitu- 
tional.     The  Code  prohibits  places  commonly  known  as 
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"  dram  shops,"  declares  them  public  nuisances,  and  a 
violation  of  the  law  prohibiting  the  sale  of  intoxicating 
liquors  by  the  glass.  To  abate  such  nuisance,  under  an 
indictment  like  the  present,  not  seeking  to  hold  the  build- 
ing and  lot  liable,  the  proper  officer  may  take  possession 
of  the  establishment,  and  sell  the  furniture,  vessels  and 
other  goods  found  therewith,  for  the  payment  of  the  fine 
and  costs.  Code,  §  935.  In  this  we  see  no  conflict  with 
the  rights  of  persons  and  property,  as  sanctioned  by  the 
constitution.  The  statute  is  intended  as  a  great  public 
benefit.  It  seeks  to  abolish  a  general  and  growing  evil, 
which  is  having  a  most  degrading  efiect  upon  the  moral 
and  physical  condition  of  our  race.  It  seeks  to  keep  men 
from  the  common  use  of  those  intoxicating  and  poisonous 
beverages  which  so  frequently  lead  to  the  ruin  of  property, 
character  and  health,  and  are  proved  to  be  the  leading  in- 
centives to  crime.  It  seeks  to  promote  the  general  welfare, 
by  prohibiting  an  excessive  vice  which  is  doing  more  to 
disqualify  men  for  self-government,  than  all  other  influ- 
ences combined.  It  seeks  to  keep  men  in  a  better  condition 
to  enjoy  and  protect  their  natural  and  legal  rights,  by  dry- 
ing up  those  corrupt  sources  of  violence  and  wrong,  from 
which  can  be  traced  most  of  the  outrages  upon  those  un- 
alienable rights  of  life,  liberty,  property,  safety  and  happi- 
ness, which  our  constitution  claims  to  protect.  A  law  having 
such  objects  in  view,  striking  as  it  does  at  the  fountain  head 
of  the  evil,  and  still  doing  no  violence  to  the  political  rights 
of  the  offender,  cannot  be  regarded  as  unconstitutional. 

Under  our  federal,  as  well  as  under  state  constitutions, 
it  is  not  uncommon  to  pass  laws  declaring  articles  to  be 
forfeited,  when  they  are  used  for  illegal  or  criminal  pur- 
poses. This  is  the  case  under  the  laws  prohibiting  coun- 
terfeiting, smuggling  and  piracy.  So  also  with  obscene 
books  and  pictures. 

The  act  of  Congress  of  1 790,  in  relation  to  the  collection 
of  revenue,  authorizes  proceedings  in  rem  against  the 
goods,  wares  and  merchandise,  for  a  breach  of  that  act, 
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similar  to  those  authorized  in  rem  in  the  chapter  of  the 
Code  under  which  this  indictment  is  framed.  So  with  the 
act  of  Congress  of  1819,  in  reference  to  vessels  in  which 
piratical  aggressions  have  been  attempted.  Still  the  con- 
stitutionality of  those  acts  have  never  been  questioned. 

That  proceedings  in  rem,  against  property  used  for  un- 
lawful purposes,  may  be  sanctioned  by  laws,  without  doing 
violence  to  the  constitution,  is  conclusively  settled  by  the 
highest  judicial  tribunal  in  our  country.  Cargo  of  "  Pau- 
lina'''' V.  United  States,  2  Cond.,  411 ;  Cargo  of  '■^Aurora'''' 
V.  United  States,  ib.,  541;  United  States  y.  1960  bags  of 
coffee,  3  ib.,  187  ;  United  States  v.  30  hhds.  sugar,  ib.,  353 ; 
United  States  v.  150  crates  earthen  rvare,  4  Cond.,  242; 
United  States  v.  6  jjackages  goods,  5  ib.,  161 ;  United 
States  V.  350  chests  tea,  6  ib.,  593  ;  United  States  v.  422 
casks  wine,  1  Pet.,  547;  United  States  v.  84  boxes  sugar, 
7  ib.,  453. 

Again,  the  revenue  laws  of  every  state  in  the  union 
authorize  proceedings  in  rem  against  the  property  alone, 
in  the  event  of  failure  to  pay  taxes,  and  such  laws  are  not 
considered  unconstitutional. 

This  proceeding  under  the  Code  does  not  deprive  a  per- 
son of  his  property  without  due  process  of  law.  The 
keer  of  a  di"am  shop  is  notified,  and  has  his  day  in  court, 
with  opportunities  to  defend.  If  the  keeper  is  only  a  ten- 
ant, the  landlord  has  an  opportunity  to  see  that  the  require- 
ments of  the  law  are  observed  in  reference  to  his  property, 
which  he  has  permitted  to  be  used  for  unlawful  purposes. 
It  is  not  necessary  to  make  the  owner  of  the  property  a 
party  to  the  indictment.  The  Code  distinctly  authorizes 
the  proceeding  against  the  property  itself,  and  the  party  in 
possession,  or  against  either.  Nor  is  it  necessary  that  the 
person  should  be  convicted  before  the  property  can  be 
reached.  The  property  is  made  an  offender  as  well  as  the 
person  who  deals  in  the  prohibited  article,  and  the  state 
may  elect  which  to  proceed  against,  or  proceed  against  them 
iointly. 
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The  principles  objected  to  as  unconstitutional  in  this 
chapter  of  the  Code  are  fully  recognized  in  "  The  Pal- 
myra" 12  Whet.,  13.  In  the  opinion  by  Judge  Story,  it 
is  said  :  "  The  thing  is  here  primarily  considered  as  the 
offender,  or  rather  the  offense  is  attached  primarily  to  the 
thing,  and  this  whether  the  offense  be  malum  prohibitum 
or  malum  in  se.  The  same  principle  applies  to  proceedings 
in  rem,  on  seizures  in  the  admiralty.  Many  cases  exist 
where  the  forfeiture  for  acts  done,  attach  solely  in  rem, 
and  there  is  no  accompanying  penalty  in  personam.  Many 
cases  exist  where  there  is  both  a  forfeiture  in  rem  and  a 
personal  penalty.  But  in  neither  class  of  cases  has  it 
ever  been  decided  that  the  prosecutions  were  dependent 
upon  each  other.  But  the  practice  has  been,  and  so  this 
court  understands  the  law  to  be,  that  the  proceeding 
in  rem  stands  independent  of,  and  wholly  unaffected 
by,  any  criminal  proceeding  in  personam.''"'  In  this  same 
case,  the  doctrine  is  held  that  no  personal  conviction  of 
the  offender  is  necessary  to  enforce  a  forfeiture  in  rem. 
The  principles  of  law  endorsed  in  "  The  Palmyra''''  are 
especially  appropriate  to  the  case  at  bar.  True,  in  this 
case,  the  offense  is  malum  prohibitum,  but  Judge  Story 
declares  the  doctrine  to  be  the  same  as  when  the  act  is  in 
itself  criminal.  In  either  case  the  legislature  has  the 
power  to  direct  proceedings  in  rem,  independently  of  pro- 
ceedings in  personam. 

The  legislative  right  to  pass  laws  to  protect  the  health, 
the  morals,  the  property  and  the  lives  of  the  people,  is 
not  only  the  prevailing  object  of  all  civilized  constitutions, 
but  it  is  also  the  very  foundation  upon  which  our  social 
system  rests,  and  he  who  violates  those  laws  may  not 
only  forfeit  property  and  personal  liberty,  but  also  life 
itself.  It  is  a  fundamental  principle  of  protection  to 
society,  that  the  majesty  of  the  law  must  be  enforced 
against  offending  members,  and  against  offending  pro- 
perty. If  property  becomes  a  nuisance,  if  prejudicial 
to  the  health  or  morals  of  the  public,  it  may  be  abated 
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or  destroyed  by  legal  sanction.  This  power  is  in  harmony 
■with  self-preservation,  and  is  essential  to  every  organized 
comnmnity. 

We  conclude,  then,  that  those  provisions  of  the  Code 
which  prohibit  the  sale  of  intoxicating  liquors  by  the  glass, 
and  authorize  proceedings  in  rem^  against  "  dram  shops," 
are  not  unconstitutional. 

Judgment  affirmed. 

Hall  and  Thompson,  for  appellant. 

Chas.  H.  PhelpSf  for  the  state. 


MORRISON  V.  LANGWORTHY. 

In  the  act  of  1847,  the  northern  boundary  line  of  Dubuque  is  designated  aa 
starting  from  a  given  "stake  and  stone,"  "thence  on  the  north  boundary 
north  sixty-seven  degrees  thirty  minutes,  east  to  the  middle  of  the  main 
channel  of  the  Mississippi  river;"  held  that  the  general  and  unidentified 
words  "  on  the  north  boundary  "  would  not  justify  a  deflection  from  the 
given  course,  and  that  the  locative  termini  of  the  line,  and  the  given 
course,  must  govern. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Greene,  J.  This  proceeding  was  com- 
menced by  J.  L.  and  E.  Langworthy,  by  a  petition  to 
the  county  judge  for  an  injunction  against  D.  M.  Morri- 
son, as  collector  of  taxes  for  the  city  of  Dubuque,  to 
restrain  him  from  selling  certain  lands  for  city  taxes.  The 
injunction  was  granted,  on  the  gr<fand  that  the  lands 
referred  to  were  not  within  the  city  limits,  and  therefore 
not  subject  to  city  tax.  The  case  was  submitted  to  the  dLi- 
Vol.  IV.  1? 


178  SUPREME  COURT  CASES, 

Morrison  v.  Langworthy. 

trict  court,  bv  agreement  of  counsel,  on  the  single  question, 
whether  the  Dubuque  city  charter  of  1847  included  land 
outside  of  the  original  survey.  The  court  decided  that 
the  land  in  question  is  not  subject  to  city  tax,  because  not 
within  the  city  limits. 

It  is  now  claimed  that  the  district  court  erred  in  this 
decision.  This  involves  a  simple  question  of  construction. 
By  the  act  of  1847,  amending  the  charter  of  1840,  the  ter- 
ritorial limits  of  the  city  are  materially  changed.  The  act 
of  1840  recognizes  the  original  bounds  of  the  town  of  Du- 
buque, as  laid  out  by  commissioners,  appointed  pursuant 
to  an  act  of  Congress,  to  lay  off  the  town  of  Dubuque, 
while  the  act  of  1847  adopts  new  lines,  and  more  extended 
boundaries,  referring  in  part,  only,  to  the  original  lines 
of  the  town.  The  old  boundary  extended  merely  to  the 
slough,  situated  between  the  town  and  the  Mississippi 
river,  while  the  new  boundary  embraces  the  slough,  by 
extending  the  city  limits  to  the  middle  of  the  main  chan- 
nel of  the  river.  The  act  of  1847  defines  the  boundaries 
as  follows :  Beginning  at  a  point  in  the  middle  of  the 
main  channel  of  the  Mississippi  river  eastwardly,  and  in  a 
line  with  the  south  boundary  of  the  town  of  Dubuque,  as 
surveyed  and  laid  out  by  the  commissioners,  appointed  in 
pursuance  of  an  act  of  Congress,  to  lay  off  the  towns  of 
Fort  Madison,  Burlington,  Dubuque,  &c.,  thence  south 
sixty-seven  degrees,  thirty-nine  minutes  west,  to  a  stone 
planted  in  the  ground,  thence  on  the  westerly  boundary 
north  twenty-two  degrees,  thirty  minutes  west,  to  a  stake 
and  stone ;  "  thence  on  the  north  boundary  north  sixty -seven 
degrees  thirty  minutes  east,  to  the  middle  of  the  main  chan- 
nel of  the  Mississippi  river  ;  thence  down  said  river,  with 
the  said  channel,  to  the  place  of  beginning.'* 

A  large  portion  of  the  southern,  all  of  the  western  and 
a  small  portion  of  the  northern  boundary,  appear  to  be 
agreeable  to  the  original  survey  of  the  town.  But  accord- 
ing to  that  original  survey,  in  starting  from  the  north-west 
corner,   and   running   thence   north   sixty-seven   degrees 
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thirty  minutes  east,  it  is  only  fifty-four  chains  and  fifty-five 
links  in  that  direction,  but  runs  thence  south  twenty  two 
and  a  half  degrees  east,  thirty-eight  chains  and  seventy 
links,  and  thence  runs  north  sixty-seven  and  a  half  degrees 
east  about  thirty-two  chains  to  the  slough.  Thus  leaving 
the  land  in  question,  and  a  large  amount  of  other  lands, 
lake  and  slough  outside  of  the  city,  according  to  the  origi- 
nal survey,  and  the  boundaries  established  by  the  act  of 
1840.  But  we  think  this  territory  is  within  the  city  limits, 
and  south  of  the  line  designated  by  the  act  of  1847,  as 
starting  from  the  north-west  corner,  "  thence  on  the  north 
boundary  north  sixty-seven  degrees  thirty  minutes  east,  to 
the  middle  of  the  main  channel  of  the  Mississippi  river.''"' 
There  is  no  ambiguity  in  this  language,  and  clearly  no 
off-set  or  diverging  line  is  contemplated  from  the  course 
designated.  The  line  starts  on  the  north  boundary,  and 
continues  on  the  direct  course  designated,  to  the  Missis- 
sippi river.  But  according  to  the  construction  given  be- 
low, this  line  is  not  permitted  to  run  more  than  one  third 
of  its  prescribed  course,  before  it  is  required  to  take  a  right 
angle  to  the  south,  and  run  on  an  east  boundary  line  over 
thirty-seven  chains,  before  performing  its  journey  to  the 
river,  thus  excluding  from  the  city  about  one  third  of  its 
rightful  territory. 

Great  importance  is  attached  to  the  words  "  north 
boundary,"  but  we  can  see  nothing  in  them  to  justify  so 
material  a  deviation  from  the  course  so  clearly  called  for 
and  designated.  What  is  there  in  these  words  to  show 
that  they  refer  to  the  "  north  boundary,"  as  established  by 
the  commissioners,  under  the  original  sm-vey  ?  So  unde- 
fined and  disconnected  are  these  words,  that  they  may, 
with  at  least  equal,  if  not  greater  propriety,  refer  to  the 
new  north  boundary,  as  established  by  the  act  of  1847,  as 
to  the  old  boundary,  established  by  the  act  of  1840.  If 
they  relate  to  the  old  north  boundary,  they  are  not  cod- 
sistent  with  the  course  designated ;  but  if  to  the  new,  taey 
are  consistent.     That  construction  which  will  secure  hai- 
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mony,  and  the  least  conflict  of  meaning,  should  be  favored. 
If  the  legislature  intended  to  adopt  the  line  of  the  original 
survey,  at  the  north  end  of  the  city,  that  intention  would 
have  been  expressed  in  the  description.  The  original 
course  from  the  north-west  corner  was  partly  north 
boundary,  and  partly  east  boundary,  and  extend  only  to 
the  slough,  scarce  half  way  to  the  Mississippi  river,  while 
the  new  description  took  a  direct,  undeviating  line,  form- 
ing a  north  boundary  all  the  way,  and  extending  to  the 
middle  of  the  river. 

But  it  is  claimed  that  course  and  distance  must  yield  to 
ascertained,  fixed  and  certain  objects,  as  decided  in  Gavney 
V.  Hinton,  2  G.  Greene,  344.  True,  but  where  are  those 
ascertained  and  fixed  objects,  to  which  the  specified  course 
should  yield?  Sm-ely  not  in  the  vague  and  undefined 
term  of  ^^  north  boundary.''''  What  north  boundary? 
When  and  by  what  objects  established? 

At  most,  the  term  "  north  boundary"  is  general,  direc- 
tory and  uncertain,  and  should  yield  to  the  special  or 
locative  call,  as  designated  by  the  needle.  Wright  v. 
Mabry^  9  Yerg.,  55.  In  Bell  v.  Hickman^  6  Humphrey, 
398,  it  was  held  that  special  or  locative  calls  must  control 
those  which  are  merely  directory  and  general.  The  line 
in  question,  in  starting  from  the  north-west  corner  of  the 
incorporated  district,  had  distinct  and  special  objects,  a 
"  stake  and  stone,"  and  thence  on  the  north  boundary, 
and  on  a  given  specified  course  to  the  middle  of  the  river. 
Here  the  termini  are  locative  and  visible  objects ;  the 
course  is  also  specially  and  clearly  given,  hence  the  term 
*'  north  boundary,"  without  being  identified,  is  too  vague 
and  equivocal  to  justify  any  deflection  from  the  given 
course. 

Judgment  reversed, 

Hempstead  and  Burt^  for  appellant. 

Smith  and  McKinlay,  for  appellees. 
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JONES  V.  ALLEY. 

A  written  contract  cannot  be  materially  changed  by  parole  agreement. 
The  time  stipulated  for  payment  in  a  written  contract  may  be  extended  by 

parole  agreement,  but  it  cannot  by  parole  be  made  essential,  when  it  ia 

not  so  stipulated  in  writing. 
Under  a  contract  for  land,  the  entire  consideration  money  should  be  paid 

before  an  unconditional  decree  for  specific  performance  ia  rendered. 

Appeal  from  Marion  District  Court. 

Opinion  by  Greene,  J.  Petition  filed  by  Joiiatlian 
Alley  against  Thomas  Jones,  for  specific  performance  of 
a  contract  to  convey  land.  The  answer  acknowledges  the 
contract,  but  claims  that  it  was  forfeited  because  payment 
was  not  made  within  the  time  stipulated.  Decree  for 
plaintiff.  To  this  decree  it  is  now  objected  that  as  pay- 
ment was  not  made  or  tendered  within  the  time  stipulated 
by  the  bond,  that  the  obligor  could  not  subsequently  be 
required  to  recover  the  stipulated  payment  and  make  the 
deed.  This  proposition  would  be  true,  if  time  had  been 
expressly  made  of  the  essence  of  the  agreement.  But 
when  tiTue  is  not  by  express  agreement  made  essential, 
the  validity  of  a  bond  is  not  forfeited  by  a  failure  to  pay 
within  the  time  stipulated.  But  it  is  contended,  in  this 
case,  that  time  was  made  essential,  by  parole  agreement, 
subsequent  to  the  delivery  of  the  bond.  If  this  fact  was 
established  by  proof,  it  would  not  help  the  appellee.  A 
written  contract  cannot  be  thus  materially  varied  by 
parole  agreement,  without  consideration.  Bond  v.  Jack- 
son^ Cooke,  500;  Seward  v.  Patterson^  3  Blackf.,  353; 
Adams  v.  Nichols,  19  Picke.,  275.  A  subsequent  parole 
agreement  to  extend  the  time  of  payment  or  performance 
ha.s  been  considered  good,  because  such  agreement  does 
not  vary  or  change  the  stipulations  ;  it  merely  extends  the 
time  of  performance.      Keating  v.  Price,  1  John's  Cas., 
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22  ;  Fleming  v.  Gilbert,  3  John.,  520 ;  Hasbrouck  v.  Tap- 
pan,  15  ib.,  200. 

But  in  this  case  the  modification  claimed  under  the 
parole  agreement  is  material.  It  does  more  than  extend 
the  time  of  payment.  It  makes  time  essential.  It  en- 
tirely changes  the  effect  of  a  failure  to  pay  within  the 
stipulated  time.  Under  the  written  agreement  time  is 
not  essential,  but  under  the  parole  agreement  it  becomes 
a  vital  condition  to  the  validity  of  the  bond.  The  bond 
per  se  may  be  enforced,  but  the  bond  varied  by  the  parole 
agreement  would  be  null  and  void.  So  material  a  change 
in  a  written  contract  cannot  be  recognized  under  a  parole 
agreement. 

The  court  below  erred  in  this  case  by  decreeing  a 
specific  performance  without  first  requiring  full  payment 
of  the  consideration  money.  For  this  reason,  the  decree 
must  be  reversed  at  the  cost  of  appellee.  By  making 
payment,  appellee  may  have  a  decree  for  the  land  in  this 
court. 

Decree  reversed. 

William  Longhridge,  for  appellant. 

Bla^k  and  Neal,  for  appellee. 
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ROWLAND  V.  ROWLAND  et  at. 

Where  the  husband  died  under  the  Rev.  Stat.,  and  the  widow  gaye  birth  to 
a  posthumous  son  after  the  Code  took  efl'ect ;  held  that  the  widow  is  en- 
titled to  dower  under  the  Rev.  Stat.,  and  also  on  the  death  of  the  son, 
may  inherit  one  third  of  his  estate  in  fee. 

Appeal  from  Van  Buren  District  Court. 

Opinion  by  Greene,  J.  This  was  an  agreed  case  sub- 
mitted to  the  district  court.  We  learn  from  the  agreement 
these  facts.  In  September,  1850,  James  B.  Rowland  was 
married  to  Jane  McMannus.  In  February  following  the 
husband  died,  and  in  July,  1851,  Jane  had  a  child. 
When  four  or  five  months  old  the  child  died.  The  de- 
ceased, James  B.  Rowland,  left  some  real  estate  in  fee,  to 
be  divided  among  his  surviving  heirs,  consisting  of  his 
widow,  his  brother,  Samuel  P.  Rowland,  and  his  sister^ 
Mrs  Jonathan  Downs.  The  only  question  is,  what  por- 
tion of  this  estate  should  be  set  apart  to  the  widow.  The 
court  below  directed  that  the  widow  was  only  entitled  to 
her  dower  in  the  land  for  life,  and  that  the  entire  remain- 
ing interest  in  the  land  should  be  inherited  by  S.  P.  Row- 
land and  Jonathan  Downs  and  wifii. 

Jane  Rowland  appeals,  and  claims  that  she  is  entitled 
to  more  than  her  dower  in  the  land.  At  the  time  of  her 
husband's  death  the  Rev.  Stat,  was  in  force,  and  thereby 
she  acquired  a  dower  estate  for  life.  When  the  posthu- 
mous son  was  born,  he  inherited  the  entire  estate  in  fee, 
subject  only  to  his  mother's  dower. 

The  son  died  after  the  Code  took  effect,  and  his  estate 
must  be  disposed  of  accordingly.  The  Code  provides,  § 
1410,  "  If  the  intestate  leave  no  wife,  nor  issue,  the  whole 
estate  shall  go  to  his  father."  Section  1411,  "  If  his  fether 
be  previously  dead,  the  portion  which  would  have  fallen 
to  his  share  by  the  above  rule  shall  be  disposed  of  in  the 
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same  manner  as  thougli  he  had  outlived  the  intestate,  and 
died  in  the  possession  and  ownership  of  the  portion  thus 
falling  to  his  share." 

According  to  this  rule,  if  the  father  had  been  living,  the 
entire  estate  of  this  intestate  son  would  have  gone  to 
him,  but  as  the  father  had  previously  died,  the  son's  estate 
is  to  be  disposed  of  the  same  way  as  though  the  father 
had  acquired  the  property  and  died,  seized  of  it  after  the 
Code  took  effect.  The  mother  then  was  entitled  to  one 
third  of  the  son's  estate  in  fee,  upon  the  principle  that 
she  would  have  been  entitled  to  that  interest  from  her 
husband  if  he  had  inherited  the  son's  estate  and  died 
under  the  Code.  Under  the  circumstances  and  law  of  this 
case,  the  vsridow  must  inherit  one  third  of  the  son's  estate. 
We  conclude,  therefore,  that  the  appellant  is  not  only 
entitled  to  her  dower  estate  under  the  Rev.  Stat. ,  but  that 
she  is  also  entitled  to  one  third  of  the  remaining  estate 
in  fee.  The  balance  will  be  inherited  by  the  appellees 
and  be  apportioned  by  the  commissioners. 

Judgment  reversed. 

A.  ffallf  for  appellant. 

Wright  and  Caldwell,  for  appellees. 
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REUNECKER  v.  SCOTT. 

At  common  law,  th&  husband  is  liable  for  the  debts  of  the  wife  contracted 
dum  solo  ;  but  in  order  to  recover  against  him,  she  should  be  joined  in  the 
action  and  judgment. 

Under  the  Code,  the  husband  is  not  liable  for  debts  made  by  his  wife  while 
single  under  a  contract,  "  purporting  to  bind  herself  onlj'." 

Appeal  from  Dubuque  District  Court. 

Opinion  hy  Greene,  J.  This  suit  was  commenced  be- 
fore a  justice  of  the  peace,  by  Geo.  W.  Scott  against  F. 
Reunecker,  for  medical  services,  rendered  to  defendant's 
wife  previous  to  their  marriage.  Plaintiff  recovered  judg- 
ment. Defendant  had  the  case  taken  to  the  district  court 
on  writ  of  error,  where  the  judgment  was  affirmed.  To 
the  judgment  and  pleadings  below,  two  errors  are 
assigned. 

1 .  It  is  claimed  that  if  the  husband  is  liable  for  debts 
contracted  by  his  wife  before  marriage,  she  should  be  made 
a  party  to  the  action.  In  Gage  v.  Reid^  15  John.,  403,  it 
was  held  that  if  the  husband  is  sued  for  a  debt  contracted 
by  the  wife,  dum  solo,  without  her  being  joined,  it  is  an 
error,  for  which  judgment  will  be  reversed.  Angel  v.  Felton, 
8  John.,  149;   The  People  v.  Oneida  C.F.,2l  Wend.,  20. 

In  Grai/  v.  Tkac/ier,  4  Ala.,  136,  the  action  was  com- 
menced against  the  husband  and  wife,  but  the  judgment 
was  rendered  against  the  husband  alone.  It  was  held  that 
the  judgment  should  have  been  against  both,  and  if  against 
the  husband  alone,  should  be  reversed. 

Although  the  husband  is  liable,  at  common  law,  for 
debts  contracted  by  his  wife  before  marriage,  still,  in  order 
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to  enforce  that  liability,  the  wife  should  be  joined,  not  only 
in  the  action,  but  also  in  the  judgment. 

2.  It  is  claimed,  that  under  the  Code,  the  husband  is 
not  in  any  way  liable  for  the  debt  in  this  case.  The  Code 
provides,  §  1453:  "  Except  as  herein  otherwise  declared, 
the  husband  is  not  liable  for  the  separate  debts  of  the  wife, 
nor  is  the  property  of  the  wife,  nor  the  rent,  nor  the  income 
thereof,  liable  for  the  debts  of  the  husband.  But  the  sepa- 
rate debts  of  the  wife,  as  herein  contemplated,  are  only 
those  growing  out  of  the  contracts  mentioned  in  the  next 
section."  The  next  section  declares  :  "  Contracts  made  by 
the  wife,  in  relation  to  her  separate  property,  or  those  pur- 
porting to  bind  herself  only,  do  not  bind  the  husband." 

In  these  sections,  there  is  no  express  reference  made  to 
the  debts  of  the  wife,  contracted  while  sole,  but  a  complete 
change  is  made  in  marital  rights  and  obligations,  and  this 
change  should  be  made  to  harmonize  as  nearly  as  possible 
with  justice  and  propriety.  If  certain  contracts,  made  by 
the  wife  after  marriage,  do  not  bind  the  husband,  a  for- 
tiori the  same  kind  of  contract,  made  by  her  while 
single,  should  not  bind  her  future  husband.  The  contract 
in  this  case  was  made  with  Miss  Paine  alone.  The  record 
in  the  case  shows  that  the  defendant  called  upon  Dr 
Scott,  the  plaintiff,  to  testify  as  a  witness,  and  he  swore, 
in  substance,  that  he  rendered  the  services,  and  that  the 
charges  were  made  against  Miss  Paine  herself,  and  not 
against  Mrs  Hanley,  with  whom  she  was  living  as  a  ser- 
vant, that  he  looked  to  Miss  Paine  alone  for  payment; 
that  he  knew  she  worked  for  a  living;  that  she  came  to 
his  house  several  times  to  work,  but  complained  of  being 
unwell,  and  did  not  stay. 

There  was  nothing  in  this  contract  purporting  to  bind 
any  one  but  herself.  It  is  not  pretended,  even,  that  the 
services  were  rendered  upon  any  contingent  possibility  of 
her  future  marriage,  or  the  expectation  of  ultimate  collec- 
tion from  an  unknown  future  husband.  The  services  having 
been  rendered  exclusively  for  herself,  and  upon  her  own 
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credit,   ^^  purporting  to  bind  herself  only^''  we  conclude 
tJiat  under  the  Code  the  appellant  is  not  liable. 

Judgment  reversed. 

Hempstead  and  Burt^  for  appellant. 

B,  M,  Samuelsy  for  appellee. 


>  *  «  *  < 


MAINER  V.  REYNOLDS. 

A  note  is  not  negotiable  by  delivery  only,  unless  made  payable  to  bearer. 

Where  a  note,  not  negotiable  by  delivery,  is  sued  in  the  name  of  the  indorser, 
a  copy  of  the  indorsement  should  be  annexed  to  the  petition. 

In  an  action  by  the  indorser  of  a  note  where  the  defendant  pleads  failure  of 
consideration,  and  the  court  instructs  the  jury  that  they  must  be  satisfied 
that  the  plaintiff  had  notice  of  the  failure  before  the  note  was  assigned, 
it  will  be  presumed  that  the  note  was  indorsed  before  due,  unless  the 
record  shows  to  the  contrary. 

Appeal  from  Polk  District  Court, 

Opinion  by  Greene,  J.  Action  commenced  by  Charles 
Eeynolds  against  Nathan  Mainer,  on  a  note  made  payable 
to  N.  Grant,  and  assigned  by  him  to  plaintiff.  Defendant 
demurred,  because  there  was  no  copy  of  the  assignment 
annexed  to  the  petition.  Demurrer  overruled.  Verdict 
and  judgment  for  plaintiff. 

1.  It  is  claimed  that  the  court  erred  in  overruling  the 
demurrer.  The  Code  requires  that  a  copy  of  the  instru- 
ment on  which  suit  is  founded,  should  be  annexed  to  the 
pleadings.  Section  17o0.  But  when  such  instrument  is 
sued  on  in  the  name  of  the  indorser,  is  it  necessary  to  annex 
a  copy  of  the  indorsement  ?  If  the  indorsement  became 
material  to  the  transfer  of  the  note,  or  where  the  note 
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could  not  be  transferred  by  mere  delivery,  we  think  that  a 
copy  of  the  indorsement  should  be  regarded  as  a  part  of 
the  note,  and  be  annexed  to  the  petition.  In  this  case,  the 
note  was  made  to  "  Noah  Grant "  alone,  and  not  to  him  or 
bearer.  A  note  is  not  negotiable  by  delivery,  unless  made 
payable  to  "  bearer."  It  follows,  then,  that  the  indorser'a 
right  to  sue  in  his  own  name  depends  upon  the  indorse- 
ment, and  unless  a  coj)y  of  such  indorsement  is  annexed 
to  the  petition,  his  right  of  action  is  not  shown  prima  Jade 
by  the  petition. 

2.  Appellant  contends  that  the  court  erred  in  giving  the 
following  instruction,  requested  by  the  plaintiff  below  : 
^'  That  if,  from  the  evidence,  they  are  satisfied  there  was 
a  failure  in  any  part  of  the  consideration  of  the  note  in 
controversy,  before  they  can  regard  such  failure,  they 
must  be  satisfied  that  the  plaintiff  had  notice  of  the 
failure,  before  the  note  was  assigned  to  him  by  Grant." 
If  the  note  was  assigned  before  due,  this  instruction  was 
appropriate ;  but  if  assigned  after  due,  it  was  erroneous. 
The  record  does  not  show  the  date  of  the  indorsement, 
and  therefore  it  must  be  presumed  in  favor  of  the 
instruction. 

But  as  the  court  erred  in  overruling  the  demurrer,  a 
trial  de  novo  must  be  awarded. 

Judgment  reversed. 

Curtis  Bates,  for  appellant. 

Grander  and  Williamson^  for  appellee. 
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SMITH  V.  THE  STATE. 

The  mere  fact  that  the  indictment  was  mislaid  or  stolen,  after  the  trial,  and 
could  not  be  sent  up  with  the  writ  of  error,  is  not  sufficient  ground  for 
reversing  the  judgment. 

The  right  to  challenge  jurors  under  the  Code  is  unconditional,  and  any 
ruling  of  the  court  calculated  to  restrict  that  right ;  or  to  make  the 
defendant's  right  dependent  upon  the  exercise  of  the  same  right  by  the 
state  is  erroneous. 

A  witness  whose  name  is  not  indorsed  on  the  indictment,  if  objected  to, 
should  not  be  permitted  to  testify  in  behalf  of  the  state. 

Errok  to  Appanoose  District  Court. 

Opinion  by  Greene,  J.  Indictment  for  disturbing  a 
worshipping  congregation.  Plea  not  guilty.  Verdict 
guilty. 

The  record  before  us  is  very  imperfect.  But  we  will 
briefly  consider  the  leading  errors  assigned. 

1.  "  No  indictment  was  ever  found  against  the  appel- 
lant." The  clerk's  certificate  states  that  the  indictment 
was  mislaid,  or  carried  away  after  the  trial  below.  The 
record  conclusively  shows  that  there  was  an  indictment, 
upon  which  the  proceedings  below  were  had.  The  mere 
fact  that  the  indictment  was  stolen,  or  missing,  after  the 
trial,  and  could  not  be  sent  up  with  the  writ  of  error,  will 
not  justify  this  court  in  reversing  the  judgment.  If  a 
missing  indictment  should  be  deemed  sufficient  ground  to 
arrest  or  reverse  a  judgment,  it  might  often  prove  very 
inconvenient  to  find  such  presentments. 

2.  The  court  erred  in  ruling,  that  in  challenging  the 
jury,  the  state  must  fiLrst  challenge  one  juror,  and  then 
the  defendant  two,  and  so  on  alternately.  Under  the 
wording  of  the  bill  of  exceptions,  it  seems  that  the  de- 
fendant could  not  be  permitted  to  challenge  even  two- 
jurors,  until  the  state  had  challenged  one,  and  conse- 
quently if  the  state  should  elect  to  make  no  challenge,  the- 
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defendant  would  have  no  right  to  a  challenge.  For  an 
offense,  less  than  felony,  the  defendant  has  a  right  to 
challenge  four  jurors,  and  the  state  two.  This  right  with 
both  parties  is  unconditional.  It  may  be  exercised  by 
defendant  to  the  full  extent,  whether  the  state  exercises 
the  right  or  not,  and  vice  versa. 

The  rights  of  challenging  jurors,  to  the  extent  provided 
by  the  Code,  is  absolute,  and  without  qualification.  The 
court  below,  therefore,  erred  in  ruling  to  the  effect  that 
defendant's  right  was  dependent  upon  the  right  being  first 
exercised  by  the  state. 

3.  The  court  erred  in  permitting  a  witness  to  testify. 
1.  Because  his  name  was  not  upon  the  back  of  the  indict- 
ment.    2.  Because  the  testimony  was  cumulative. 

It  appears  by  the  bill  of  exceptions  that  the  defendant 
objected  to  this  witness,  for  the  reasons  assigned.  The 
Code  requires  the  names  of  material  witnesses,  for  the 
state  to  be  indorsed,  on  the  indictment.  Hence  according 
to  Ea^  V.  The  State,  1  G.  Greene,  316;  and  Harriman  v. 
The  State f  2  ib.,  284,  when  the  defendant  objects  to  a 
witness  whose  name  is  not  indorsed  on  the  indictment,  he 
should  not  be  permitted  to  testify.  Inconvenient  as  this 
rule  may  at  times  appear,  still  in  justice  to  the  accused  it 
should  perhaps  be  maintained.  There  is  certainly  great 
fairness  in  advising  a  prisoner  of  those  witnesses,  who 
may  appear  against  him,  in  time  to  guard  against  false 
or  tainted  accusation. 

The  objection  in  relation  to  the  cumulative  character  of 
the  testimony,  does  not  appear  to  be  well  founded.  In 
that  particular,  it  does  not  seem  that  the  court  exceeded  a 
sound  discretion. 

Judgment  reversed. 

Wnu  Perm  Clark,  for  plaintiff  in  error. 

D,  C.  Cloud,  for  the  state. 
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MILLER  et  at.  v.  GALLAISTD. 

The  date  of  a  note  given  for  services  on  a  Bteamboat  is  not  eoncInBire  thac 
the  services  were  rendered  at  or  before  such  date,  so  as  to  give  priority  of 
lien  for  such  services,  over  a  seizure  and  levy  made  at  the  same  date  of 
the  note. 

A  general  judgment  on  a  note  for  services  rendered  to  a  steamboat  cannot 
have  the  effect  of  a  preferred  claim  under  the  act  of  1847,  unless  the  judg- 
ment specify  and  fix  the  lien. 

Under  the  act  of  1838,  authorizing  attachments  against  boats  and  veasela, 
the  jurisdiction  of  the  district  court  does  not  aepend  upon  the  strict  regu- 
larity of  the  oSicer's  returns,  when  the  proceedings  in  other  respects  were 
fully  authorized. 
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Appeal  from  Lee  District  Court. 

Opinion  hy  Hall,  J.  On  the  22d  day  of  November, 
1847,  D.  and  A.  Hine  filed  their  complaint  in  the  district 
court  of  Lee  county  against  the  steamboat  "  Kentucky," 
and  issued  a  warrant  to  the  sherifi"  of  that  county  to 
attach  the  boat. 

The  sherifi"  made  the  following  return  to  the  warrant : 
"  Served  the  within  writ,  November  22,  1847,  by  attach- 
ing the  steamboat  '  Kentucky,'  her  tackle,  furniture  and 
apparel ;  appraised  at  $3800 ;  appraisers,  Henry  Williams, 
Charles  Mcintosh." 

On  the  29th  day  of  November,  1847,  William  McCall 
filed  his  complaint  against  the  steamboat "  Kentucky  "  be- 
fore C.  B.  Morse,  a  justice  of  the  peace  of  Lee  county,  and 
upon  his  complaint,  a  warrant  issued  to  a  constable,  who 
returned  the  warrant  on  the  same  day.  ' '  Executed  the  within 
writ,  by  taking  the  steamboat  '  Kentucky '  into  my  cus- 
tody, as  commanded,  and,  also,  I  did  notify  the  master  of 
said  steamboat  '  Kentucky,'  by  reading  this  writ  to  him." 

The  complaint  states  that  the  suit  was  "  brought  on  a 
note,  executed  by  the  clerk  of  the  boat  to  McCall,  for 
services  rendered  by  him  on  said  boat,  as  steward,  and 
that  he  had  assigned  the  note  to  Isaac  A.  Lafever ;  that 
the  note  bears  date  the  22d  of  November,  1847 ;  and 
that  the  demand  accrued  to  the  plaintifi",  for  wages  due 
him  for  services  rendered  the  boat,  within  twenty  days 
last  past." 

This  complaint  was  verified  by  the  oath  of  Lafever.  On 
the  same  day,  the  justice  rendered  a  judgment  against  the 
boit,  in  these  words :  "  November  29,  1847.  Whereupon 
came  the  plaintifi".  no  person  appearing  for  tbe  steamboat 
'  Kentucky,'  judgment  is  therefore  rendered  against  the 
steamboat '  Kentucky,'  and  in  favor  of  the  plaintiff,  for  the 
sum  of  $96  50,  by  default,  and  costs  taxed  at  $2  22,  with 
interest  until  paid.     It  is  hereby  ordered  that  the  steam- 
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boat  '  Kentucky  *  be  sold  to  satisfy  tlie  above  judgment, 
together  with  her  tackle,  apparel  and  furniture,  as  the  law 
directs."  On  the  18th  of  May,  1848,  an  order  of  sale 
issued  on  this  judgment,  and  on  the  29th  of  May,  the 
steamboat  "  Kentucky  "  was  sold,  by  a  constable,  to  Isaac 
A.  Lafever,  for  the  sum  of  |100.  On  the  same  day,  Lafever 
sold  the  boat  to  Lewis  R.  Reeves. 

On  the  11th  of  May,  1848,  a  judgment  was  rendered 
in  the  district  court,  in  favor  of  D.  and  A.  Hine,  for 
$190  50  and  costs,  and  an  order  made  directing  the 
sheriff  to  sell  the  boat.  On  the  15th  of  May,  1848,  an  ex- 
ecution issued  on  Hine's  judgment,  and  on  the  6th  day 
of  June,  1848,  the  boat  was  sold  by  the  sheriff  to  D.  S. 
Baker,  for  the  sum  of  |825,  and  Baker  put  into  possession 
of  the  boat. 

On  the  5th  day  of  June,  1848,  Isaac  Galland  sued  out 
of  the  office  of  the  clerk  of  the  district  court  of  Lee 
county,  a  writ  of  replevin  for  the  steamboat  "  Kentucky," 
against  L.  R.  Reeves,  D.  S.  Baker,  and  fifty-two  others, 
and  the  boat  was  delivered  to  Galland  on  the  writ. 

At  the  November  term  of  the  district  court,  1848,  Gal- 
land was  non-suited,  and  a  contest  arose  between  Reeves 
and  Baker,  as  to  whom  the  damages  should  be  assessed. 
The  district  court  decided  in  favor  of  Baker's  title,  and 
upon  inquiry  of  damages,  rendered  judgment  in  his  favor, 
and  against  Galland,  for  the  sum  of  |3000  and  costs. 
Reeves  took  exceptions,  and  brought  his  writ  of  error  to 
this  court. 

The  owners  of  the  boat  have  submitted  to  the  action  and 
judgments  of  both  courts,  and  the  only  question  presented 
is,  whether  the  title  to  the  boat  passed  by  the  sale  of  the 
constable  to  Lafever,  upon  McCall's  judgment,  before  the 
justice,  or  by  the  sale  to  Baker,  by  the  sheriff,  upon  D.  and  A. 
Hine's  judgment,  in  the  district  court.  The  title  of  Baker 
is  based  upon  the  act  of  December  20,  1838,  and  relates 
to,  and  takes  effect  from  the  day  of  the  seizure  of  the  boat 
by  the  sheriff,  upon  the  warrant  issued  by  D.  and  A.  Hine, 
Vol.  IV.  14 
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the  22d  of  November,  1847.  The  title  of  Reeves  to  the 
boat,  under  Lafever's  purchase,  will  relate  to,  and  take 
effect  from  the  date  of  the  seizure  of  the  boat,  by  the  con- 
stable, upon  the  warrant  issued  the  29th  of  November, 
1847,  unless  the  demand  and  judgment  of  McCall  have 
the  character  of  a  preferred  claim,  for  services  rendered  the 
boat,  as  provided  by  the  act  of  February  25,  1847,  in 
which  event,  the  sale  and  title  under  that  judgment 
would  be  valid,  as  between  these  parties,  without  refer- 
ence to  the  time  the  boat  was  attached  by  the  officers. 

McCall  commenced  his  suit  on  the  29th  of  November, 
eight  days  after  D.  and  A.  Hine  had  commenced  their  suit. 
The  suit  is  brought  on  a  note  executed  by  the  clerk  of  the 
boat,  dated  the  22d  day  of  November,  1847,  which  note 
was  assigned  to  Lafever,  and  Lafever  becomes  the  real 
party  to  the  suit.  He  swears  to  the  petition  and  prosecutes 
the  demand.  It  is  alleged  in  the  complaint  that  the 
indebtedness  accrued  to  McCall  for  personal  services,  ren- 
dered by  him  to  the  boat  as  steward,  and  that  the  services 
had  been  rendered  within  twenty  days  next  preceding  the 
29th  of  November,  1847,  which  time  would  include  eight 
days  after  D.  and  A.  Hine's  warrant  was  levied,  and  twelve 
days  anterior  to  that  time.  The  justice  rendered  a  general 
judgment  against  the  boat,  without  referring  to  or  mention- 
ing the  subject  of  the  preferred  claim  or  lien  of  McCall. 

The  presumption  is  conclusive,  that  the  suit  was  brought 
within  twenty  days  after  the  services  terminated,  for  the 
entire  demand  had  accrued  within  twenty  days.  The  date 
of  the  note  is  not  conclusive,  that  the  service  had  been  ren- 
dered at  the  time  it  bears  date,  for  it  could  as  well  include 
services  to  be  rendered,  as  services  that  had  been  rendered, 
and  the  wording  of  the  complaint  presents  a  very  fair  pre- 
sumption that  such  was  the  fact.  It  follows,  then,  that  the 
presumption  is  quite  as  strong  that  the  services  were  ren- 
dered after  D.  and  A.  Hine's  lien  attached  to  the  boat,  aa 
that  they  were  rendered  before  that  time.  If  they  were 
rendered  after  the  warrant  of  D.  and  A.  Hine  had  seized 
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the  boat,  there  would  have  been  no  lien  as  against  their 
demand. 

But  independent  of  this,  the  court  are  of  opinion  that  the 
judgment  of  the  court  should  specify  and  fix  the  character 
of  the  lien,  if  it  is  to  have  the  eifect  of  a  preferred  claim 
under  the  act  of  1847.  Something  more  than  a  general 
judgment  should  be  rendered  against  the  boat.  The  judg- 
ment should  be  as  specific  as  the  remedy,  and  clearly  state 
its  preferred  effect.  Unless  this  rule  is  correct,  it  would 
leave  a  wide  door  open  for  fraud. 

The  complaint  is  made,  the  warrant  issued  and  served, 
and  the  default  taken,  trial  had,  and  judgment  rendered  on 
the  same  day,  and  probably  the  same  hour.  It  is  easy  to 
put  into  the  complaint  the  statement  that  would  make  it 
appear  a  preferred  claim  under  the  statute  of  1847.  If  the 
boat  was  liable  at  all,  it  would  have  been  the  duty  of  the 
justice  to  have  rendered  a  general  judgment, — as  in  this 
case, — ^without  regard  to  the  special  claim  for  a  lien  under 
the  act  of  1847.  Then,  if  the  specific  character  of  the  lien 
is  to  be  determined  by  the  complaint,  without  reference  to 
the  judgment,  it  will  be  the  act  of  the  party  bringing  the 
suit  that  fixes  his  lien,  and  not  the  judgment  of  the  court. 
The  judgment  would  be  the  same,  whether  the  demand 
was  in  fact  preferred  or  not. 

Much  time  has  been  occupied  in  the  argument,  and  many 
authorities  cited  to  establish  an  objection  to  the  jurisdiction 
of  the  district  court  in  the  case  of  D.  &  A.  Hine  v.  the  boat. 

It  is  contended  that  the  jurisdiction  of  the  court  depended 
upon  the  acts  and  return  of  the  sherifi"  on  the  warrant,  and 
inasmuch  as  he  had  only  returned,  that  he  had  attached 
the  hoat^  <^c.,  his  return  was  insufficient,  and  the  district 
court  had  no  authority  to  render  judgment.  We  can  see 
nothing  in  this  objection.  The  warrant  issued  in  the  case 
was  authorized  by  law,  and  conferred  full  power  on  the 
sheriff"  to  seize  and  hold  the  boat.  Clothed  with  that  power, 
the  sheriff"  did  seize  and  hold  the  boat.  He  returned  to  the 
court  that  he  had  the  boat  to  answer  the  complainL     The 
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court  adjudged  the  complaint,  and  rendered  a  judgment 
against  the  boat,  and  ordered  the  sheriff  to  sell  it,  to  pay 
the  judgment.  The  sheriff  did  sell  it,  received  the  money, 
and  paid  the  liability. 

If  these  facts  do  not  show  jurisdiction  in  the  court,  it 
would  be  difficult  to  define  what  would  show  it. 

The  power  of  the  court  is  indisputable ;  the  subjugation 
of  the  boat  to  that  power  was  complete  in  every  step  of 
the  proceedings. 

Judgment  affirmed. 

Beeves  and  Miller^  for  appellants. 

Geo.  C,  Dixon,  for  appellee. 


FRINK  &  CO.  r.  TAYLOR'S  ADMINISTRATRIX. 

T.  commenced  suit  agaiust  F.  &  Co.  for  damages  sustained  to  his  person  by 
the  npsetting  of  a  stage  coach ;  after  suit  was  commenced,  T.  died,  and 
his  wife  was  substituted  as  administratrix  of  his  estate,  and  filed  a  supple- 
mental bill.  On  the  trial,  the  court  instructed  the  jury  that  plaintiff 
could  recover  damages  for  the  injury  sustained  by  her,  on  account  of  the 
death  of  T.  :  held  that  this  instruction  was  erroneous ;  that  she  could  not 
recover  for  such  injury  as  administratrix,  but  that  she  might  do  so  by  a 
proceeding  in  her  own  name  and  right ;  that  as  administratrix  she  could 
only  recover  such  damages  as  her  husband  might  have  recovered. 

An  amended  petition  shoald  appertain  to  the  same  rights  of  the  partj 
plaintiff  as  the  original  petition,  and  shoald  not  set  up  other  righta 
affecting  other  parties. 

Appeal  from  Jefferson  District  Court. 

Opinion  by  Williams,  C.  J.   This  cause  was  commenced 
in  the  district  court  of  Wapello  county,  and  the  venue 
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changed  to  Jefferson  county.  The  suit  was  brought  to 
February  term,  1852,  by  Telghman  A.  Taylor,  in  his  own 
right.  His  petition  of  complaint  sets  forth  as  the  cause 
of  action,  "  that  on  or  about  the  31st  day  of  October,  1851, 
he  became  and  was  a  passenger  upon  the  stage  coach,  then 
owned  by  the  defendants,  which  was  kept  for  the  convey- 
ance of  the  United  States  mail,  and  for  the  conveyance  of 
passengers,  from  Keokuk,  in  this  state,  to  Ottumwa ;  and 
that  while  petitioner  was  a  passenger  in  said  coach,  and 
one  H.  White,  then  in  the  employment  of  defendants  as 
driver,  the  plaintiff  charges  that  the  coach  was  overloaded, 
and  that  by  careless  and  negligent  driving,  the  coach  was 
upset,  and  thereby  he  was  greatly  injured ;  that  in  conse- 
quence he  had  suffered  much,  and  incurred  great  expense 
for  medicines,  and  medical  attendance,  &c.,  necessary  in 
his  affliction ;  that,  from  the  time  of  the  injury  to  the  time 
of  the  bringing  of  this  suit,  by  reason  thereof,  he  had  been 
confined  to  his  room,  and  unable  to  attend  to  his  business 
as  cabinetmaker."  He  also  avers  that  it  was  in  the  night 
time  when  the  coach  was  turned  over ;  and  that  there  was 
but  one  side  light  provided  for  the  coach  at  the  time.  He 
concludes  by  claiming  $1000  damages. 

The  petitioner  then  procured  the  issuance  of  an  attach- 
ment, by  virtue  of  which  the  property  of  the  defendants 
was  attached. 

After  the  bringing  of  this  suit,  and  the  filing  of  this 
complaint,  the  plaintiff  died.  Margaret  Taylor,  wife  of 
the  plaintiff,  was  then  substituted,  as  administratrix,  to 
prosecute  the  action ;  whereupon  she  filed  a  supplemental 
bill  of  complaint  in  the  action,  in  which  she  sets  forth  the 
fact  that  she  had  been  duly  appointed  administratrix  of 
his  estate,  and  then  proceeds  to  state,  that  she  claims 
that  there  is  now  due  to  her,  as  the  administratrix  of  said 
estate,  from  the  said  defendants,  the  sum  of  $5000,  to 
wit:  the  sum  of  $1000  for  damages,  as  set  forth  in  dece- 
dent's petition ;  and  the  further  sum  of  $4000  for  the 
following  grievances  :  "And  your  petitioner  further  states 
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and  claims  that,  in  consequence  of  the  injury  received,  as 
sustained  by  the  said  Telghman  A.  Taylor,  deceased,  by 
the  act  of  said  defendants,  as  set  forth  and  contained  in 
said  original  petition  of  the  said  deceased,  he, — the  said 
deceased, — from  the  time  of  the  filing  of  the  said  original 
petition,  continued  to  suffer  great  pain,  and  continued  to 
be  sick,  and  was  compelled  to  employ  physicians  and 
nm'ses  to  take  care  of,  and  cure  him  of  the  injury  so 
received  and  sustained  by  him ;  that  he  had  paid  out  and 
expended  large  sums  of  money  to  physicians,  &c.,  in 
attempting  to  cm-e  him,  to  wit:  the  sum  of  $500;  that 
he  continued  to  be  sick  and  suffer,  by  reason  of  the  injury, 
from  the  30th  day  of  January,  1852,  until  the  12th  of  June, 
1852,  when  he  died."  She  then  charges  that  his  death  was 
the  consequence  of  the  injury  received,  by  the  upsetting  of 
the  coach,  as  charged  in  the  original  petition. 

She  then  concludes,  by  praying  that  the  suit  may  be 
prosecuted  in  her  name,  as  the  representative  of  her  de- 
ceased husband,  and  that  she  may  have  judgment  for  the 
said  sum  of  $5000,  with  costs,  &c. 

Afterwards,  the  original  and  supplemental  petition  was 
amended,  so  as  to  allege  more  specifically  the  facts  relative 
to  the  defendants'  undertaking,  by  their  agent,  to  carry  the 
deceased,  as  a  passenger,  for  the  pay,  and  the  negligence 
of  the  agent  and  driver,  by  which  the  deceased  plaintiff 
was  injured,  and  his  death  caused. 

Issue  was  joined,  the  cause  tried,  and  a  verdict  rendered 
for  the  plaintiff  for  $1500,  upon  which  judgment  was 
entered.  From  this  judgment  the  defendants  have  ap- 
pealed. 

Several  errors  have  been  assigned,  on  which  a  reversal 
of  the  judgment  is  urged.  However,  they  all  relate  to 
proceedings  had  in  the  court  below,  which  refer  to,  and 
depend  on  the  same  point.  This  is  presented  by  the  third 
assignment  of  error,  which  is,  that  "the  court  erred  in 
giving  the  instructions  to  the  jury,  that  said  Margaret 
could  recover  damages  for  the  injury  sustained  by  her  on 
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account  of  the  death  of  said  Telghman  A.  Taylor,  on  this 
action." 

It  appears  by  the  bill  of  exceptions,  that  such  was  the 
instruction  given  to  the  jilry  by  the  court  upon  this  ques- 
tion. 

This  action  was  commenced  and  prosecuted  by  Telgh- 
man A.  Taylor,  in  his  own  right.  Pending  the  prosecu- 
tion, and  before  trial  had,  he  died.  Margaret  Taylor,  his 
widow,  administered  on  his  estate ;  and  as  administratrix, 
was  substituted  as  the  plaintiiF,  in  his  stead,  to  prosecute 
his  action  in  the  district  court,  where  she  thus  became 
authorized,  as  plaintiff,  to  proceed  with  the  action  :  she 
could  legally  amend  the  petition,  by  leave  of  the  court ; 
or  could  file  an  amended  petition,  at  the  proper  time,  pro- 
vided such  petition  was  of  matter  appertaining  to  the  same 
right  of  the  party  plaintiff,  which  was  contained  in  the 
original  petition.  The  Code  of  Iowa,  chapter  104,  §  1751, 
p.  255,  provides  that  "  several  causes  of  action  may  be 
united  in  the  same  petition,  provided  they  affect  all  the 
parties  thereto  in  the  same  capacities,  and  if  suit  on  all 
might  be  brought  in  that  county.  But  the  court,  to  pre- 
vent confusion  therein,  may  direct  all,  or  any  portion  of 
the  issues  joined  therein,  to  be  tried  separately." 

By  the  enactments  of  this  section,  the  legislature  have 
enabled  the  plaintiff  in  an  action  to  unite  several  causes 
of  complaint  in  the  same  petition ;  but  these  must  "  affect 
all  the  parties  thereto  in  the  same  capacities."  It  does 
not  go  so  far  as  to  unite  several  persons  possessing  and 
having  distinct  and  individual  rights,  to  the  same  action. 
In  this  case  it  is  true  that,  in  common  with  Telghman  A. 
Taylor,  the  husband  and  plaintiff,  Margaret  his  wife  had 
an  interest  in  the  action  brought  by  him  in  his  life-time. 
But  upon  being  substituted  as  administratrix,  she  became 
the  representative  of  those  interested  in  his  estate,  in  the 
prosecution  of  this  action.  K  damages  were  recovered  in 
this  suit,  they  would  be  assets  in  her  hands  for  their  bene- 
*  fit,  and  she  would  be  accordingly  chargeable,  as  administra- 


200  SUPREME  COURT  CASES, 

Frink  &  Co.  r.  Taylor. 

trix.  He  had  sued  to  recover  damages  for  injury,  suffering, 
expenditure  of  money,  loss  of  time,  &c.,  which  had  been 
brought  upon  Him  by  the  illegal  conduct  of  the  defendants 
before  his  death ;  pending  the  suit,  she,  being  substituted 
as  his  administratrix,  could  only  act  in  this  capacity.  But 
she  seeks  by  her  supplemental  petition  a  claim  for  damages, 
founded  upon  his  death,  upon  the  allegation  that  it  was 
caused  by  the  injuries  as  complained  of  in  the  original 
petition.  This  we  think  would  be  to  allow  her  to  blend  in 
the  same  suit,  matters  appertaining  to  her  in  her  indivi- 
dual right  with  those  of  another  and  different  right.  The 
provisions  of  the  Code  have  certainly  changed  the  com- 
mon law  practice  in  relation  to  the  rights  of  parties  in 
actions ;  but  we  do  not  understand  them  as  having  gone 
so  far  as  to  allow  parties,  who  stand  in  distinct  and  sepa- 
rate rights  and  capacities,  to  unite  their  interests  on  the 
same  action. 

To  recover  damages  for  the  loss  sustained  by  her,  by 
reason  of  the  death  of  her  husband,  she  must  resort  to  an 
action  in  her  own  name,  as  the  matter  thereof  appertains 
to  her  own  and  separate  right.  The  damages  which  might 
be  recovered  by  virtue  of  the  supplemental  petition  would 
not  belong  to  the  estate,  as  they  are  claimed  as  accruing, 
in  consequence  of  his  death;  and  all  subsequent  to  the 
original  action. 

Judgment  reversed 

J,  C.  Knapp,  for  appellants. 

Slagle  and  Acheson,  for  appellee. 
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SHAFFER  V.  BOLANDER. 

On  a  contract  made  in  Ohio  in  1840,  judgment  was  obtained  in  this  state  in 
1845,  and  in  1850  land  was  sold  to  satisfy  the  judgment  :  held  that  the 
execution  defendant  cannot  avail  himself  of  the  remedial  laws  of  Ohio 
to  avoid  this  sale  ;  that  the  lex  fori  must  prevail ;  and  that  an  appraise- 
ment of  the  property  under  the  valuation  law  M'as  not  necessary. 

The  lex  lod  contractus  not  applicable  to  questions  mainly  remedial. 

A.  purchase  at  judicial  sales  depends  upon  the  judgment,  levy  and  deed; 
these  being  unobjectionable,  an  innocent  purchaser  should  not  be  affected 
by  other  irregularities. 

Appeal  from  Van  Buren  District  Court. 

Opinion  by  Greene,  J.  John  Shaifer  commenced  this 
Buit  in  equity,  against  W.  H.  Bolander  and  his  son  Joel 
S.  Bolander,  to  set  aside  the  legal  title  to  eighty  acres  of 
land  which  W.  H.  Bolander  had  purchased  in  the  name  of 
his  son  Joel. 

The  facts  in  the  case  show  that,  January  24,  1840,  W. 
H.  Bolander  gave  his  two  notes  to  W.  0.  Goff,  in  the 
state  of  Ohio.  The  next  year  Bolander  moved  to  Iowa, 
and  in  1844  purchased  with  his  own  money  the  land  in 
question,  in  the  name  of  his  son  Joel,  who  was  then  about 
one  year  old. 

In  April,  1845,  Goflf  recovered  judgment  against  W.  H. 
Bolander  for  amount  of  the  two  notes  and  interest,  and  in 
February,  1850,  the  land  was,  on  execution  issued  from 
said  judgment,  sold  to  G.  G.  Wright,  and  in  May,  1851, 
after  the  period  for  redemption  had  expired,  it  was  sold 
and  transferred  to  said  John  Shaffer. 

In  defense  of  this  proceeding,  the  son  Joel's  answer 
averred  that  the  sheriff's  sale  was  void,  and  passed  no 
title,  because  the  laws  of  Ohio,  where  the  contract  was 
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made,  required  an  appraisement  before  sale  on  execution. 
2.  Because  the  laws  of  this  state  regulating  such  sale 
required  an  appraisement. 

To  this  answer  there  was  a  demurrer,  under  which  the 
court  ruled  that  the  land  in  controversy  should  have  been 
appraised  at  sheriff's  sale,  and  not  having  been  so  ap- 
praised, the  sale  was  void  and  passed  no  title. 

1.  Lex  loci  contractus  is  not,  we  think,  applicable  to 
the  merely  remedial  question  involved  in  this  case.  The 
validity  of  the  contract  made  in  Ohio  is  not  questioned. 
The  debtor  could  not  avail  himself  of  the  forms  and  reme- 
dies of  the  Ohio  laws,  after  departing  from  their  jurisdic- 
tion, and  placing  himself  under  the  protecting  laws  of 
another  state.  The  doctrine  is  now  too  well  settled  to  be 
disputed,  that  the  forms  of  remedies,  and  the  order  of 
judicial  proceedings  are  to  be  according  to  the  law  of  the 
place  where  the  action  is  enforced,  without  special  regard 
to  the  domicile  of  the  parties,  or  the  origin  of  the  liability. 
Story's  Con.  of  Laws,  §§  556,  557  and  558.  1  Cranch, 
259.     8  Peters,  361 ;  13  ib.,  378. 

The  defendant  having  removed  from  the  jurisdiction  of 
the  state  within  which  the  contract  was  made,  and  having 
placed  himself  and  his  property  under  the  laws  of  another 
state,  he  cannot  avail  himself  of  those  forms  and  remedies 
which  he  has  voluntarily  abandoned.  As  in  the  proceed- 
ings against  him,  so  in  his  defense  the  lex  fori  must  pre- 
vail. 

2.  Was  the  sale  void  under  the  laws  of  this  state  ?  The 
valuation  law  took  effect  February  20,  1843.  This  law 
could  not  constitutionally  apply  to  contracts  previously 
made,  and  was  modified  accordingly  in  June,  1844.  The 
contract  in  this  case  was  made  in  1840,  long  prior  to  the 
valuation  law,  and  the  judgment  was  rendered  after  the 
modification  in  June,  1844,  to  wit,  in  April,  1845,  and 
finally,  the  law  was  repealed  in  1846,  and  long  before  the 
execution  and  sale. 

There  was  not  then,  at  the  date  of  the  contract,  nor  of 
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the  execution  or  sale,  any  valuation  law  in  force.  Hence 
it  follows  that  the  valuation  law  was  not  applicable.  1. 
Because  it  could  not  impair  the  obligation  of  the  contract 
previously  made.  2.  Because  it  was  not  in  force  at  the 
date  of  the  execution  and  sale. 

But  had  the  valuation  law  been  in  force  at  the  date  of 
the  judgment  and  execution,  it  would  by  no  means  follow 
that  the  neglect  of  the  sheriff  to  have  the  property  ap- 
praised and  sold  at  two  thirds  its  value,  would  render  the 
Bale,  to  an  innocent  purchaser,  void.  In  the  language  of 
the  supreme  court  of  U.  S.,  "the  purchaser  depends  on 
the  judgment,  the  levy  and  the  deed.  All  other  questions 
are  between  the  parties  to  the  judgment  and  the  marshal." 
4  Wheaton,  503;  10  Peters,  471  ;  1  Blackf.,  210;  2  ib., 
295;  4  2^.,  489;  8  John.,  366;  12  ib.,  213;  2  G.  Greene, 
39-44. 

In  this  case  there  is  no  objection  to  the  judgment,  the 
levy  or  the  deed,  and  hence  all  other  questions  were  be- 
tween the  execution  defendant  and  the  sheriff. 

But  we  are  clearly  of  the  opinion,  that  no  appraisement 
was  necessary  in  this  case,  and  that  the  court  erred  in 
declaring  the  sale  void. 

Judgment  reversed, 

G.  G.  Wright,  for  appellant. 

J.  C.  Hall,  for  appellee. 
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BALL  et  (d.  ».  HUMPHREY  et  al 

Proceedings  in  reference  to  a  connty  road  were  taken  by  appeal  to  the  diB- 
trict  court,  where  appellees  moved  to  dismiss  the  appeal  on  the  ground 
that  application  for  damages  were  not  made  within  the  time  required 
by  law,  and  because  the  district  court  has  no  jurisdiction  over  the 
question  of  damages :  held,  that  as  the  county  judge  had  acted  upon 
the  question  of  damages  without  objection,  the  appeal  should  not  be  dis- 
missed. 

The  location  of  a  road,  where  it  does  affect  the  rights  and  interests  of  indi- 
viduals as  distinguished  from  the  public,  is  not  subject  of  appeal  to,  and 
cannot  be  reviewed  by,  a  jury  in  the  district  court,  but  when  it  involves  a 
question  of  damages  to  the  land  of  an  individual,  that  question  may  be 
taken  to  the  district  court,  and  all  questions  affecting  the  public  only 
should  be  referred  back  to  the  county  court. 

Costs  accruing  in  the  district  court  should  be  determined  by  that  court,  and 
should  not  be  referred  to  the  county  court. 

Appeal  from  Jefferson  District  Court. 

Opinion  by  Hall,  J.  This  was  an  appeal  by  Ball 
and  others,  from  proceedings  had  before  the  county  judge, 
in  establishing  a  county  road,  and  in  the  assessment 
of  damages.  Humphrey  and  others  petitioned  for  the 
road,  and  Ball  and  others  resisted  the  establishment,  and 
claimed  damages,  for  reason  that  the  road  passed  over 
lands  owned  by  them.  The  proceedings  before  the  county 
judge  appear  to  have  been  regular,  up  to  the  time  of 
the  assessment  of  damages,  and  final  establishment  of 
the  road,  at  which  time  the  county  court  ordered  the 
establishment  of  the  road,  upon  the  condition  that  the 
petitioners  paid  the  damages  assessed  to  the  claimants, 
and  the  costs.  From  this  decision.  Smith,  Ball  and 
others,  to  whom  damages  had  been  awarded  by  the  county 
court,  appealed  to  the  district  court.  On  the  trial  in 
the  district  court,  the  court  submitted  to  the  jury  the 
question  of  damages  sustained  by  each  of  the  appellants 
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Beverally,  and  refused  to  submit  to  the  jury,  or  entertain 
the  question,  as  to  the  necessity  or  convenience  of  the  road 
for  the  travelling  public. 

The  appellees  moved  to  dismiss  the  appeal,  because  the 
appellants  had  not  made  the  application  for  damages  within 
the  time  required  by  law,  and  because  the  district  court  had 
no  jurisdiction  over  that  question,  which  motion  was  over- 
ruled, and  exceptions  taken.  The  appellants  except  to  the 
ruling  of  the  court  refusing  to  try  the  question  in  relation 
to  the  establishing  of  the  road.  The  district  court,  after 
assessing  damages,  refer  the  whole  matter  back  to  the  county 
court,  and  make  no  order  in  relation  to  the  costs  that  had 
accrued  in  that  court,  but  send  it  to  the  county  court  for 
disposition. 

Both  parties  now  appeal  to  this  court.  Ball  and  others 
assign  for  error  the  refusal  of  the  court  below  to  hear 
and  determine  the  question  as  to  the  propriety  of  estab- 
lishing the  road,  and  the  refusal  of  the  court  to  render  a 
judgment  for  the  costs  that  arose  in  the  district  court  on 
the  appeal.  Humphrey  and  others  assign  for  error  the  re- 
fusal of  the  court  to  dismiss  the  appeal,  and  for  assessing 
damages. 

We  think  there  is  no  ground  in  the  objection  that  the 
applicants  did  not  petition  the  county  court  for  damages  in 
time.  The  county  court  decided  that  question,  and  acted 
upon  the  case,  and  no  objection  was  raised  before  that  court, 
or  appeal  taken  from  the  decision,  in  that  respect. 

The  propriety  or  impropriety  of  establishing  a  public 
road  is  purely  a  question  for  the  public.  No  one  person 
can  have  an  interest  in  that  question,  as  contradistinguished 
from  all.  True,  some  persons  may  use  the  road  more  than 
others,  but  all  are  equally  interested  in  its  establishment. 
The  private  citizen,  whose  land  is  taken  for  the  road,  has  no 
interest  as  distinguished  from  the  public ;  for  that  purpose, 
he  is  a  part  of  the  public,  and  his  interest  is  one  in  common 
with  all.  He  is  to  be  paid  a  just  compensation  for  the  land 
thus  taken  for  the  public  use.     When  he  has  received  that 
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compensation,  or  an  equivalent  for  the  land  taken,  he  stands 
in  the  same  relation  to  the  road  as  the  citizen  does  whose 
lands  have  not  been  taken.  His  interests,  as  distinguished 
from  the  public,  have  been  extinguished  by  the  payment  for 
the  land  taken.  Section  131  of  the  Code  provides  for  "  ap- 
peals from  the  decrees,  orders  and  decisions  of  the  county 
court,  of  any  matter  affecting  the  rights  or  interests  of  indi- 
viduals, as  distinguished  from  the  public."  It  follows,  then, 
that  the  locating  and  establishing  of  the  road  cannot  be 
reviewed  by  an  appeal  to  the  district  court,  and  that  the 
court  was  right  in  its  decision,  refusing  to  submit  that 
question  to  the  jury.  The  question  for  damages,  for  taking 
the  land  for  the  road,  is  clearly  one.  When  the  right  of 
the  individual  becomes  adverse  to  the  public,  one  must 
pay  and  the  other  must  be  paid,  and  the  question  is  how 
much  the  one  must  pay  and  the  other  receive  ? 

The  interest  of  the  individual  is  distinguished  from  that 
of  the  public  as  clearly  as  can  well  be  conceived..  They 
are  emphatically  antipodes  to  each  other.  Prom  the  de- 
cision of  the  county  court,  upon  this  question,  then,  an 
appeal  is  allowed,  and  the  court  below  was  right  in  sub- 
mitting that  issue  to  the  jury. 

We  see  no  objection  to  the  district  court's  returning  the 
result  of  the  appeal  to  the  county  court  for  its  further 
action  ;  indeed,  we  consider  this  as  the  proper  course,  inas- 
much as  the  law  contemplates  the  county  court  shall  keep 
the  archives,  and  have  the  control  of  all  matters  pertaining 
to  roads. 

The  district  court  should  have  disposed  of  the  costs  made 
in  its  own  court.  That  cannot  be  committed  to  the  county 
court.  That  court  has  no  power  to  decide  who  has  to  pay 
them,  or  provide  in  any  way  for  their  collection  or  liquida- 
tion. 

The  decision  of  the  district  court,  ordering  the  county 
court  to  take  into  consideration  the  costs  which  accrued  in 
the  district  court,  on  the  appeal,  will  be  reversed,  and  the 
-case  remanded,  with  directions  to  the  district  court  +o 
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proceed  to  enter  judgment  for  the  costs  in  accordance  with 
the  rights  of  the  parties. 

Judgment  reversed. 

Slagle  and  Acheson,  for  appellants. 

Charles  Negus^  for  appellees. 


>  •  »  » < 


YOUNG  et  al.  v.  GAMMEL. 

Where  G,,  as  a  tenant  in  common  with  minors  who  had  no  guardian  at  law, 
made  necessary  and  valuable  repairs  to  a  mil!,  and  where  the  maternal 
guardian  of  the  minors  acquiesced  in  such  repairs :  held  that  G.  is  not 
entitled  to  the  exclusive  possession  of  the  premises  until  reimbursed  for 
the  amount  expended  by  him  for  such  repairs. 

Minors  do  not  possess  the  legal  capacity  to  dispose  of  their  right  of  possea. 
sion  in  reality  by  lease  or  other  contract,  nor  can  their  natural  guardian 
do  so  without  authority  from  the  proper  court. 

The  power  to  manage  the  estate  of  minors  can  only  be  derived  from  the 
county  court  under  the  Code. 

Appeal  from  Jefferson  District  Court. 

Opinion  hy  Williams,  C.  J.  Action  of  right  instituted 
by  William  Young,  David  Young,  and  James  Young, 
minors,  suing  by  Matthew  Cuny,  their  guardian,  in  the 
district  court  of  Jackson  county,  to  May  term,  1852. 
The  petition  of  the  plaintiffs  states,  in  substance, 
that  they  claim  of  the  defendant,  John  Gammel,  an 
interest  and  right  to  the  immediate  possession  of  the 
equal  undivided  one-half  part  of  the  south-west  quarter, 
and  the  north-east  quarter  of  the  south-east  quarter  of 
section  30,  in  township  85,  range  four,  east,  of  land  situated 
in  the  county  of  Jackson  and  state  of  Iowa ;  that  David 
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Young,  deceased,  the  father  of  the  plaintiffs,  late  of  said 
county,  at  the  time  of  his  death,  was  seized  in  fee  simple 
of  said  land ;  that  said  David  Young,  on  or  about  the 
6th  day  of  October,  a.d.  1846,  died  intestate,  leaving  his 
widow,  John  Young,  Thomas  Young,  Elizabeth  Jane 
Young,  his  children,  and  his  next  of  kin,  and  heirs  at  law 
living  ;  that  said  elder  brothers,  the  sister,  and  the  plain- 
tiffs, as  heirs  at  law  of  said  David  Young,  their  deceased 
father,  became,  and  were  seized  at  his  death,  as  tenants  in 
common,  of  the  aforesaid  real  estate,  in  equal  proportions ; 
and  while  so  seized,  on  or  about  the  1st  day  of  September, 
A.D.  1851,  the  said  John  Young,  Thomas  Young,  Eliza- 
beth Jane  Young,  respectively,  by  quit  claim  deed  or 
otherwise,  conveyed  all  their  right  and  title  to  the  afore- 
said land  to  defendant,  John  Gammel,  and  that  he,  on 
or  about  the  1st  day  of  October,  1851,  entered  upon  and 
took  possession  thereof,  with  the  appurtenances,  and  from 
that  time  has  kept,  and  still  continued  to  keep  and  hold, 
the  possession  of  the  right  and  interest  of  the  plaintiffs  in 
said  real  estate ;  and  denies  the  right  of  the  plaintiffs  to 
the  immediate  possession  of  the  equal  undivided  half  part 
thereof,  &c. 

The  statutory  writ  was  issued  and  served  on  defendant 
At  the  same  court,  the  defendant  appeared  by  his  counsel, 
and  filed  his  answer  to  the  petition  of  plaintiffs,  denying 
that  he  detained  the  premises,  as  stated  in  the  petition, 
and  averring  therein  that  he  came  peaceably  and  lawfully 
into  the  possession  of  said  premises ;  and  that  this  suit 
was  commenced  without  any  previous  notice  to  quit  being 
given  by  said  plaintiffs,  according  to  the  form  of  the 
statute,  in  such  cases  made  and  provided. 

Admitting  also  that  he  is  the  owner  of  the  undivided 
half  of  said  premises,  as  stated  in  plaintiffs'  petition,  and 
tliat  the  plaintiffs  are  the  heirs  of  said  Young,  as  therein 
stated  ;  also  that  the  main  value  of  said  premises  consists 
in  a  mill  imj^rovement  on  the  same.  That  after  the  death 
of  said  Young,  the  premises  were  in  a  very  bad  condition ; 
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that  certain  repairs  became  necessary  for  the  preservation 
of  the  property;  that  he,  at  the  request  of  Mrs  Young,  the 
mother,  and  the  natural  guardian  of  said  minors,  as  also 
at  the  request  of  the  then  owners  of  the  other  undivided 
half  of  the  premises,  made  large  expenditures  for  repairs, 
which  were  absolutely  necessary  for  the  protection  and 
preservation  of  said  estate,  the  value  of  which  repairs 
amounted  to  the  sum  of  |1000 ;  that  the  repairs  were 
useful  and  beneficial  to  the  premises,  and  that  he  is 
now  occupying  the  same,  and  accounting  for  the  rents 
and  profits  thereof  at  a  fair  and  reasonable  value  in 
the  improved  state.  That  as  yet  the  rents  and  profits 
have  not  been  sufficient  to  pay  said  expenditure.  The 
answer  then  concludes  with  a  prayer,  that  he  may  be  com- 
pensated, and  placed  in  statu  quo^  before  plaintiffs  shall 
recover  possession.  The  plaintiffs  demurred  to  the  defend- 
ant's answer,  on  the  grounds  that  the  defendant,  in  said 
answer,  did  not  allege  that  he  came  into  possession  of  said 
premises  by  and  with  the  consent  of  said  plaintiffs,  or  any 
person  claiming  to  be  the  owner  thereof,  nor  that  the  rela- 
tion of  landlord  and  tenant  existed  in  any  form  or  manner 
between  said  plaintiffs  and  defendant.  That  the  answer 
is  uncertain  and  insufficient. 

To  the  last  plea  of  defendant's  answer  plaintiffs 
demurred,  because  it  did  not  appear  thereby  that  he 
rightfully  made  the  repairs  for  which  he  claimed  remu- 
neration, and  therefore  to  hold  said  premises,  nor  that  he 
made  the  same  at  the  instance  or  by  the  order  of  any 
court,  or  by  the  authority  thereof,  which  had  competent 
power  to  grant  the  same ;  nor  was  the  same  done  at  the 
instance  and  request  of  the  plaintiffs,  or  their  agent  or 
guardian,  or  by  any  other  person  on  their  behalf,  having 
legal  power  or  authority  to  contract  with  said  defendant 
for  said  repairs. 

That  it  does  not  appear,  by  said  plea,  when  defendant 
took  possession,  or  how  long  he  has  been  in  the  occupancy 
of  the  premises ;  what  the  amount  of  the  rents  and  profits 
Vol.  IV.  15 
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is ;  how,  or  to  whom,  he  has  accounted  or  is  now  account- 
ing thereto,  or  any  balance  struck  in  said  accounting,  and 
now  claimed  by  him  ;  that  said  plea  is  uncertain,  &c. 

The  demurrer  of  the  plaintiffs  was  overruled  by  the 
court.  Plaintiffs  thereupon  rested.  "  The  court  there- 
upon ordered  and  adjudged,  that  the  defendant  remain 
in  possession  of  the  said  premises,  as  against  the  plaintiffs, 
and  those  claiming  by  or  under  them,  until  compensation 
be  made  to  the  defendant,  for  the  repairs  made  by  him, 
for  the  protection  and  preservation  of  the  said  estate,  as 
mentioned  in  his  answer,  and  that  defendant  have  and 
recover  his  costs,  &c." 

The  judgment  of  the  district  court,  as  rendered  in  this 
case,  must  be  reversed.  The  demurrer  of  the  plaintiffs 
to  the  defendant's  answer  should  have  been  sustained. 

It  is  admitted  by  the  pleadings  on  part  of  defendant, 
that  the  relation  of  tenants  in  common  of  the  fee  simple 
to  the  land  exists  between  him  and  the  plaintiffs,  by 
virtue  of  a  deed  of  conveyance  to  him  of  the  undivided 
interest  of  the  senior  heirs  of  David  Young,  deceased, 
the  father.  This  fact  being  established,  together  with  the 
minority  of  the  plaintiffs,  fixes  the  rights  of  the  parties  in 
this  action.  The  defendant's  answer  furnishes  no  legal 
defense  to  this  action.  It  admits  all  the  material  allega- 
tions of  plaintiffs'  petition ;  but  seeks  to  defeat  their  action 
by  setting  up  the  relation  of  landlord  and  tenant ;  and  the 
necessity  of  a  notice  to  quit  the  premises  before  action 
commenced.  It  then  alleges,  as  a  justification  for  holding 
the  exclusive  possession  of  the  premises,  that  the  defend- 
ant having  gone  into  possession  of  the  premises  in  his  own 
right,  as  tenant,  iti  common  with  the  plaintiffs,  who  were 
then  minors  without  a  guardian  at  law,  he  had  made  valu- 
able repairs  to  the  pr(>perty,  which  were  necessary,  and 
beneficial,  to  prevent  dilapidation  and  waste,  and  that 
these  were  made  at  the  request,  or  by  the  persuasion,  of 
the  mother,  and  natural  guardian  of  the  plaintiffs.  He 
thereby  puts  himself  in  the  position,  for  his  defense  to 
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this  action,  that  he  is  legally  justified  in  holding  the  entire 
and  exclusive  possession  of  the  lands,  so  as  to  worlc  an 
ouster  of  the  plaintiffs,  until  they  pay  him  the  amouat  so 
expended  by  him  in  the  repairs. 

The  answer  does  not,  in  legal  substance,  by  the  facts 
therein  stated,  show  the  existence  of  the  relation  of 
landlord  and  tenant  between  the  parties.  The  plaintiffs 
being  minors,  did  not  possess  legal  capacity  to  dispose  of 
their  right  of  possession  by  lease  or  otherwise,  by  either 
express  or  implied  contract.  The  law  would  not  impose 
upon  them  any  such  liability.  In  contemplation  of  law 
they  could  neither  do  nor  suffer  to  be  done  anything,  as  of 
contract,  so  as  to  dispose  of  their  right  to  the  estate  or 
the  use  of  it,  without  the  interposing  power  of  the  proper 
court,  in  accordance  with  law.  The  mother  being  only 
the  natural  guardian  of  the  persons  of  the  children,  could 
not  control  or  dispose  of  their  rights  in  the  estate  by 
contract  with  the  defendant.  Combs  v.  Jackson^  2  Wend. 
Reports,  153. 

Upon  the  death  of  the  father,  although  the  mother 
becomes  the  natural  guardian  of  the  infants,  she  must,  to 
enable  her  to  act  in  the  matter  of  the  estate,  be  em- 
powered and  authorized  to  do  so  by  the  court.  The 
power  to  manage  the  estate  of  an  infant  can  only  be 
derived  from  the  county  court.  Code  of  Iowa,  §§  1491, 
1492,  1493,  1494,  1495.  The  permission  of  the  mother, 
who  was  not  authorized  by  the  court  to  give  it,  was  with- 
out legal  sanction,  and,  as  to  the  rights  of  the  plaintiffs, 
of  no  effect  in  law. 

Whatever  may  be  the  equitable  rights  and  remedy  of 
the  defendant,  they  cannot  be  maintained  as  set  up  here, 
in  set-off  of  the  claim  of  the  plaintiffs  to  possession  of 
the  land  as  tenants  in  common.  To  permit  it  would  be 
to  furnish  an  easy  mode  for  one  tenant  in  common  to 
encumber  the  estate  of  his  co-tenants  who  are  minors, 
and  hold  them  dispossessed,  and  work  at  his  own  option 
a  privation  of  their  right.     These  acts,  relied  on  in  his 
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answer  for  defense  to  this  action,  were  done  in  his  own 
wrong.  3  Watts'  R.,  238;  4  Kent.  Com.,  369.  However 
necessary  the  repairs  may  have  been,  to  preserve  the  pro- 
perty from  dilapidation  and  waste,  he  cannot  be  per- 
mitted to  defeat  the  plaintiffs'  action  by  pleading  his 
right  to  remuneration. 

However  effectual  this  plea,  and  the  authorities  adduced 
and  argument  of  defendant's  counsel,  might  be  for  remu- 
neration in  another  case,  before  a  proper  person,  we  think 
they  cannot  avail  here. 

Judgment  reversed. 

J,  B.  Booth,  for  appellants. 

Smithy  McKinlay  and  Poor,  for  appellee. 


HARLAN  V.  BERRY. 

Aa  onsatiBfied  jndgment  against  one  of  the  payors  of  a  joint  and  serenl 

note,  is  no  bar  to  an  action  against  the  other. 
Where  the  appearance  of  the  note  is  the  only  evidence  of  an  alteration  in 

the  date,  or  vrhere  such  alteration  does  not  appear  to  be  material,  th« 

validity  of  the  note  should  not  be  affected. 

Appeal  from  Musoathtb  District  Court. 

Opinion  by  Greene,  J.  This  action  was  commenced  by 
Ann  Harlan  against  Thomas  S.  Berry,  on  a  joint  and 
several  note,  made  by  him  and  one  John  Brandenberg. 
The  cause  was  submitted  to  the  court  without  a  jury,  and 
judgment  rendered  in  favor  of  the  defendant,  on  the 
ground,  aa  appears  by  the  bill  of  exceptions,  that  there 
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had  been  a  judgment  rendered  against  Brandenberg  on 
this  note,  and  because  the  face  of  the  note  gave  some 
indications  of  having  been  changed  from  the  "  21st  to  the 
1 5th  "  day  of  the  month. 

The  question  arises.  Is  either  of  these  grounds  sufficient 
to  justify  the  court  below  in  deciding  against  the  plaintiff's 
right  to  recover  ? 

1.  The  promise  made  by  the  note  is  both  joint  and 
several.  Until  the  note  is  paid,  both  parties  are  separately 
liable.  An  unsatisfied  judgment  upon  the  several  promise 
of  one,  cannot  be  a  bar  to  an  action  on  the  several  promise 
of  the  other.  In  such  a  case,  the  two  separate  judgments 
would  amount,  in  substance,  to  nothing  more  than  a  joint 
judgment  against  both,  and  the  payment  of  one  would 
operate  as  a  satisfaction  of  both.  This  view  is  fully  sus- 
tained in  Wardy.  Johnson^  13  Mass.,  148. 

2.  K  the  date  of  the  note  was  altered,  without  the  con- 
sent of  the  parties,  and  if  such  alteration  became  material, 
it  would,  at  common  law,  render  the  note  wholly  in- 
valid.    But  it   appears   by  the  bill  of  exceptions,  that 

.  there  was  no  evidence  given  by  either  party  in  relation  to 
the  alteration,  except  the  note.  This  could  not  show  that 
there  was  any  alteration  after  the  note  was  signed,  or  that 
it  was  altered  without  the  consent  of  the  makers,  or  that 
the  alteration  was  material  to  the  makers.  Unless  these 
facts  appear,  the  court  could  not  be  justified  in  declaring 
the  note  invalid. 

Judgment  reversed. 

S*  Whicker,  for  appellant. 

Jt  Scott  Richman,  for  appellee. 
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WOOD  V.  SANDS. 

In  an  action  against  the  mortgagee  to  recover  the  balance  due  on  the  mort- 
gage and  note,  after  applying  the  proceeds  from  the  sale  of  the  mortgaged 
premises;  it  was  held,  that  as  the  mortgagee  had  not  indorsed  the  note, 
there  was  no  cause  of  action  against  him. 

Appeal  from  Wapello  District  Court. 

Opinion  hy  Hall,  J.  On  the  14th  day  of  January, 
1851,  Joseph  Thompson  executed  his  note,  or  contract  in 
writing,  as  follows  :  "  For  value  received,  I  promise  to  pay 
Andrew  Wood,  or  bearer,  the  sum  of  two  hundred  and 
sixty  dollars,  as  follows,  to  wit :  fifteen  dollars  will  be  due 
on  the  15th  of  July  next;  fifteen  dollars  on  the  15th  of 
January  next;  fifteen  dollars,  on  the  15th  of  July,  1852; 
and  balance,  being  two  hundred  and  fifteen  dollars,  will 
be  due  two  years  from  this  date." 

On  the  same  day,  Thompson  executed  a  mortgage  on 
certain  real  property  in  Wapello  county,  to  secure  the 
payment  of  the  note.  On  the  back  of  the  note  there 
is  indorsed :  "I  assign  the  within  note  to  Mrs  Sarah 
Coffin,  October  31,  1851."  To  this  assignment  there  is 
no  signature. 

"  For  value  received,  I  assign  the  within,  12th  Novem- 
ber, A.D.  1851.  Sarah  Coffin." 

On  the  back  of  the  mortgage  is  the  following  indorse- 
ment: "November  12,  a.d.  1851.  For  value  received,  I 
assign  the  within  mortgage,  together  with  all  my  right, 
title,  and  legal  and  equitable  interest  in  the  same,  to  David 
Sands.  Andrew  D.  Wood." 

At  the  April  term  of  the  district  court,  1853,  Sands 
filed  his  petition  for  a  foreclosure  of  the  mortgage  against 
Thompson,  and  made  Wood  party,  and  claims  judgment 
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against  the  defendants,  for  the  amount  due  on  the  note. 
The  defendant,  Thompson,  made  default,  and  a  judgment 
for  the  full  amount  due  was  rendered  against  him,  with  a 
decree  foreclosing  his  equity  of  redemption,  and  an  order 
of  sale  against  the  premises.  Wood  filed  his  answer,  and 
the  cause  was  continued.  A  special  execution  was  issued 
against  Thompson,  and  the  mortgaged  premises  sold.  At 
the  August  term,  1853,  Wood  filed  a  supplemental  answer 
setting  up  the  foreclosure  and  sale  of  the  premises.  The 
main  defense  set  up  by  Wood,  in  his  answer,  was  that  at 
the  time  he  sold  the  note  to  Mrs  Coffin,  it  was  distinctly 
and  positively  agreed  that  it  should  be  without  recourse 
on  him ;  that  she  was  to  look  to  the  mortgage  alone  for 
the  payment,  and  that,  as  a  consideration,  a  discount  was 
made  on  the  note  of  $36  Sands  is  charged  with  notice 
of  this  agreement  before  he  obtained  the  note ;  the  an- 
swer is  sworn  to,  and  the  plaintiff  is  called  upon  for 
a  sworn  replication.  To  this  answer,  the  plaintiff  files  his 
demurrer,  which  was  sustained.  Upon  this  state  of  plead- 
ings, the  court  go  on  and  try  the  case.  The  plaintiff 
offered  in  evidence  the  note,  mortgage  and  assignments 
set  forth  in  the  petition,  which  were  all  the  evidence  given 
by  either  party.  Upon  this  evidence,  the  court  render  a 
judgment  against  the  defendant,  for  $138  73,  it  being  the 
balance  due  on  the  note,  after  deducting  the  amounts  pro- 
duced by  the  sale  of  the  mortgaged  premises.  The  court 
ordered  that  a  satisfaction  of  one  of  the  judgments  should 
be  a  satisfaction  of  both. 

The  defendant  excepts  to  the  decision  of  the  court  below 
in  rendering  the  last  judgment. 

There  is  no  cause  of  action  against  Wood  stated  in  the 
petition ;  his  signature  does  not  appear  on  the  note,  and  his 
assignment  of  the  mortgage  to  Sands  creates  no  liability 
whatever.  True,  the  petition  states  that  Wood  assigned  the 
note  to  Coffin  ;  but  the  copy  of  the  assignment  attached  to 
and  a  part  of  the  petition  controls  that  averment,  and  fixes 
the  fact  that  he  did  not  indorse.     Section  1750  of  the  Code 
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makes  these  copies  essential  and  controlling  in  the  plead- 
ings. 

Judgment  reversed. 

Wm.  Penn  Clark  and  H.  B.  Hendershott,  for  appellant 

J,  C  Knapp  and  S,  W,  Summers^  for  appellee. 


HUNT  V.  HUNT.  /^  Cy'C  9of 

Section  1485  of  the  Code,  directing  an  order  concerning  children  after  a 
divorce  is  decreed,  the  court  in  acting  "  as  shall  be  right  and  proper," 
should  observe  the  legal  rights  of  the  parents,  the  child  and  the  com- 
munity. 

Where  the  child  is  of  such  age  that  it  can,  without  injury,  be  withdrawn 
from  maternal  nursing,  the  father  has  legal  right  to  its  custody,  society 
and  service,  and  is  legally  liable  for  its  support  and  education. 

A  court  should  not  assume  the  wardship  of  a  child,  unless  the  parent  labor 
under  a  moral  and  natural  disability  which  would  disqualify  him  for  the 
performance  of  his  duties  to  the  child. 

The  consent  of  the  father  that  the  mother  might  have  the  custody  of  the 
child  for  the  time  being,  cannot  deprive  him  of  his  superior  right  to  the 
child,  no  more  than  such  consent  would  not  release  him  from  his  obliga- 
tions to  the  child. 

Appeal  feom  Des  Moines  District  Court. 

Opinion  by  Williams,  C.  J.  At  April  term,  1853, 
John  B.  Hunt  filed  his  petition  in  the  district  court  of  Des 
Moines  county,  praying  that  the  court  might  make  an 
order,  giving  him  the  care  and  custody  of  his  minor  child, 
Louise  Hunt,  who  was  then  claimed  and  held  in  custody 
by  Mary  M.  C.  Hunt,  formerly  his  wife,  but  who  had,  at  a 
pre\dou8  term  of  that  court,  obtained  a  decree  of  divorce 
from  the  bonds  of  matrimony  contracted  with  him.     The 
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court  heard  the  application  at  April  term,  1854.  It  was 
overruled,  and  the  order,  made  at  the  previous  term,  rela- 
tive to  the  custody  of  the  child  confirmed.  Thereupon 
this  appeal  was  taken. 

A  brief  statement  of  the  facts  of  this  case,  as  presented 
by  the  record  of  the  proceedings  had  upon  the  application 
of  the  appellee,  Mary  M.  C.  Hunt,  for  a  divorce,  is  neces- 
sary, in  order  to  a  proper  understanding  of  the  matter 
involved  by  the  present  application. 

At  the  October  term,  1852,  of  the  district  court  of 
Des  Moines  county,  Mary  M.  C.  Hunt  filed  her  petition 
for  a  divorce  from  the  bonds  of  matrimony,  which  had 
been  contracted  between  her  and  the  appellant,  John  B. 
Hunt. 

The  parties  appeared  for  hearing,  and  the  divorce  was 
decreed  as  prayed  for.  It  was  made  to  appear  to  the 
court  that  the  parties  had  three  children.  With  the 
acquiescence  of  the  parties,  the  court  ordered  that  the  two 
oldest,  being  sons,  be  committed  to  the  care  and  custody 
of  the  father,  and  that  Louise,  the  youngest  child,  should, 
until  further  order  of  the  court  be  made,  be  consigned  to 
the  care  and  keeping  of  the  mother.  At  that  time  Louise 
was  between  three  and  four  years  old.  Thus  the  matter 
stood  until  the  making  of  this  application. 

The  father,  John  B.  Hunt,  now  claims  that  the  child 
Louise  be  ordered  into  his  care  and  custody,  on  the  follow- 
ing grounds : 

"1.  That  he  has  the  paramount  right  to  her. 

"  2.  The  inability  and  moral  unfitness  of  the  mother  to 
keep  and  maintain  her. 

"  3.  The  danger  of  the  child  contracting  a  malignant 
disease  of  the  eyes,  which  prevails  in  the  family  of  the 
mother." 

It  appears  by  the  record  of  the  proceedings  of  the  ap- 
plication for  the  divorce,  as  weU  as  those  of  the  custody 
•of  the  child,  all  of  which,  with  the  written  opinion  of  the 
judge,  are  here  duly  certified,  that  the  parties  have  beeu 
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considered  as  holding  a  respectable  position  in  tlie  com- 
munity. The  judge  certifies  in  his  opinion,  "  that  the 
decree  of  the  divorce  was  made  on  the  ground  of  an 
obvious  incompatibility  in  the  tempers  and  dispositions  of 
the  parties,  which  made  it  necessary  for  their  happiness 
and  well  being  that  they  be  separated;  that  the  decree 
was  made  without  more  blame  to  the  one  party  than  the 
other."  It  also  appears  that  the  parties  consented  to  the 
temporary  disposal  of  the  children,  as  made  by  the  court. 

The  court  below,  in  refusing  to  grant  the  prayer  of  the 
'father,  acted  on  the  ground,  that  on  the  score  of  capa- 
bility and  moral  fitness  for  the  care  and  keeping  of  the 
child,  the  parties  were  about  equal  as  to  qualification  ; 
that  the  order  first  made  was  by  consent,  and  in  considera- 
tion of  the  feelings  of  the  mother ;  in  the  absence  of  any 
exigency  requiring  the  removal  of  the  child  from  her,  it 
should  remain  in  her  custody ;  that  when  the  parties  con- 
sented to  the  arrangement  which  was  made  as  to  the 
children,  they  did  not  act  under  any  legal  disability ;  and 
that  the  title  of  the  father  was  not  paramount  in  law. 
The  court  further  took  the  ground  that  the  child  was  a 
ward  in  chancery,  and  therefore  was  properly  subject  ta- 
its  discretionary  power. 

In  adjudicating  this  case,  we  feel  sensibly  affected  by 
the  consideration  of  its  importance  to  our  state.  The 
apparent  facility  with  which  divorces  are  to  be  obtained 
under  the  Code ;  the  frequency  of  such  applications ;  the 
rights  and  duties  of  parents  in  relation  to  their  innocent, 
helpless  and  unfortunate  offspring,  and  the  community  in 
which  they  live.  The  danger  of  a  growing  contempt  for 
the  sacredness  and  solemn  responsibilities  of  the  marriage 
contract,  imperiously  requires  that  the  law  should  be  so 
administered  by  our  courts,  that,  in  addition  to  statutory 
facility,  a  greater,  by  construction,  may  not  be  afforded 
for  the  reckless  and  immoral  to  abrogate  this  important 
principle  of  the  social  compact.  In  the  present  dispute, 
rights  and  interests  of  the  most  sacred  character  are  in- 
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volved,  affecting  the  parents,  the  unfortunate  infant  and 
the  public. 

We  deem  it  necessary  to  notice  but  one  question  as  pre- 
sented here.  In  considering  it,  the  two  other  points  will 
be,  of  course,  disposed  of  without  special  adjudication,  as 
separate  propositions.  Which  has  the  paramount  right 
to  the  possession  of  the  person,  the  care  and  keeping  of 
the  child,  Louise  ?     The  father  or  the  mother  ? 

On  this  subject,  the  provision  of  the  Code  is  as  follows : 

"  When  a  divorce  is  decreed,  the  court  may  make  such 
order  in  relation  to  the  childi'en  and  property  of  the  par- 
ties, and  the  maintenance  of  the  wife,  as  shall  be  right 
and  proper.  Subsequent  changes  may  be  made  by  the 
court  in  these  respects,  when  circumstances  render  them 
expedient." 

This  provision  is  general  in  its  terms,  so  far  as  it 
relates  to  the  disposal  of  the  children,  and  the  property, 
and  the  maintenance  of  the  wife.  The  court  is  to  make 
such  order  "  as  shall  be  right  and  proper."  In  the  ascer- 
tainment of  what  is  "  right  and  proper,"  it  is  the  duty  ot 
the  court  to  observe  the  legal  rights  of  the  parents,  the 
child  and  the  community.  What  these  are,  we  will  en- 
deavour briefly  as  possible  to  state. 

The  law  of  England,  the  principle  of  which,  so  far  as  it 
has  not  been  changed  by  our  statutes,  is  in  force  here,  is 
"  that  the  very  being  or  legal  existence  of  the  woman  is 
suspended  during  marriage,  or  at  least  is  incorporated 
and  consolidated  into  that  of  the  husband."  1  Black. 
Com.,  468. 

The  control  of  the  child  follows  as  a  consequence.  2 
Denio,  478-9.  The  father  has  legal  power  over  the  child 
until  it  arrive  at  the  age  of  twenty-one  years.  There  can 
be  no  doubt  of  the  paramount  right  of  the  father  to  the 
possession,  care  and  control  of  his  minor  child,  when  the 
child — as  this  one  is — is  of  such  age  that  it  can,  without 
injury  or  violence  to  nature,  be  withdrawn  from  maternal 
nm-sing.     But  the  right  of  the  father  to  have  its  society. 
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filial  affection  and  service,  as  well  as  to  see  to  its  health, 
education,  &c.,  are  not  the  only  matters  for  consideration 
here.  When  he  is  not  under  some  disability,  legal  or 
otherwise,  the  law  holds  him  responsible  to  the  child ;  and 
in  accordance  with  the  principles  of  nature  and  sound 
morality,  makes  him  answerable  for  the  preservation  of 
its  health  and  its  support.  He  is  also  under  legal  obliga- 
tion to  the  community  in  which  he  resides  to  maintain 
and  support  his  child.  See  Code  of  Iowa,  title  12,  chap.  48, 
art.  1,  §  787  and  to  798  inclusive.  By  these  provisions  of 
the  statute,  the  father  is  placed  first  in  the  order  of  legal 
responsibility  for  the  protection,  support  and  care  of  his 
children.  As  he  is  thus  held  by  the  law,  and  it  is  pre- 
sumed that  natural  affection  for  his  offspring  must  dictate 
his  duty  towards  it,  it  is  but  reasonable  to  conclude  that, 
to  discharge  this  high  trust,  which  he  holds  by  virtue  of 
the  ties  of  nature,  and  the  obligations  of  law,  he  should 
have  the  special  control  and  direct  supervision  of  the  in- 
terests of  the  child.  Besides,  he  is  liable  for  the  expense 
which  may  be  necessary  for  the  support  and  education  of 
the  child;  and  it  is  his  right  to  see  to  the  proper  adjust- 
ment and  disposal  of  his  means  for  those  purposes. 

But  in  the  disposal  of  this  matter  the  court  below  acted 
with  a  view  to  the  fact,  that  the  child  was  properly  "  a 
ward  in  chancery,"  and  therefore  became  subject  to  the 
sound  discretionary  power  of  the  court.  It  is  true  that 
such  power  is  vested  in  the  court.  But  it  will  not  be  ex- 
ercised except  when  necessary,  from  the  peculiar  circum- 
stances of  the  case.  When  it  is  made  apparent  to  the 
court  that  the  parent  labors  under  a  moral  or  natural  dis- 
ability, by  which  he  is  disqualified,  or  unable  to  perform  the 
duties  of  the  relation  which  he  holds,  naturally  and  legally, 
to  the  child,  it  certainly  is  competent  for  the  proper  tribu- 
nals to  assume  and  exercise  such  wardship.  This,  how- 
ever, will  not  be  done  when  no  such  disability  exists. 
Such  action  by  the  court  would  be  in  derogation  of  the 
paternal  rights  and  duties.     It  would  tend  to  render  the 
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duties  of  the  court  onerous ;  and  whilst  it  would,  in  many 
cases,  release  reckless  parents  from  one  of  the  sacred 
bonds  by  which  they  are  held  to  social  duty,  in  others  it 
would  rend  asunder  the  ties  of  natural  affection,  by  which 
life's  bitterest  draught  may  be  made  endm'able. 

What  are  the  facts  of  this  case,  as  certified  by  the  dis- 
trict judge  of  record  here  ?  It  is  expressly  stated  that  the 
father  and  mother  are  both  capable  and  able  to  take 
charge  of  the  child,  and  to  support  it.  The  child  is  now 
about  five  years  old,  and  therefore  may  be  separated  from 
the  mother  without  doing  violence  to  it,  on  the  score  of 
natural  support  and  comfort.  Such  being  the  facts,  we 
do  not  see  anything  to  justify  the  application  of  this  prin- 
ciple of  wardship  in  this  case.  The  right  of  the  father  to 
the  possession  and  control  of  the  person  of  his  minor  child, 
when  his  disability  is  not  established,  is  paramount.  See 
Wood  V.  Wood,  3  Ala.,  756 ;  Jennison  v.  Graves,  2  Blackf., 
441 ;  Bell  v.  Hollenbeck,  Wright,  751.  In  England,  the 
courts  have  observed  great  caution  in  reference  to  the 
rights  and  duties  of  fathers  in  relation  to  their  infant 
children.  In  the  case  of  Rex  v.  De  Manneville,  5  East., 
221,  the  court  refused  to  deny  the  right  of  the  father  to 
the  possession  of  his  child,  though  an  infant  at  the  breast 
of  its  mother,  there  being  no  ground  to  impute  any  motive 
to  the  father  which  would  be  injurious  to  the  child.  The 
case  of  The  People  v.  Mercein,  3  Hill's  Reports,  399,  fully 
sustains  this  doctrine.  See  the  opinion  of  the  court, 
pages  408  and  409. 

But  the  decision  of  the  district  court  in  this  caise  was 
made,  also,  upon  the  ground  that  when  the  decree  of  the 
divorce  in  that  court  was  entered,  the  parties  were  present, 
and  in  the  presence  of  the  court  consented  to  the  order 
which  was  then  made,  giving  the  custody  of  the  infant, 
Louise,  to  the  mother ;  and  therefore  when  this  application 
was  heard,  the  judge  "felt  boimd  to  take  cognizance"  of 
the  fact  of  consent,  and  for  this  reason  confirmed  the 
original  order. 
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This  cannot  change  and  defeat  the  legal  right  of  the 
father  to  the  child,  so  as  to  bar  him  from  reasserting  it,  and 
claiming  benefit  of  it,  upon  the  applioation.  If  the  father 
could,  by  consent  on  his  part,  transfer  the  legal  obligation 
under  which  he  stood,  in  relation  to  his  child,  to  the 
mother,  and  thus  by  so  doing  release  himself  from  liabili- 
ties which  result  from  the  marriage  contract,  still  the 
order  which  the  court  had  previously  made,  in  the  case  of 
the  child,  was,  as  appears  by  the  record,  only  temporary, 
leaving  the  matter  open  for  discretionary  action  in  the 
future.  It  was,  therefore,  no  finality,  but  upon  this  ap- 
plication, is  properly  examinable  ab  initio^  and  he  can 
there  revoke  such  consent  upon  a  proper  showing.  But 
could  he,  by  such  consent,  or  any  agreement,  so  dispose 
of  his  child,  change  his  relation  to  it,  and  discharge  him- 
self of  his  obligations  ? 

In  consideration  of  the  rights  and  duties  of  the  father 
in  relation  to  his  child,  he  could  not.  The  case  here  before 
cited  of  The  People  v.  Mercein,  3  Hill's  R.,411,  we  think 
fully  recognizes  this  principle.  Judge  Brunson  there,  in 
addition  to  what  is  held  to  be  law  on  this  point  by  Judge 
Cowan,  says  :  "  The  opinion  of  this  court  has  been  repeat- 
edly expressed  that,  by  the  law  of  the  land,  the  claims  of 
the  father  are  superior  to  those  of  the  mother."  He  also 
refers  to  a  former  opinion,  sustaining  the  same  doctrine, 
delivered  by  him  in  that  controversy,  in  25  Wend.  R.,  72, 
83.  This  doctrine  is  maintained  by  numerous  decisions 
of  courts  of  the  highest  authority  in  this  country.  Com- 
monwealth V.  Nutt,  1  Browne,  143;  2  Hill,  S.  C,  363. 
Commonwealth  v.  Murray,  4  Binney  R.,  487;  Dedham  v. 
Natick,  16  Mass.,  135,  140;  Nightingale  v.  Withington, 
15  ib.,  272,  274. 

These  cases,  although  some  of  them  involve  other  ques- 
tions, all  recognize  the  principle  we  here  maintain,  and 
establish  the  superior  right  of  the  father.  We  are  aware 
that  in  this,  our  day,  the  spirit  of  progress  is  abroad  in  the 
>land,  but,  whilst  we  would  not  obstruct  its  onward  career 
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to  triiimpli  over  error  and  oppression,  we  think  that  it  is 
well  to  observe  and  maintain  those  great  and  cardinal 
principles  upon  which  the  integrity  of  the  social  compact 
must  ever  depend.  The  just  appreciation  of  the  rights 
and  duties  of  the  marriage  contract,  and  its  incidents,  ia 
essential  to  the  existence  of  civil  and  Christian  society. 

We  fully  coincide  with  the  learned  judge  when,  con- 
cluding his  opinion  in  the  case  of  The  People  v.  Mercein^ 
3  Hill,  423,  he  says  "  that  human  laws  cannot  be  very  far 
out  of  the  way,  when  they  are  in  accordance  with  the  law 
of  God." 

The  order  of  the  court  below  is  reversed,  and  orderec* 
that  the  child  be  delivered  to  John  B.  Hunt,  the  father. 

Decree  reversed. 

M.  D,  Browning^  for  appellant. 

D,  Rorer^  for  appellee. 
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CLAUSSEN,  Guardian,  V.  lAFREHZ. 

Where  a  party  appears  to  have  acted  under  color  of  title,  or  has  inters 

meddled  only  with  the  lands  of  deceased,  he  cannot  be  regarded  aa  aa 

executor  de  son  tort. 
Where  matters  of  account  affecting  heirs  relate  to  the  rents,  &c.,  of  lands  in 

controversy,  and  where  such  account  can  be  adjusted  in  the  action  at  law 

in  relation  to  the  land,  it  would  furnish  no  reason  for  taking  the  case  into 

equity. 
Where  a  petition  does  not  set  out  a  case  of  trust  nor  pray  for  relief  for  that 

cause,  it  cannot  present  a  case  for  equity  jurisdiction  on  the  ground  of 

trust. 
Where  a  party  has  an  adequate  remedy  at  law,  he  cannot  resort  to  chancery. 
The  distinction  between  law  and  equity  jurisprudence  is  recognized  by  the 

constitution,  and  is  not  abolished  by  the  Code. 

Appeal  from  Scott  District  Court, 

Opinion  hy  Greene,  J.  The  petition  in  this  case  was 
filed  by  C.  R.  Claussen,  as  guardian  of  the  minor  heirs  of 
P.  C.  Burmaster,  deceased,  against  J.  H.  Lafrenz,  who 
had  married  the  mother  of  the  infant  wards.  The  peti- 
tion is  in  chancery,  and  seeks  to  recover  the  possession, 
rents,  profits,  &c.,  of  lands.  To  this  petition  defendant 
demurred,  on  the  ground  that  plaintiff  has  an  adequate 
remedy  at  law.     Demurrer  sustained. 

It  is  claimed  that  the  court  erred  in  sustaining  the 
demurrer,  and  in  dismissing  the  bill.  It  is  urged  that 
equity  has  jurisdiction  of  the  cause. 

1.  Because  the  defendant  is  an  executor  in  his  own 
wrong,  in  consequence  of  his  having  taken  possession 
of  the  lands  of  a  deceased  person,  which  belonged  to 
heirs,  and  converted  the  property  to  his  own  use.  The 
averments  in  the  petition  do  not  even  intimate  facts 
which  could  make  defendant  an  executor  de  son  tort 
They  merely  show  that  he  took  possession  of  the  pro- 
perty by  virtue  of  his  marriage  to  the  mother  of  the 
infant  heirs.     His  wi  fe  had  her  interest  in  the  property 
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as  doweress,  and  he  as  her  husband  acquired  an  interest 
in  her  property.  There  was  then  some  color  of  title  for 
his  possession.  It  is  not  pretended  that  he  or  his  wife 
claimed  under  any  fraudulent  conveyance.  A  party  in 
poosession  of  property  under  color  of  title,  cannot  be  re- 
garded as  an  executor  de  son  tort.  Densler  v.  Edwards, 
5  Ala.,  31.  Besides,  no  intermeddling  with  the  lands 
of  deceased,  will  charge  a  person  as  executor  in  his  owl 
wrong,  because  such  interference  is  a  wrong  done  to  the 
heirs  or  devisers.  Mitckel  v.  Lunt,  4  Mass.,  654  ;  King 
V.  Lyman,  1  Root,  104;    Morrill  y.  Morrill,  1  Shep.,  415. 

2.  It  is  argued  that  equity  has  jurisdiction  to  adjust  the 
matters  of  account  affecting  heirs.  But  as  these  matters 
of  account  relate  entirely  to  the  rents,  issues  and  profits  of 
the  land  in  controversy,  and  as  they  would  be  included  in 
an  adjustment  of  rights  to  the  land  under  our  Code,  it  fol- 
lows that  this  would  not  be  a  sufficient  reason  for  taking 
the  cause  into  equity. 

3.  It  is  contended  that  equity  has  jurisdiction  of  this  case, 
on  the  ground  of  trust.  But  the  petition  presents  no 
question  of  trust.  A  declaration  of  trust  is  made  a  part 
of  the  petition,  but  that  declaration  is  made  by  the  wife  of 
appellee,  in  behalf  of  the  wards  of  appellant,  and  involves 
no  question  that  could  not  be  adjusted  between  the  parties 
in  an  action  of  right.  Besides,  a  case  of  trust  is  not  set 
forth  in  the  petition,  nor  does  the  petition  seek  relief  on 
that  account,  and  therefore  it  does  not  present  a  case  for 
equity  jurisdiction  on  the  ground  of  trust. 

4.  In  form  the  petition  is  in  chancery,  but  the  relief 
prayed  for  is  fully  and  adequately  furnished  at  law.  When 
a  party  has  a  plain  and  adequate  remedy  at  law,  he  cannot 
resort  to  chancery.  In  this  case  the  statutory  action  of 
right  is  sufficiently  comprehensive  to  cover  the  entire 
remedy  sought,  so  far  as  that  remedy  could  be  given  with- 
out affecting  parties  outside  of  the  petition. 

5.  The  petition  is  framed  with  the  view  of  blending  law 
and  equity,  and  still  without  seeking  the  remedy  under  the 

Vol.  IV.  16 
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authorized  action  of  right.  Under  the  garb  of  chancery, 
it  prays  for  legal  rights  and  the  benefits  of  the  statute. 
It  is  a  proceeding  in  which  law,  equity  and  the  statute  are 
so  blended  and  confounded,  that  it  cannot  be  designated 
as  belonging  to  either,  and  this  counsel  attempt  to  justify, 
declaring  that  the  Code  has  abolished  all  distinction  in  the 
forms  of  actions  and  has  removed  all  demarcations  be- 
tween law  and  equity  jurisprduence. 

That  the  Code  has  abolished  all  distinctions  in  the  forms 
of  actions  at  law,  is  true ;  but  it  is  not  true  that  law  and 
equity  are  blended.  The  legislature  had  the  power  to  do 
the  one,  but  not  the  other.  The  constitution  declares  that, 
"  the  district  court  shall  be  a  court  of  law  and  equity." 
The  district  court  then  is  invested  with  all  the  powers  of  a 
court  of  law,  and  also  with  the  powers  of  a  court  of  equity, 
"  and  have  jurisdiction  in  all  civil  and  criminal  matters 
arising  in  their  respective  district,  in  such  manner  as  shall 
be  prescribed  by  law."  Here  two  distinct  attributes  are 
attached  to  the  district  judge.  He  is  invested  with  chan- 
cery jurisprudence  and  with  all  the  general  powers  of  a 
court  at  law.  In  conferring  these  separate  powers  upon 
the  district  courts,  the  constitution  makes  an  obvious  dis- 
tinction. "  Law"  is  as  much  distinguished  from  "  equity" 
as  civil  matters  are  distinguished  from  criminal.  As  well 
say  that  the  legislature  have  power  to  blend  civil  and 
criminal  matters  into  one  common  form  of  procedure, 
without  distinction,  as  to  say  they  do  so  in  reference  to 
the  distinction  between  law  and  equity. 

Again,  in  confining  the  jurisdiction  of  the  supreme 
court,  the  distinction  between  law  and  equity  is  still 
more  broadly  defined.  Art  5,  §  3 :  "  The  supreme 
court  shall  have  appellate  jurisdiction  only  in  all  cases 
in  chancery,  and  shall  constitute  a  court  for  the  correc- 
tion of  errors  at  law,  under  such  restrictions  as  the 
general  assembly  may  by  law  prescribe."  The  constitu- 
tional boundary  between  the  law  and  equity  attributes  of 
the  supreme  court  is  too  well  defined  to  be  erased  or  evaded 
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by  legislative  action.  Under  the  appellate  jurisdiction  of 
a  chancery  case,  that  court  is  authorized  to  investigate  it  in 
all  its  merits  and  equities,  while,  in  an  action  at  law,  that 
court  can  only  correct  errors  which  are  patent  of  record. 

In  order  to  bring  causes  within  these  defined  powers  of 
the  supreme  court,  it  obviously  follows  that  the  distinction 
between  a  case  in  chancery  and  an  action  at  law  must  be 
observed,  so  that  the  review  or  correction  may  come  under 
the  appropriate  department  of  the  court. 

We  conclude,  then,  that  the  distinction  between  law  and 
equity  cannot  be  constitutionally  abolished,  nor  do  we 
think  that  the  Code  expressly  conflicts  with  the  constitu- 
tion in  that  particular.  In  declaring  "  all  technical  forms 
of  actions  and  of  pleading  are  hereby  abolished,"  §  1733; 
in  stating  that  the  petition  must  contain  a  statement  of  the 
facts  constituting  the  cause  of  action,  §  1736;  and  in  the 
provisions  in  the  subsequent  sections  in  relation  to  the 
answer,  demurrer,  set-off,  and  other  pleadings,  we  can  see 
no  determination  to  blend  law  and  equity  indiscriminately 
in  these  proceedings.  In  abolishing  all  technical  forms  of 
actions  and  of  pleadings,  it  does  not  follow  that  the  dis- 
tinction in  the  two  great  divisions  of  jurisprudence  is 
abolished.  You  may  do  away  with  technical  forms  in 
actions  at  law,  and  dispense  with  technical  forms  of  plead- 
ings in  equity,  and  still  the  fundamental  principles  and 
distinctive  features  of  law  and  of  equity  remain  unimpaired. 

Although  several  causes  of  action  may  be  united  in  the 
Bame  petition,  §  1751,  they  must  be  either  on  the  law  or 
chancery  side  of  the  court.  This  and  the  other  sections  of 
the  Code  to  which  we  are  referred,  were  no  doubt  intended 
to  harmonize  with  the  constitution.  This  intention  is  the 
more  apparent  from  the  fact  that  there  is  nothing  in  the 
language  of  these  sections  calculated  to  confound  the  dis- 
tinction between  those  widely  different  jurisdictions.  There 
is  no  such  intention  expressed  in  the  Code,  and  certainly 
it  cannot  be  justified  by  inference  or  intendment. 

Those  sections  of  the  Code  to  which  we  are  referred  with 
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SO  mucli  apparent  confidence  by  counsel  for  appellant,  have 
obvious  reference  to  actions  at  law,  and  make  no  allusion 
to  cases  in  chancery.  Indeed  there  is  but  little  in  the  Code 
referring  to,  or  attempting  to  regulate  chancery  practice. 
In  this  state,  then,  we  must  look  mainly  to  established 
works  on  equity  jurisprudence,  pleadings  and  practice, 
to  guide  us  in  chancery  proceedings. 

The  cases  referred  to  by  appellant  are  not  applicable  to 
this  state.  There  is  not  only  a  great  difierence  between 
their  Code  and  ours,  but  there  is  also  a  radical  difference 
between  their  constitution  and  ours.  We  therefore  cannot 
consider  the  decisions  from  New  York  in  any  way  appli- 
cable to  this  case. 

We  conclude  that  the  court  below  ruled  correctly  in 
sustaining  the  demurrer. 

Decree  affirmed. 

Granty  Cook  and  Billon^  for  appellant. 

G,  C,  E.  Mitchell^  for  appellee. 
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FRANKLIN  INSURANCE  CO.  v.  McCREA  et  aL 

VThere  an  insurance  policy  stipulated  that  the  company  should  not  be  liable 

to  pay  the  loss  till  after  sixty  days,  and  where  the  petition  was  filed 
against  that  company  before  that  time  ;  held,  that  tliis  premature  pro- 
ceeding might  be  corrected  by  a  supplemental  petition. 

Any  want  of  validity  in  the  notice  upon  the  agent  of  an  insurance  company 
is  waived  by  subsequent  appearance. 

A  court  of  equity  having  acquired  jurisdiction  over  the  subject-matter  for 
one  purpose,  may  be  invested  with  jurisdiction  for  other  purposes,  even 
when  they  pertain  in  part  to  courts  of  law,  so  as  to  secure  complete  equity 
and  justice  between  the  parties. 

Appeal  from  Lee  District  Court. 

Opinion  hy  Hall,  J.  This  was  a  petition  in  cliancery 
by  McCrea  and  others,  to  reform  a  marine  policy,  issued  by 
the  company,  and  also  for  a  decree  for  the  amount  of  the 
loss  incurred.  The  notice  was  served  upon  the  local  agent 
of  the  company,  who  keeps  an  office  in  the  city  of  Keokuk, 
Lee  county.  By  the  terms  of  the  policy,  the  company  are 
not  liable  to  pay  the  amount  of  a  loss  that  might  arise, 
until  after  the  expiration  of  sixty  days  from  the  time  the 
loss  occurred.  This  petition  was  filed  before  the  sixty  days 
had  elapsed,  and  consequently  before  the  company  were 
liable  to  pay. 

The  defendant  below  made  a  special  appearance,  and 
moved  to  dismiss  the  petition  on  the  ground  that  a  service 
could  not  be  made  upon  a  foreign  corporation  by  service 
upon  a  local  agent;  and  also  demurs  to  the  petition,  on 
the  ground  that  the  alleged  loss  was  not  due  at  the  time 
the  suit  was  brought. 

The  petitioners  obtained  leave  of  the  court,  and  filed  a 
supplemental  petition,  setting  forth  that  sixty  days  have 
expired  since  the  loss  under  the  policy,  and  averring  that 
the  sum  is  due,  and  praying  for  complete  redress  by  a 
reformation  of  the  policy  and  decree  for  the  amount  due. 
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Defendant  demurs  to  the  supplemental  bill.  The  demurrer 
and  motion  to  dismiss  both  the  original  and  supplemental 
bill  was  overruled  by  the  court.  The  defendant  appeals 
from  those  decisions. 

The  question  as  to  the  validity  of  the  notice  upon  the 
agent  of  the  company  is  fully  waived  by  their  subsequent 
appearance  and  pleading.  The  petition,  as  originally  pre- 
sented, contains  sufficient  matter  to  give  the  court  jurisdic- 
tion in  chancery.  It  is  within  the  peculiar  province  of  that 
court  to  correct  mistakes,  and  relieve  against  errors  of  this 
kind,  and  having  got  jurisdiction  for  that  purpose,  they 
would  have  the  power  to  go  on  and  complete  the  remedy, 
even  though,  by  so  doing,  they  decided  upon  matters  purely 
pertaining  to  courts  of  law.  The  only  question  which  the 
case  presents  is,  whether  the  plaintiff  can,  by  supplemental 
petition,  so  bring  forward  matter  that  clearly  belongs  to  a 
court  of  law,  and  thus  claim  its  equitable  and  legal  services, 
upon  the  principle  that  the  court  having  jurisdiction  for 
one  purpose,  will  retain  it  for  all  purposes,  and  do  complete 
and  equal  justice  to  all  parties.  Upon  principle  we  can  see 
no  objection  to  this  course,  and  the  authority  in  1  Page 
Chy.  R.,  168;  Story's  Equ.,  &c.,  §§  336,  339,  appear  to 
sanction  this  view  of  the  case. 

The  decision  of  the  court  below  will  be  affirmed,  and  the 
cause  remanded  for  further  proceedings. 

Decree  affirmed. 

Claggett  and  Dixon,  for  appellant. 

Reeves  and  Miller-^  for  appellee. 
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CHEUVETE  et  al.  v.  MASON. 

The  separate  answers  of  aeveral  defendants,  being  under  oath,  and  denying 
all  the  material  allegations  of  the  bill,  are  sufQcient  to  defeat  the  bill  io 
the  absence  of  any  reliable  proof  to  the  contrary. 

Fraud  will  not  be  presumed ;  it  must  be  proved. 

Where  it  appeared  that  tlie  contract  for  a  working  interest  in  a  "lead"  was 
in  the  wife's  separate  name,  paid  for  with  her  own  money,  and  all  proceeds 
received  and  arrangement  conducted  in  her  own  name  and  right:  held, 
that  the  circumstances  establish  her  separate  6wnership  of  the  "  lead,"  and 
that  parties  having  full  knowledge  of  all  the  circumstances,  could  not 
hold  said  working  interest  or  the  proceeds  thereof  to  satisfy  a  debt  against 
the  husband. 

The  right  of  a  married  woman  to  acquire,  possess  and  control  property  in  her 
own  right  and  for  her  own  benefit,  and  that  it  cannot  be  taken  to  pay  the 
husband's  debts  unless  left  under  his  control  without  notice  of  the  real 
ownership,  are  fully  recognized  by  the  Code. 

Although  the  defendant  answered  to  the  bill,  still  if  a  demurrer  would  hold 
against  it,  a  court  will  not  in  general  grant  the  relief  sought. 

Appeal  from  Dubuque  DisTJiicT  Court. 

Opinion  hy  Williams,  C.  J.  Lewis  J.  Mason  filed  his 
bill  against  defendants  in  chancery,  to  the  October  term  of 
the  district  court  of  Dubuque  county,  1853.  The  bill  sets 
forth  that  at  the  spring  term  of  the  district  court  of  Clayton 
county,  in  this  state,  complainant  had  obtained  judgment 
against  Baptiste  Cheuvete,  for  the  sum  of  |298  25,  with  costs 
of  suit ;  and  that  before  the  commencement  of  this  suit,  he 
obtained  two  other  judgments  against  tlie  said  defen- 
dants, before  one  Vincent  Reynolds,  a  justice  of  the  peace 
of  the  county  of  Clayton,  amounting  in  all  to  about 
$55,  all  of  which  remains  due ;  that  the  said  Baptiste, 
Margaret,  his  wife,  John  Connelly,  Narcessa  Bouett  and 
others,  have  combined  and  confederated  together  to  cheat 
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and  defraud  complainant ;  that  the  said  Baptiste  Cheuvete, 
about  one  year  since,  struck  a  mineral  "  lead"  near  the 
town  of  Buena  Vista,  in  Clayton  county ;  that  he  has  con- 
tinued to  work  the  same  ever  since  himself,  and  in  his  own 
name,  raising  and  selling  a  large  amount  of  mineral  there- 
from, to  wit :  to  the  amount  of  more  than  one  hundred 
thousand  pounds,  as  his  own  share  ;  that  he  sold  it  and  had 
received  the  proceeds,  amounting  to  about  $2500,  in  his  own 
name,  and  for  his  own  use  and  benefit ;  that  he  had  loaned 
a  portion  of  the  money  so  made,  about  $250,  to  one  John 
Connelly,  who  knowing  that  said  money  belonged  to  said 
Baptiste,  and  not  to  Margaret,  his  wife,  gave  his  note  there- 
for to  her,  in  her  own  name,  as  of  her  own  right,  with  the 
concurrent  design  of  the  parties  to  cheat  and  defraud  com- 
plainant and  others,  creditors  of  the  said  Baptiste ;  that  the 
sum  of  $75  was,  in  like  manner,  loaned  to  one  Narcessa 
Bouett,  of  Dubuque  county,  being  the  property  of  said 
Baptiste,  and  not  of  Margaret,  his  wife ;  also  that,  in  like 
manner,  $100  were  loaned  to  one  Uzeb  Bouett  of  the 
county  of  Dubuque. 

The  bill  further  charges  that  said  Baptiste  Cheuvete,  and 
Margaret,  his  wife,  had  combined  and  confederated  with 
one  Uell  Little,  to  cheat  and  defraud  complainant,  and 
other  creditors  of  the  said  Baptiste ;  and  for  that  purpose  he, 
the  said  Baptiste,  had  transferred  and  made  over  all  his 
property  to  said  Little,  consisting  of  the  aforesaid  debts 
and  demands,  and  also  all  his  other  property  and  effects  of 
every  kind  and  description  ;  that  said  Little  had  received 
the  deeds  and  other  instruments  of  conveyance  in  writing, 
without  paying  any  consideration  therefor,  with  purpose 
and  design  of  cheating  and  defrauding  complainant; 
that  the  property  so  transferred  is  worth  $1000. 

The  petition  concludes  with  the  prayer  that  said  Baptiste 
Cheuvete,  Margaret  Cheuvete,  his  wife,  John  Connelly, 
Narcessa  Bouett,  Uzeb  Bouett,  and  Uell  Little  may,  each 
and  all,  be  made  defendants  in  this  action,  and  be  compelled 
to  answer  under  oath  as  to  the  charo^es  contained  in  the 
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complaint  specifically.  The  bill  is  sworn  to  and  attested 
in  due  form. 

An  attachment  was  issued  and  served  by  attaching  pro- 
perty, &c.,  in  the  hands  of  garnishees.  The  parties,  by 
their  attorneys,  appeared,  and,  by  agreement,  released  the 
property,  and  dismissed  the  garnishees.  It  was  also 
agreed  that  Baptiste  Cheuvete  was  indebted  to  the  plain- 
tiff in  the  sum  of  $298  24  ;  whereupon  judgment  was  ren- 
dered against  him  for  that  amount  and  cost. 

The  defendants  appeared  and  answered  separately,  under 
oath,  as  required. 

Margaret  Cheuvete,  after  admitting  that  she  is  the  wife 
of  Baptiste  Cheuvete,  and  that  she  and  her  husband  were 
very  poor  and  had  no  property,  except  a  few  of  the  indis- 
pensable housekeeping  utensils,  proceeds  to  state,  in  her 
answer,  "  That  after  commencing  a  residence  at  Buena 
Vista,  she  had  borrowed  money  on  her  own  individual 
credit,  to  enable  her  to  keep  house ;  that  she  kept 
boarders,  took  in  washing,  and  exerted  herself  in  every 
way  she  could  to  earn  money  with  which  to  support 
herself  and  children ;  she  denies  that  Baptiste  Cheuvete 
struck  a  '  lead '  near  the  town  of  Buena  Vista,  as  alleged 
m  comjjlainant's  bill ;  but  she  avers  that  Daniel  Little, 
Uell  Little  and  Charles  Hoffman  were,  and  still  are,  the 
owners  of  certain  lands  near  Buena  Vista;  that  she  is 
informed,  and  still   believes,  that   they  discovered   said 

*  lead ; '  and  that  neither  the  said  Baptiste,  nor  she,  had, 
or  have,  anything  to  do  with  '  striking '  said  '  lead ; ' 
that  after  said  '  lead '  was  struck  by  said  Daniel  and 
Uell  Little  and  Charles  Hoffman,  she,  together  with  one 
James  Garrison,  rented  the  ground  on  which  said  '  lead ' 
was  situated,  of  the  owners,  for  the  purpose  of  working 
it ;  that  she,  thus,  in  her  own  name  and  right,  acquired  a 
working  interest  of  one  fourth  in  said  '  lead ; '  that  one 
half  of  the  mineral  raised  was  due  to  the  OAvners  of  the 

*  lead ; '  and  the  other  fourth  was  the  property  of  her  co- 
tenant,  and  that  the  workino-  of  the  '  lead,'  as  to  her 
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share,  was  carried  on  by  herself,  in  her  own  name  and 
right,  and  the  proceeds  of  the  same  was  her  separate  pro- 
perty, with  which  the  said  Baptiste  had  nothing  to  do. 
She  avers  that  from  first  to  last  she  worked  said  '  lead,' 
received  the  proceeds  in  money,  paid  her  share  of  the  ex  • 
pense  in  her  own  name  and  right,  without  the  control  of 
her  husband;  she  admits  that  her  husband  sometimes 
worked  at  the  '  lead,'  as  he  pleased ;  but  denies  that  he 
worked  or  carried  on  the  '  lead '  in  his  own  name,  or  had 
any  right  or  property  in  it,  or  the  working  interest 
thereof.  She  admits  that  she  loaned  sums  of  money  to 
the  persons  named  in  the  petition,  and  took  notes  and 
security  in  her  own  name,  which  money  was  of  the  pro- 
ceeds or  profits  of  the  '  diggings,'  and  avers  that  she 
loaned  it  as  her  own  money,  without  any  intent  to  cheat, 
defraud,  or  hinder  or  delay  the  creditors  of  her  husband  j 
she  also  avers  that  said  money  was  loaned  prior  to  the 
time  when  said  Mason,  the  complainant,  purchased  the 
demands  which  he  claims  to  be  now  due  from  the  said 
Baptiste ;  and  further  answering,  she  avers  that  she  has, 
in  like  manner,  loaned  money  to  the  said  Lewis  J.  Mason^ 
the  complainant  in  this  suit ;  and  that  he  well  knew,  long 
before  he  pm*chased  said  claim  against  said  Baptiste,  her 
husband,  that  said  '  diggings,'  and  the  proceeds  received 
by  this  defendant  therefrom,  as  well  as  the  money  loaned 
by  her  to  said  Mason,  complainant,  and  Narcessa  Bouett, 
and  others,  named  in  the  bill  of  complaint,  was  the  sole 
and  separate  property  of  respondent.  She  then  alleges 
that,  if  it  were  true  that  the  property  and  '  lead '  were^ 
as  alleged,  held  and  controlled  as  his,  by  the  said  Bap- 
tiste, so  as  to  cheat  and  defraud  creditors,  which  she  de- 
nies, that  said  Mason,  by  reason  of  the  last  averment  here 
made,  is  estopped  from  alleging  the  said  fraud,  or  from 
claiming,  in  any  manner,  the  said  property  or  jproceeds  of 
the  same,  because  if  any  fraud  in  law,  or  in  fact,  had  been 
committed,  the  said  Lewis  J.  Mason  was,  and  is,  himself 
a  party  to  the  same.     She  further  answers,  that  the  said 
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Uell  Little  had  paid  her  the  full  amount  of  the  several 
notes  of  Narcessa  Bouett,  Uzeb  Bouett,  John  Connelly 
and  Lewis  J.  Mason,  amounting  in  all  to  about  the  sum 
of  $523 ;  and  that  she  had  expended  said  money  in  pur- 
chasing the  working  interest  of  her  said  partner,  James 
Garrison,  and  in  improving  said  '  diggings,'  and  for 
necessary  expenses  of  the  family ;  that  since  her  JDurchase 
of  the  entire  working  interest  in  said  '  lead,'  from  said 
Garrison,  she  has  not  realized  any  profits  therefrom ;  that 
her  share  of  said  '  lead '  was  not  *  one  hundred  thousand 
pounds '  of  mineral,  but  was  only  seventy-five  thousand 
pounds ;  that  the  expense  of  working  the  '  lead '  is  very 
great,"  &c. 

We  have  here  given  the  substance  of  the  answer  of 
Margaret  Cheuvete  entire,  as  verified  by  oath,  and  filed  in 
the  case,  which  supersedes  the  necessity  of  setting  forth 
that  of  the  answers  of  the  other  defendants.  They  all 
answer  under  oath,  denying  any  combination  or  confede- 
ration to  cheat  and  defraud  the  complainant  and  other 
creditors  of  Baptiste  Cheuvete,  as  alleged  in  the  bill,  as 
far  as  they  were  concerned  in  the  matters  and  things 
stated  in  the  complaint,  and  fully  sustain  the  answer  of 
Margaret,  as  to  all  the  material  allegations  thereof.  The 
answers  of  the  several  defendants  deny  all  the  material 
allegations  of  the  complainant's  bill,  as  to  fraud,  and  set 
up  the  separate  right  of  property  and  ownership  of  the 
working  interest  in  the  lead  in  Margaret,  the  wife  of 
Baptiste  Cheuvete,  as  a  full  and  complete  defense  to  the 
action.     Such  are  the  pleadings  of  the  case. 

The  evidence  of  several  witnesses  is  adduced  by  com- 
plainant, showing  that  Baptiste  was  engaged  and  assisted 
in  working  the  "  lead;"  that  he  took  some  part  in  making 
the  contract  of  purchase  of  the  working  interest  with  the 
owners  of  the  land,  and  that  when  the  time  arrived,  and 
the  parties  met  to  have  the  -vNTitings  of  contract  made,  he 
then  informed  the  parties  that  the  contract  must  be  written 
as  made  in  the  name  of  Margaret,  his  wife,  and  not  in  his 
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name ;  that  she,  and  not  he,  was  the  contracting  imrtj ; 
also,  that  he  had  in  conversation,  as  to  his  circumstances, 
stated  that  he  was  in  debt,  that  the  claims  purchased  by 
the  complainant.  Mason,  were  unjust,  and  he  was  not 
willing  to  pay  them. 

A  decree  was  entered  by  the  district  com't  in  favor  of  the 
complainant,  and  against  the  defendants,  "  for  the  sum 
of  $389  54,  and  cost.  And  it  was  further  adjudged  and 
decreed  that  the  defendants,  Margaret  Cheuvete  and  Uell 
Little,  deliver  over  and  surrender  up  to  the  district  court, 
for  the  use  of  the  plaintiff,  all  evidence  of  indebtedness, 
that  they,  or  either  of  them,  have  or  hold  against  John 
Connelly,  Uzeb  Bouett  and  Narcessa  Bouett,  at  the  time 
of  the  service  of  notice  on  them,  or  either  of  them,  on  or 
before  the  next  term  of  the  said  district  court ;  and  in 
default  of  so  doing,  that  the  further  judgment  of  $400 
be  entered  against  them,  for  the  use  and  benefit  of  the 
said  plaintiff,  against  the  said  Baptiste  Cheuvete  and 
others." 

Of  the  questions  which  are  presented  in  this  case  for 
decision,  two  only  need  be  particularly  considered. 

1.  Is  the  charge  of  combination  and  confederation,  by 
the  defendant,  to  cheat  and  defraud  the  complainant,  and 
other  creditors  of  Baptiste  Cheuvete,  as  laid  in  the  bill, 
satisfactorily  established  r 

2.  Is  the  property,  money  and  effects  of  the  mineral 
*'  lead,"  sought  to  be  charged  with  the  indebtedness  of 
Baptiste  Cheuvete,  the  husband,  the  separate  and  rightful 
property  of  Margaret,  his  wife ;  and  can  she  hold,  use  and 
control  the  same,  as  she  may  choose,  free  from  any  lia- 
bility on  account  of  her  husband's  debts  ? 

After  a  thorough  examination  of  the  evidence  of  the  case, 
adduced  in  support  of  the  plaintiff's  bill,  we  :.,re  unable  to 
find  proof  sufficient  to  sustain  the  ch&^'ge  of  fraudulent 
combination  by  the  defendants.  The  answer  of  Margaret 
Cheuvete,  taken  together  with  the  answers  of  the  other 
defendants,  being  all  under  oath,  in  accordance  with  the 
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statute,  denies  all  the  material  allegations  of  the  plaintiff's 
bill ;  and  in  the  absence  of  evidence  by  disinterested  wit- 
nesses furnishing  good  and  substantial  ground,  in  contra- 
diction of  the  answers,  present  a  sufficient  defense  to  the 
plaintiff's  action.  We  find  nothing  in  the  evidence  which 
might  not  fully  consist  with  a  bona  fide  separate  ownership 
of  the  working  interest  in  the  "lead,"  by  the  wife  of  Baptiste 
Cheuvete,  and  the  control  of  the  effects  belonging  to  it,  and 
the  profits  arising  therefrom.  The  facts  that  the  contract 
for  the  working  interest  thereof  was  made  and  written  in 
her  name ;  that  she  paid  for  it  with  her  own  money,  that 
she  received,  and  in  her  own  and  separate  right  and  name 
loaned  the  money  made  from  her  share  of  the  profits  of  the 
mineral  raised,  to  the  plaintiff  himself^  prior  to  the  com- 
mencement of  this  action  ;  and  also  before  he  purchased 
the  judgment  debts,  for  the  collection  of  which  this  pro- 
ceeding was  instituted,  as  well  as  her  loaning  money  to 
others,  go  strongly  to  establish  her  separate  right  to  and 
ownership  of  the  lead.  The  public  assertion  of  her  true 
position  in  the  matter,  and  especially  notice  thereof  to  the 
plaintiff,  establish  the  equity  of  the  case.  If  the  express 
and  positive  denial  of  the  fraudulent  combination,  furnished 
by  the  answers  of  the  defendants,  had  not  been  made,  and 
the  case  had  been  left  for  decision  on  the  evidence  of  the 
plaintiff  alone,  fraud  and  combination  to  cheat,  as  charged 
in  the  bill  of  the  plaintiff,  would  not  be  clearly  made  out, 
without  the  aid  of  presumption,  in  violation  of  the  well 
established  rule  of  law.  ''  Fraud  must  be  proved,  not 
presumed."  In  the  absence  of  any  corroborating  proof, 
the  occasional  remarks  of  the  husband  Baptiste  Cheuvete 
relative  to  his  indebtedness — his  presence  at  the  time  of 
the  execution  of  the  written  contract  for  working  the  mine, 
and  the  fact  that,  with  others,  he  worked  the  "lead"  at 
times,  cannot  prejudice  the  rights  of  the  wife.  Particularly 
is  this  so,  when  the  answers  to  the  bill  and  the  evidence  of 
the  case  fully  establish  the  facts  that  she  paid  for  the  in- 
terest in  the  mine  out  of  her  separate  and  individual  means, 
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the  avails  of  her  own  energy,  industry  and  toil ;  that  the 
contract  was  made  in  her  separate  name  and  right ;  and 
that  she  alone  controlled  the  avails  and  profits  of  the 
minerals  by  acts  of  contract  in  her  own  name  entirely,  with- 
out being  joined  by  her  husband.  All  these  facts  were 
matters  of  public  notoriety  in  the  neighborhood  ;  of  which 
also  the  plaintiff  had,  before  he  became  the  creditor  of  the 
husband,  special  and  personal  notice.  He  had  been  her 
debtor  for  a  loan  of  money,  which  she  had  procured  as  her 
share  of  the  profits  of  the  "  lead,"  and  he  had  dealt  with 
her,  in  relation  thereto,  in  her  own  separate  right  and 
name.  We  find  nothing  in  the  evidence,  when  taken  with 
the  pleadings  of  the  case,  to  warrant  the  conclusion  that 
there  was  any  fraudulent  combination  or  confederation,  on 
part  of  the  defendants,  as  charged  in  the  plaintiflfs  bill. 

In  considering  the  first  question  here  presented,  the  fact 
of  separate  claim  and  ownership  of  the  mineral  "  lead," 
and  the  use  of  the  avails  thereof,  by  Margaret,  the  wife, 
have  been  necessarily  adverted  to.  It  is  only  necessary,  in 
disposing  of  the  second  question,  to  consider  the  rights  of 
the  woman  as  to  separate  proj)erty,  and  the  use  thereof, 
during  coverture,  as  secured  by  the  law  of  this  state. 

The  Code  of  Iowa,  husband  and  wife,  chapter  84,  §  1447, 
p.  218,  provides  that  "  the  personal  property  of  the  wife 
does  not  vest  at  once  in  the  husband,  but  if  left  under  his 
control,  it  will,  in  favor  of  third  persons  acting  in  good  faith 
and  without  knowledge  of  the  real  ownership ^  be  presumed 
to  have  been  transferred  to  him,  except  as  hereinafter  pro- 
vided." 

Sections  1448  and  1449  then  proceed  to  make  provision 
for  the  preservation  of  her  separate  property  and  efiects 
from  liability  for  the  husband's  debts  where  such  property 
is  left  under  his  control,  by  requiring  her  to  file  it  of  record 
with  the  recorder  of  deeds  of  the  county,  so  as  to  give 
notice  of  her  ownership  to  all  persons.  This  done,  in  case 
of  the  husband's  death,  she  becomes  a  preferred  creditor  of 
his  estate  over  all  other  creditors,  except  such  as  gave 
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credit  to  the  husband  after  the  property  was  placed  under 
his  control,  and  before  the  filing  of  such  notice,  unless  they 
had  knowledge  of  her  rights. 

By  the  provisions  of  our  Code  the  right  of  a  married 
woman  to  possess  and  own  property,  and  use  and  contro] 
it  for  her  own  benefit,  free  from  the  control  of  the  husband, 
and  without  liability  for  his  debts  in  their  own  and  sepa- 
rate capacity,  is  fully  recognized  and  protected. 

In  this  case  the  evidence  establishes  the  fact  of  sepa- 
rate ownership  and  use  of  the  property  by  the  wife.  The 
knowledge  of  this  fact  by  the  plaintiff,  by  the  transaction 
of  business  with  the  wife,  in  full  recognition  of  her  right, 
is  also  established ;  and  in  the  absence  of  sufficient  evi- 
dence to  sustain  the  allegation  of  fraudulent  combination, 
we  think  the  defendants  are  protected  under  the  provisions 
of  the  Code,  as  far  as  this  plaintifi"  is  concerned. 

We  have  taken  this  view  of  the  case,  and  have  adjudi- 
cated it  upon  the  bill,  answers  and  evidence,  without  a 
special  consideration  of  other  points  raised  by  the  counsel 
for  defendants,  not  deeming  it  of  importance  to  put  the 
case  for  adjudication  upon  them.  By  doing  so,  however, 
we  do  not  pass  them  as  trivial.  We  consider  that  the  bill 
of  the  plaintiff  does  not  show  a  clear  case  for  equitable 
jiu-isdiction.  The  record  does  not  show  that  the  plaintiff 
had  fully  executed  his  remedy  at  law  against  Baptiste 
Cheuvete,  the  debtor.  It  is  true  on  this  point  the  defend- 
ants did  not  demur  in  the  court  below,  but  "  in  general 
if  a  demurrer  would  hold  to  a  bill,  the  court,  though  the 
defendant  answer,  will  not  grant  relief  upon  hearing  the 
cause."     Story's  Equi.  Plead.,  §§  446,  447. 

We  also  consider  that  the  transcripts  of  the  record  of 
the  judgments  against  Baptiste  Cheuvete,  which  are  made 
part  of  the  bill  to  prove  the  indebtedness,  and  the  amount 
thereof,  are  defective  in  the  authentication,  and  do  not 
meet  the  requirements  of  the  Code. 

The  decree  of  the  court  below,  as  entered,  is  not  such  as 
answers  to  the  facts  of  the  case  as  claimed  by  the  bill,  if  it 
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had  been  good  in  equity,  and  had  been  sustained  by  the 
evidence.  These  last  mentioned  points  we  have  not 
deemed  it  necesssary  to  consider  specially,  for  the  reason 
that  the  plaintiff  had  failed,  on  the  merits  of  the  case  at 
large,  to  show  that  he  is  entitled  to  the  relief  in  equity 
which  he  seeks. 

Decree  reversed. 


F.  Smith  and  J.  Burt,  for  appellants. 
L,  A,  Thomas,  for  appellee. 


NEALLY  V,  WILHELM  et  al. 

Wliere  N.  contracted  witli  W.  to  sell  him  a  cow,  and  W.  directed  the  cow  to 
be  delivered  at  his  sUuuhter-house,  under  the  stipulation  that  he  would  pay 
as  much  for  her  as  if  he  had  previously  seen  her,  and  where  N.  delivered  the 
cow  as  directed,  and  W.,  not  finding  her  as  good  as  heexpected,  directed  her 
to  be  turned  loose,  whereby  she  was  lost :  held,  as  the  sale  was  absolute  and 
the  price  only  conditional,  that  W.  was  liable  to  N.  for  the  value  of  the  cow; 
held,  also,  that  if  the  sale  had  been  conditional,  he  would  still  be  liable  a> 
bailee  for  gross  negligence. 

Appeal  from  Des  Moines  District  Court. 

Opinion  hy  Greene,  J,  This  suit  was  commenced 
before  a  justice  of  the  peace,  by  M.  W.  Neally  against 
Wilhelm  and  Ramge,  for  the  price  of  a  cow.  On  final 
trial,  in  the  district  court,  judgment  was  rendered  in  favor 
of  defendants. 

It  is  urged  that  this  decision  is  erroneous,  and  that 
appellant  should  recover  the  value  of  the  cow.  The  evi- 
dence in  the  case  shows  that  John  Wolverton,  as  Neally's 
agent,  made  an  arrangement  with  Wilhelm  and  Ramge  to- 
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sell  them  the  cow  in  question  ;  that  they  first  agreed  to  go 
out  and  see  the  cow,  but  did  not ;  that  they  afterwards 
told  the  agent  to  deliver  the  cow  to  them ;  that  they  would 
give  just  as  much  for  the  cow  as  if  they  went  out  to  see 
her ;  that  they  directed  the  agent  to  deliver  the  cow  at  the 
slaughter-house,  and  if  neither  of  them  was  there,  one  of 
the  hands  would  take  charge  of  her;  that  the  cow  was 
delivered  accordingly  at  the  slaughter-house,  to  one  of  the 
hands,  and  secured  in  the  yard,  and  the  agent  departed. 
Soon  after,  Wilhelm  came  to  the  slaughter-house,  and  after 
inquiring  about  the  cow,  directed  his  man  to  turn  her  out, 
on  the  ground  that  she  would  not  make  good  beef.  The 
cow  was  accordingly  turned  out,  and  was  never  afterwards 
heard  of.  Neally's  witness  swears  that  the  cow  was  in  good 
order  for  beef.  The  man  who  received  her  swears  that 
she  was  not.  The  evidence  shows  that  the  cow  was  worth 
about  $14.  The  question  to  be  decided  is.  Which  of  the 
parties  should  suffer  the  loss  of  the  cow  ? 

The  agreement  with  Neally's  agent  was  unconditional. 
He  was  to  deliver  the  cow  to  defendants,  or  their  man,  at 
their  slaughter-house,  and  they  would  pay  as  much  for 
her  as  though  they  had  previously  seen  her.  The  cow 
was  delivered  accordingly  into  their  possession,  and  there- 
upon they  became  liable  to  Neally  for  the  value  of  the 
cow. 

But  it  is  claimed  that  the  cow  was  not  fit  for  beef,  and  that 
therefore  they  were  under  no  obligation  to  take  her.  The 
evidence  in  relation  to  the  condition  of  the  cow  is  equally 
balanced.  The  price  was  dependent  upon  the  condition 
of  the  cow,  the  sale  was  not.  The  delivery  and  sale  were 
unconditional,  and  the  price  conditional.  K  the  cow  was 
not  as  good  as  recommended,  they  could  abate  the  price 
accordingly. 

After  their  unconditional  direction  to  the  agent  to  deliver 

the  cow,  and  after  he  had  gone  to  the  expense  and  trouble 

to  bring  her  a  distance  of  ten  miles,  it  was  their  duty  to 

take  the  cow,  and  fix  a  price  upon  her.     From  the  moment 

Vol.  TV.  17 
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they  took  possession  of  her,  either  in  person  or  by  their 
agent,  they  became  liable  for  her  value. 

This  liability  would  attach  to  them  even  if  the  sale  had 
been  conditional.  They  authorized  the  delivery  of  the 
cow  into  their  possession.  K  she  was  not  what  they  con- 
tracted for,  they  should  have  notified  Neally's  agent,  or 
should  have  returned  her  to  his  possession. 

By  their  own  consent  and  direction,  they  became  bailees, 
and,  as  such,  are  liable  for  the  loss  resulting  from  such 
gross  negligence. 

Judgment  reversed. 

BroTcning  and  Tracey^  for  appellant. 

L,  D,  Stockton^  for  appellees. 


COBURN  V,  MAHASKA  COUNTY. 

In  a  eMe  of  bastardy  nnder  the  Code,  the  county  court  is  antborized  to  take 
from  the  father  of  the  child  such  security  as  may  be  directed  by  the  court 
to  save  the  county,  and  every  other  county  in  the  state,  from  all  charges 
for  the  maintenance  of  the  child ;  but  in  addition  to  this  security,  the 
connty  court  has  no  authority  to  require  a  quarterly  payment  to  the 
county  treasurer;  and  to  correct  such  unauthorized  requirement  a  writ  of 
certiorari  may  be  issued  from  the  district  court. 

A  writ  of  certiorari  is  authorized  where  the  inferior  tribunal  has  ezerciBed 
judicial  powers  not  authorized  by  law,  and  where  there  is  no  other  plain, 
speedy  and  adequate  remedy. 

Appeal  from  Mahaska  District  Coubt. 

Opinion  hy  Hall,  J.     This  was  a  petition  to  the  district 

court  of  Mahaska  county,  for  a  writ  of  certiorari  to  the 
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county  court,  to  certify  of  certain  decisions,  rulings  and 
judgment  rendered  in  that  court  on  a  complaint  of  bastardy 
against  Coburn. 

In  the  examination  of  the  petition  of  Coburn  to  the  dis- 
trict court,  we  find  numerous  causes  set  out  why  a  writ  of 
certiorari  should  be  granted.  We  shall  only  examine  the 
cause  with  reference  to  one  ground  set  forth  in  the  peti- 
tion. 

It  appears  that  on  the  trial  before  the  county  court, 
Coburn  was  found  to  be  the  father  of  the  bastard  child, 
and  directed  to  give  security,  in  the  sum  of  $500,  con- 
ditioned to  save  the  county,  and  also  every  other  county 
in  the  state,  from  all  charges  towards  the  maintenance  of 
the  child.  And  further,  that  said  Coburn  pay  to  Henry 
Blackburn,  treasurer  of  said  county,  or  his  successor  in 
office,  by  the  1st  day  of  July  following,  the  sum  of  $10, 
and  $10  quarterly  thereafter  for  the  term  of  five  years,  for 
the  support  of  said  child,  unless  sooner  relieved  by  order 
of  the  county  court. 

Section  852  of  the  Code  limits  the  power  of  the  county 
court,  when  the  accused  is  proved  by  the  court  or  jury 
to  be  the  father  of  the  child,  to  a  mere  "  judgment 
that  he  give  security,  as  directed  by  the  court,  to  the 
county,  conditioned  to  save  the  county,  and  also  every 
other  county  in  the  state,  from  all  charges  toward  the 
maintenance  of  the  child."  This  is  all  the  county  court 
can  do.  That  part  of  the  judgment  that  requires  the  de- 
fendant to  pay  $10  quarterly  into  the  county  treasury  is 
illegal  and  unauthorized  by  the  Code.  If  the  defendant 
appeals  to  the  district  court,  and  "  is  found  guilty  or  con- 
fesses the  accusation  in  the  district  court,  then  he  shall 
be  charged  with  the  maintenance  of  the  child  in  such  sum 
or  sums,  and  in  such  manner,  as  the  district  court  direct," 
and  shall  be  required  to  enter  into  a  bond  to  the  same 
effect  as  that  required  before  the  county  court.  Section 
855  of  the  Code. 

We  have  nothing  to  do  with  these  singular  provisions  of 


244  SUPREME  COURT  CASES, 

Coburn  v.  Mahaska  County. 

the  Code.  We  have  only  to  give  a  fair  interpretation  of 
the  language,  and  from  this  it  is  clear,  that  by  appealing 
from  the  judgment  of  the  county  court,  the  defendant,  if 
found  guilty  by  the  district  court,  may  be  charged  with 
the  payment  of  a  sum  or  sums  of  money  for  the  support 
and  maintenance  of  the  child,  which  the  county  court,  in 
the  exercise  of  its  original  jm-isdiction,  had  no  power  to 
require. 

It  is  obvious  that  if  the  defendant  appeals  this  case  in 
order  to  avoid  the  unauthorized  and  illegal  part  of  the 
judgment  of  the  county  county  requiring  him  to  pay  $10 
quarterly  into  the  county  treasury  for  the  support  of  the 
child,  that  he  only  takes  the  case  to  a  tribunal  where  the 
unauthorized  judgment  of  the  county  court  will,  by  the 
action  of  the  district  com-t,  become  authorized  and  legal. 
He  appeals  from  the  '■''frying-pan  to  the  fire.''''  This  would 
not  afford  an  "  adequate  remedy."  An  appeal  would 
afford  no  remedy  whatever.  The  defendant  may  be  will- 
ing, and  it  is  his  i3rivilege  and  right,  to  submit  to  the 
authorized  judgment  of  the  county  court,  but  unwilling  to 
submit  to  the  unauthorized  part  of  its  judgment.  He  has 
no  remedy  whatever  to  avoid  this,  only  by  a  writ  of 
certioraru 

The  Code,  §  1965,  gives  this  writ,  in  all  cases,  "  Where 
an  inferior  tribunal,  board  or  oflScer  exercising  judicial 
function,  is  alleged  to  have  exceeded  their  proper  juris- 
diction, or  is  otherwise  acting  illegally,  when  in  the  judg- 
ment of  the  court  applied  to  for  the  writ  there  is  no  other 
plain,  speedy  and  adequate  remedy."  In  this  matter  the 
county  court  was  "  exercising  judicial  functions ;"  it  "  ex- 
ceeded its  proper  jurisdiction ;"  it  "  acted  illegally."  There 
"  is  no  other  plain,  speedy  and  adequate  remedy"  for  the 
defendant. 

The  writ  of  certiorari  should  have  been  allowed  by  the 
district  court. 

The  decision  of  the  district  court  refusing  the  writ  will 
therefore  be  reversed  and  the  cause  remanded  with  direc- 
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tions  to  allow  the  writ  as  demanded,  and  to  proceed  to 
hear  and  determine  the  cause. 

Judgment  reversed. 

E.  W,  Eastman  and  Samuel  A.  Rice,  for  appellant 


HUMPHREYS  v.  HOYT  et  al. 

A  motion  for  a  new  trial  is  addressed  to  the  sound  discretion  of  the  court, 
and  should  be  refused  unless  a  strong  meritorious  case  is  shown. 

Where,  by  consent,  a  jury  is  waived  and  the  facts  are  submitted  to  the  find- 
ing of  the  court,  on  a  motion  for  a  new  trial,  the  case  is  to  be  considered 
the  same  as  if  tried  by  a  jury. 

Where,  by  the  Code,  a  party  is  required  to  answer  under  oath,  such  answer 
is  to  be  considered  evidence  in  the  case,  of  equal  weight  with  that  of  a 
disinterested  witness. 

A  new  trial  will  be  granted  when  it  appears  that  the  merits  of  the  case  have 
not  been  justly  tried,  and  that  injustice  has  been  done. 

Opinion  hy  Williams,  C.  J.  James  A.  Humphreys 
iustituted  bis  action,  on  a  promissory  note,  against  Azor 
Hoyt,  Robert  Holmes  and  Henry  Ristine,  for  the  sum  of 
1 108  56,  dated  the  13tb  day  of  December,  1852,  pay- 
able six  months  after  date.  He  filed  his  petition  in 
accordance  with  the  statute;  and  the  cause  was  tried 
at  the  October  term,  1853,  of  the  Linn  county  district 
court. 

The  defendants.  Holmes  &  Ristine,  were  sued,  with 
notice.  They  appeared,  and  filed  their  answer,  denying 
indebtedness  to  the  full  amount,  as  claimed  by  plaintifi*  in 
his  petition.  They  then  proceed,  by  their  answer,  to  aver 
that  the  note  specified  in  plaintifiPs  petition  was  given  to 
him  by  Azor  Hoyt,  as  principal,  and  them  as  his  sureties ; 
and  that  they  were  entitled  to  a  credit  thereon  for  about 
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the  sum  of  $21 ;  and  also,  that  they  believed  that  some- 
time in  the  month  of  June,  then  last  past,  said  Hoyt  had 
paid  to  the  plaintiff,  on  account  of  said  note,  the  further 
sum  of  |40,  for  which  they  claimed  credit.  They  then 
called  upon  the  plaintiff  to  answer  as  to  these  allegations 
of  payment,  as  set  forth  by  them,  under  oath,  as  provided 
by  the  Code  of  this  state.  The  facts  of  payment,  as  set 
forth  in  the  answer  of  the  defendants,  Holmes  &  Ristine, 
are  stated  as  matters  of  which  they  were  informed  by 
Hoyt,  who,  at  the  time  of  answering,  was  not  within  the 
jurisdiction  of  the  court. 

The  replication  of  James  A.  Humphreys,  under  oath,  is 
accordingly  filed.  By  it  he  denies  that  the  payments,  or 
either  of  them,  were  made  on  the  note,  as  stated  in  the 
answer  of  the  defendants.  He  then  proceeds  therein  to 
state  that  about  the  sum  of  $21  10  had  been  paid  to  him 
by  Hoyt,  which  sum  had  been  fully  settled  for  on  other 
accounts ;  and  that  the  same  was  not  to  be  credited  on 
said  note ;  that  the  sum  of  $40,  which  had  been  paid  to 
him  by  the  said  Hoyt,  was  not  paid  to  him  to  be  credited 
on  the  note  on  which  this  suit  is  brought;  but  that  the 
same  was  paid  by  said  Hoyt,  as  the  agent  of  S.  A.  and 
H.  Hoyt,  daughters  of  said  Azor,  against  whom  he, 
Humphreys,  held  a  note  for  the  sum  of  $38  53,  and  also 
an  account  for  about  $9  90,  with  direction  from  Hoyt 
that  the  same  should  be  applied  on  the  note  and  account 
of  his  daughters,  having  been  furnished  by  them  for  that 
purpose;  and  also  that  Hoyt  had  never  directed  him  to 
apply  the  said  sum  of  $40  as  a  credit  on  the  note  here 
sued.  He  also  states  that  the  $40  were  applied  by  him  in 
payment  of  the  note  and  account  of  S.  A.  and  H.  Hoyt, 
as  directed;  and  that  said  Hoyt  never  paid  to  him  any 
other  money  whatsoever. 

This  is  the  state  of  the  pleadings,  as  presented  by  the 
record  up  to  the  time  of  trial.  The  bill  of  exceptions, 
taken  on  the  trial,  shows  that  the  plaintiff,  after  pro- 
ducmg  the  note  in  evidence  to  the  judge,  to  whom  the 
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cause  was  submitted,  by  consent  of  the  parties,  without 
the  intervention  of  a  jury,  rested  his  case.  The  de- 
fendants, to  sustain  the  issue  on  their  part,  introduced 
A.  J.  Humphreys,  who  testified,  "  that  about  the  16th  of 
June,  then  last  past,  he  was  present  at  the  time  the  said 
Azor  Hoyt  passed  the  $40  to  plaintiff;  that  no  other 
person  was  present  but  the  plaintiff,  said  Hoyt  and  wit- 
ness ;  that  plaintiff  then  held  a  note  of  $38  50,  and 
also  an  account  against  S.  A.  and  H.  Hoyt,  daughters 
of  said  Azor  Hoyt;  that  Hoyt  said  to  plaintiff,  when 
he  paid  the  sum  of  $40,  that  the  same  belonged  to  the 
girls,  S.  A.  and  H.  Hoyt ;  that  it  was  all  the  money  they 
could  raise  at  that  time,  and  that  he  paid  it  as  agent  for 
them ;  that  plaintiff  was  to  give  the  girls  credit  for  the 
$40;  that  there  were  no  directions  given  by  said  Hoyt, 
at  the  time  the  money  was  paid,  to  credit  the  amount, 
or  apply  it  on  the  note  sued  in  this  case ;  but  upon 
paying  the  money  he  asked  the  plaintiff  to  sign  a  receipt ; 
cannot  say  what  the  paper  was ;  plaintiff  refused  to  sign 
the  paper;  Hoyt,  upon  finding  that  the  plaintiff  had 
credited  it  as  he  did,  became  angry,  and  the  parties 
separated."  The  bill  of  exceptions  then  concludes  as 
follows :  "  There  was  no  evidence  to  prove  that  after 
the  parties  had  separated,  or  any  time,  Hoyt  told  the 
plaintiff  to  credit  the  $40  on  the  note  in  question. 
There  was  circumstantial  evidence  tending  to  show  that 
some  time  after  the  payment  of  said  sum,  and  the  giv- 
ing of  the  credit  for  the  same  to  the  account  of  the  girls, 
Hoyt  wanted  to  have  the  said  payment  apply  as  a  credit 
on  the  note  in  controversy;  but  no  evidence  tending  to 
prove  that  he  ever  consented  to  make  such  change,  or 
credit  said  $40  on  the  note  in  question.  The  bill  cer- 
tifies the  foregoing  to  be  the  substance  of  all  the  evidence 
in  the  case.  The  court  thereupon  gave  judgment,  apply- 
ing the  $40  as  a  credit  on  the  note  in  question  in  this 
suit,  and  deducted  the  amount  thereof  from  plaintiff^s 
claim." 
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Plaintiflf  s  counsel  then  moved  for  a  new  trial,  on  the 
ground  that  "  the  judgment  was  against  the  evidence  and 
law  of  the  case." 

The  motion  was  overruled,  and  judgment  accordingly 
entered. 

The  question  presented  here  on  this  appeal  is  as  to  the 
overruling  of  the  motion  for  a  new  trial.  This  necessarily 
involves  the  judgment  of  the  case  by  the  district  court, 
upon  which  that  motion  was  made.  All  the  evidence  of 
the  case  is  certified  to  this  court  in  due  form,  and  we  will 
proceed  to  consider  it. 

The  counsel  for  the  appellees  has  urged  upon  this 
court  that  "  a  motion  for  a  new  trial  is  addressed  to  the 
sound  discretion  of  the  court,  and  should  be  refused, 
unless  a  strong  meritorious  case  is  shown."  To  sustain 
this  position  he  cites  the  decisions  of  this  court.  The 
cases  of  Powers  v.  Bridges,  1  G.  Grreene,  244,  and  Millard 
V.  Singer,  2  Gr.  Greene,  144,  certainly  do  sustain  this 
position,  as  also  do  the  numerous  authorities  cited  in 
those  cases.  He  also  adduces  decisions  by  the  courts  of 
Tenessee  and  Illinois.  Decisions  to  the  same  effect  might 
have  been  read  from  all  the  states  of  this  union.  Sucli  is 
the  doctrine  of  the  books.  Does  this  case  come  within 
the  rule  of  these  decisions  ?  We  think  it  does  ?  We  will 
examine  it  and  see  how  the  rule  applies. 

We  will  consider  the  case  as  we  would  had  it  been  tried 
by  a  jury,  having  been  submitted  to  the  court  for  trial,  in 
accordance  with  the  provisions  of  the  Code,  which  are  as 
follows :  "  Issues  of  fact  shall  be  tried  by  the  court,  unless 
one  of  the  parties  require  a  jury,"  §  1772.  Section  1823 
of  the  Code  also  provides  that  "  the  provisions  in  this 
title  relative  to  juries,  are  intended  to  be  applied  to 
the  court,  when  acting  as  a  jury  in  the  trial  of  a  cause, 
so  far  as  they  are  applicable,  and  not  incompatible 
with  other  provisions  herein  contained."  The  case  is 
to  be  considered  as  if  a  jury  had  tried  it.  Gilmore  v. 
Ballard,  1  Scam.,  252;  Stringer  v.  Smith,  1  Scam.,  295. 
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What,  then,  are  the  law  and  evidence  of  the  case,  as  pre- 
sented by  the  record.  The  only  matter  of  controversy 
here  is  the  $40,  which  the  defendants  seek,  by  their 
plea,  to  claim  as  a  credit  on  the  note  sued.  By  their  plea 
tuey — availing  themselves  of  the  provisions  of«  the  Code, 
for  the  purpose  of  proving  this  credit  on  the  note — call  on 
the  plaintiff  to  reply,  under  oath,  to  their  plea.  Here  is 
the  language  of  the  Code  : 

"  The  plaintiff,  in  his  petition,  may,  at  his  option,  require 
the  answer  of  the  defendant  to  be  given  under  oath.  And 
in  like  manner,  the  party  filing  any  subsequent  pleading, 
setting  forth  new  matter,  may  require  the  reply  thereto  to 
be  given  under  oath."     See  Code  of  Iowa,  §  1744. 

"  Section  1745.  Any  pleading,  thus  required  to  be  made 
under  oath,  shall  be  considered  as  evidence  in  the  cause, 
of  equal  weight  with  that  of  a  disinterested  witness,  pro- 
vided it  be  sworn  to  by  the  party  himself  who  was  called 
on  to  answer,  but  not  otherwise." 

The  replication  of  plaintiff,  to  the  plea  of  the  defend- 
ants, is  then  the  evidence  of  a  disinterested  witness  on  the 
subject  matter  in  dispute,  made  so  by  the  voluntary  act  of 
the  defendants,  by  virtue  of  the  Code.  He  stands  as  their 
witness  in  the  case,  unimpeachable  on  the  score  of  interest. 
The  evidence  of  the  replication  was  clear  and  conclusive 
as  to  the  fact  that  when  Hoyt  paid  the  $40  to  plaintiff, 
he  said  it  was  to  be  applied  to  the  account  of  his  daughters, 
as  a  credit ;  that  it  was  their  money  ;  and  that  he  paid  it 
as  their  agent ;  and  also  that  there  had  been  no  payment 
made  by  Hoyt  on  the  note  upon  which  the  suit  was 
brought. 

In  addition  to  this,  there  is  nothing  of  record,  on  part 
of  the  defendants  as  pleading,  which  denies,  or  in  any 
manner  puts  the  facts  of  the  replication  of  the  plaintiff  in 
issue ;  so  that,  taken  as  an  ordinary  pleading,  it  should 
have  been  answered;  or  otherwise  it  is  to  be  taken  as 
admitted  and  true.     Code  of  Iowa,  §  1742. 

Tlie  testimony  of  A.  J.  Humphreys,  who  was  called  by 
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defendants,  proves  that  the  $40  were  applied  as  a  credit, 
on  the  account  of  S.  A.  and  H.  Hoyt,  in  compliance  with 
the  request  of  Azor  Hoyt,  who  informed  Humphreys,  the 
plaintiff,  at  the  time,  that  he  acted,  in  the  matter,  as  the 
agent  of  the  girls,  and  that  the  money  was  theirs.  It  is 
true  that  Humphreys  was  asked  by  Hoyt  to  sign  a  receipt, 
which  he  had  drawn  up,  and  Humphreys  refused  to  d(V 
so ;  that  Hoyt  left  him  and  seemed  angry.  This  witness 
also  states  that,  at  that  time,  Hoyt  did  not  ask  Humph- 
reys to  apply  the  |40  as  a  payment  on  the  note  upon 
wliich  this  suit  is  brought.  This  is  the  only  witness  in 
the  case,  and  these  are  the  facts  of  the  testimony  as  certi- 
fied. 

It  was  incumbent  upon  the  defendants  to  make  their 
plea  of  payment  good  by  evidence  of  its  truth.  We  think 
they  have  not  only  failed  to  do  this,  but  that  the  testimony 
given  by  themselves  clearly  establishes  the  fact  that  the 
$40  were  applied  to  the  payment  of  the  indebtedness  of 
S.  A.  and  H.  Hoyt,  at  the  request  of  Azor  Hoyt,  as  their 
agent,  and  with  the  understanding  that  the  money  be- 
longed to  the  girls.  What  the  peculiar  character  of  the 
receipt  was,  which  Hoyt  wanted  the  plaintiff  to  sign,  doe& 
not  appear,  nor  does  it  particularly  appear  what  was  the 
cause  of  Hoyt's  anger  when  they  separated.  The  fact  that 
Hoyt  afterward  may  have  wished  to  change  the  applica- 
tion of  the  money,  cannot  alter  the  matter,  as  Humphreysh 
never  consented  to  do  so. 

It  seems  to  us  that  the  evidence  most  conclusively 
defeats  the  defense  set  up  by  defendants'  plea. 

The  principle  that  where  a  person  is  indebted  to  the 
same  creditor  on  several  and  different  accounts,  he  may 
elect  as  to  the  application  of  a  payment,  cannot  apply  in, 
this  case,  for  two  reasons.  The  first  of  which  is,  that  the 
evidence  is  that  the  money  paid  was  not  his  own,  but 
belonged  to  the  girls,  for  whom  he  acted  as  agent  in  the 
matter ;  and  the  second,  that  he  had  no  other  indebted- 
ness on  his  own  account  but  the  note  here  in  suit.     He- 
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could  not  properly  apply  their  money  to  payment  of  his 

own  indebtedness. 

We  have  considered  this  case  with  much  care,  in  view 
of  the  principle  heretofore  recognized,  on  the  subject  of 
new  trials.  Whilst  we  would  not  interfere  with  the  ruling 
of  the  district  court  in  a  case  admitting  of  some  reason- 
able doubt  as  to  the  proper  exercise  of  that  discretion, 
which  is  recognized  by  law;  still,  in  a  case  like  this, 
where  the  pleadings  and  the  evidence  are  fully  brought 
before  us,  clearly  establishing,  as  we  think,  beyond  doubt, 
that  the  ruling  of  the  court  is  erroneous,  we  feel  it  to  be 
our  duty  to  exercise  that  power  which  vests  in  us,  by 
reversing  the  proceeding.  We  think  the  plaintiff  has 
brought  himself  within  the  rule,  by  showing  "  a  strong 
meritorious  case." 

A  new  trial  will  be  granted  where  there  are  strong  prob- 
able grounds  to  believe  that  the  merits  of  the  case  have  not 
been  fully  and  fairly  tried,  and  that  injustice  has  been 
done.  WAeeler  v.  Shields,  2  Scam.,  348;  Cunningham  v. 
Magoun,  18  Pickering,  13;  Polk  v.  The  State,  4^  Miss., 
544;  Jones  v.  Jones,  4  Blackf.,  140;  By  bee  v.  Kinnettey 
6  Missouri  K,  53;  Weatkerford  y.  Wilson,  2  Scam.,  253; 
McKee  v.  Ingalls,  4  Scam. ,  30. 

The  rulings  of  the  district  court  are  reversed,  and  a  new 
trial  is  awarded. 

Judgment  reversed. 

/.  M.  Preston,  for  appellant. 

Isaac  Cook^  for  appellees. 
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Where  a  cause  of  action  on  a  written  instrament  had  accrued,  but  was  not 
barred  at  the  time  the  Code  took  effect,  the  time  allowed  for  the  com- 
mencement of  the  action  would  be  five  years  from  July  1,  1851. 

The  non-joinder  of  one  of  two  joint  payors  of  a  promissory  note  cannot  be 
set  up  as  a  bar  to  the  action  in  the  answer,  but  would  be  good  cause  for 
demurrer. 

A  petition  seeking  to  recover  asainst  one  as  on  a  several  promise,  cannot  be 
upported  by  a  joint  note  against  two  which  contains  no  several  promise. 

Appeal  from  Mahaska  District  Court. 

Opinion  by  Greene,  J.  This  action  was  commenced  oy 
William  Seaton,  against  B.  Roop,  on  two  promissory  notes, 
one  of  which  became  due  August  3,  1845,  and  the  other 
August  3,  1846.  The  notes  were  joint,  and  signed  B.  & 
W.  C.  Roop.  The  petition  was  filed  September  3,  1852. 
The  defendant's  answer  set  up :  1 .  The  statute  of  limita- 
tions ;  2.  That  the  defendant  could  not  be  sued  alone  on 
the  joint  notes  described  in  the  petition.  This  demurrer 
was  overruled,  and  judgment  rendered  against  Roop  for 
the  amount  of  the  two  notes. 

1.  Were  the  notes  barred  by  the  statute  of  limitation? 
At  the  time  the  Code  took  effect,  the  right  of  action  was 
not  barred  against  either  of  the  notes  under  the  Rev.  Stat. 
The  Code  declares  in  reference  to  the  limitations  of  actions, 
that  when  causes  of  action  have  already  occurred,  and  are 
not  yet  barred,  the  time  allowed  for  the  commencement  of 
such  actions  shall  not  be  less  than  one  half  of  the  period 
prescribed  in  the  Code,  §§  1671,  1672.  The  time  pre- 
ficribed  on  written  contracts  is  ten  years.  It  follows  that 
the  right  of  action  on  their  notes  would  not  be  barred  till 
five  years  elapsed  from  the  time  the  Code  became  opera- 
tive, and  therefore  not  till  July  1, 1856.  Upon  this  point, 
{^ipTi,  the  answer  was  demurrable. 
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2.  The  petition  is  against  B.  Roop  alone,  but  seeks  to 
recover  upon  a  joint  note  made  by  B.  &  W.  C.  Roop.  The 
Code  provides  that  persons  severally  liable,  or  jointly  and 
severally  liable  on  the  same  instrument,  may  all  or  any 
part  of  them  be  joined  in  the  same  action,  §§  1681,  1682. 
But  not  so  with  persons  jointly  liable  only  on  the  same 
instrument.  As  the  notes  were  joint  only,  the  action  upon 
them  should  have  been  joint.  W.  C.  Roop  should  have 
been  joined.  But  can  this  non-joinder  be  set  up  in  the 
answer  as  a  bar  or  defense  to  the  action  ?  We  think  not. 
This  objection  should  have  been  raised  by  demurrer  to  the 
petition.  Upon  both  points,  then,  the  demurrer  to  the 
answer  was  properly  sustained. 

3.  On  the  trial,  defendant  objected  to  the  introduction  of 
the  joint  notes  as  evidence  in  an  action  against  him  alone. 
But  the  court  overruled  the  objection  and  admitted  the 
notes  in  evidence.  In  this  we  think  the  court  erred. 
Where  the  petition  seeks  to  recover  against  a  single  in- 
dividual upon  a  several  promise,  as  upon  a  joint  and 
several  promise,  a  note  containing  a  joint  promise  only^ 
shows  too  wide  a  variance  to  be  admissible  in  evidence. 

Judgment  reversed. 

Charles  NegiLS,  for  appellant. 
G.  G.  Wright^  for  appellee. 
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Where  a  demurrer  to  a  petition  is  as  sustained,  and  an  amended  and  correct 
petition  thereupon  filed,  this  court  will  not  review  the  ruling  below  in 
reference  to  th«  original  petition. 

Appeal  from  Lee  District  Court. 

Opinion  by  Hall,  J.  Joel  Matthews  filed  his  petition 
in  chancery  against  William  Gillis,  claiming  a  specific 
performance  of  a  contract  for  the  conveyance  of  a  tract  of 
land.  The  contract  was  executed  by  L.  E.  Johnson,  as 
agent  for  Gillis.  Gillis  demurred  to  the  petition,  prin- 
cipally on  the  ground  that  the  petition  did  not  show 
authority  in  Johnson  to  execute  the  contract  set  forth  in 
the  petition,  and  upon  which  the  performance  was  claimed. 
The  court  below  overruled  the  demurrer,  and  Matthews 
obtained  leave  to  amend  his  bill,  and  dm-ing  the  term  filed 
an  amended  bill.  The  defendant  Gillis  took  exception 
to  the  decision  of  the  court  overruling  the  demurrer,  and 
appealed  from  the  decision  of  the  court. 

We  have  not  examined  the  question  as  to  the  correctness 
of  the  com't  in  overruling  the  demurrer.  The  amended  peti- 
tion supersedes  the  original  petition,  and  the  cause  of  com- 
plaint is  now  fully  presented  in  the  petition  as  amended. 
The  complainant  in  effect  abandoned  the  original  petition, 
and  left  nothing  pending  on  that  petition  by  which  the 
rights  of  the  defendant  can  be  prejudiced.  We  can  see  no 
reason  for  interposing  to  reverse  or  affirm  a  decision  of  the 
court  below,  the  effect  of  which  has  been  wholly  obviated 
and  released  by  the  acts  of  the  party  in  whose  favor  it  was 
made.  We  cannot  see  that  either  party  have  any  interest 
in  the  question,  unless  it  is  a  curiosity  to  know  what  this 
•court  would  decide  ;  a  curiosity  that  we  shall  not  gratify. 
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The  appeal  is  dismissed,  and  the  cause  remanded  to  the 
district  court  with  direction  to  proceed  upon  the  petition 
as  amended. 

Appeal  dismissed. 

Claggett  and  Dixon^  for  appellant. 

Reeves  and  Weller,  for  appellee. 


PITKINS  et  al.  v.  BOYD- 

Where  the  petition  commenein"  the  action  was  filed,  and  a  writ  of  attach* 
ment  issued  on  the  same  day,  it  will  not  be  presumed  that  the  attachment 
was  issued  before  the  action  was  commenced. 

Under  the  Code,  the  petition  need  not  claim  or  assume  any  particular  form 
of  action. 

If  the  averments  indicate  a  substantial  ground  of  action,  it  is  sufficient. 

An  attachment  bond  may  be  good,  although  not  executed  by  the  plaintifi*  in 
the  action. 

The  petition  for  an  attachment  may  be  sworn  to  by  any  person  qualified  to 
be  put  under  oath. 

Where  the  averments  in  a  petition  are  positive,  and  do  not  claim  to  be  the 
result  of  informatioi*;  and  where  the  affiant  swears  "that  the  matters 
and  things  set  forth  in  the  foregoing  petition  are  true,  so  far  as  the  same 
are  matters  of  personal  knowledge  ;  and  so  far  as  the  same  are  matters  of 
information,  he  verily  believes  them  to  be  true :  "  held,  that  the  latter 
clause  is  surplusage  and  cannot  invalidate  the  affidavit. 

The  provision  of  the  Code  authorizing  an  attachment  on  a  debt  before  due, 
does  not  apply  to  a  non-resident. 

Appeal  from  Jackson  District  Court. 

Opinion  hy  Williams,  C.  J.  This  cause,  together  with 
four  others,  viz. :  M.  D.  Gillman,  C.  0.  Thompson  &  Co., 
Swope  &  Hubble  and  Jewett,  Gates  &  Johnson,  each  as 
plaintiff  against  Thomas  A.  B.  Boyd,  defendant,  were  tried 
at  the  April  term  of  the  district  court  of  Jackson  county. 

The  proceedings  are  the  same  in  all  the  cases,  and  by 
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agreement  of  counsel,  the  judgment  of  one  is  to  be  decisive 
of  each  and  all  of  them,  in  this  court — the  questions  of  law 
in  all  being  identical. 

Pitkins  and  Pitkins  &  Co.  commenced  their  action,  by 
petition,  in  assumpsit,  against  Boyd,  for  merchandize  sold 
and  delivered  to  him,  on  an  account  stated,  alleging  an 
indebtedness  of  $87  83,  unpaid.  Process  of  notice  in  due 
form  was  issued  and  served  on  the  defendant,  and  at  the 
same  time  an  attachment  process,  under  the  Code,  was 
also  issued,  and  property  attached.  The  parties  appeared 
for  trial  in  the  district  court.  The  defendant's  counsel 
moved  the  court  to  quash  the  writ  of  attachment  for  the 
following  reasons  : 

"  Because  no  action  had  been  commenced,  or  was  pend- 
ing at  the  time  of  suing  out  the  writ  of  attachment  in 
said  case. 

"  Because  the  writ  of  attachment  does  not  show  whether 
it  was  issued  in  an  action  founded  on  a  note  or  contract ; 
and  for  that  reason  furnishes  no  guide  to  the  sheriff  as  to 
the  amount  of  property  to  be  attached  on  said  writ. 

"  Because  no  bond  has  been  filed  in  said  cause,  as 
required  by  §  1853  of  the  Code  of  Iowa;  the  plaintiffs' 
attorney  having  no  authority  to  sign  his  name  to  the 
bond,  no  action  having  been  commenced  at  the  time  of 
the  signing  of  the  bond,  as  aforesaid. 

"  Because  no  inventory  of  the  property  attached  by  the 
sheriff,  on  said  writ,  has  been  taken  and  returned  by  the 
sheriff. 

"  Because  the  petition  for  the  attachment  is  not  sworn 
to  by  the  plaintiffs,  but  by  one  C.  0.  Thompson,  who  does 
not  state  that  he  had  any  knowledge  of  the  matters 
alleged  in  the  petition,  nor  what  means  of  knowledge  he 
had  of  the  same." 

The  motion  was  sustained  by  the  court,  and  the  writ 
accordingly  quashed,  and  a  bill  of  exceptions  taken. 

An  appeal  to  this  court  is  taken,  and,  on  argument,, 
submitted  to  us  for  adjudication  on  errors  assigned. 
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The  error  assigned  here  is  as  to  the  ruling  and  judg- 
ment of  the  district  court,  on  the  motion  to  quash  the 
writ  of  attachment.  The  same  reasons  which  were  urged 
in  support  of  the  motion  to  quash  in  that  court,  are  now 
presented  here  for  adjudication,  excepting  the  fourtn, 
which  has  been  abandoned  by  defendant's  counsel. 

The  Code,  §  1846,  we  think,  is  decisive  of  the  first  point 
raised  and  here  urged  to  sustain  the  ruling  of  the  court 
below.     It  is  as  follows : 

"  In  an  action  for  the  recovery  of  money,  the  plaintiff 
may  cause  any  property  of  the  defendant,  which  is  not 
exempt  from  execution,  to  be  attached  at  the  commence- 
ment, or  during  the  progress  of  the  proceedings,  by  pur- 
suing the  course  hereinafter  prescribed." 

Section  1847  provides,  that  if  the  writ  of  attachment  be 
issued  after  the  commencement  of  the  action,  a  separate 
petition  must  be  filed ;  and  that  the  proceedings  by  attach- 
ment shall  be  only  auxiliary  to  those  of  the  action. 

In  this  case  the  writ  of  attachment  was  issued  on  the 
16th  day  of  January,  1854,  upon  affidavit  made  and  bond 
filed  the  same  day.  The  petition  commencing  the  action 
was  also  filed  at  the  same  time.  They  appear,  by  the 
record,  to  be  simultaneous  acts.  Such  being  the  state  of 
the  case,  we  are  of  the  opinion  that  a  proper  construction 
of  the  Code,  as  above  cited,  authorizes  this  proceeding  by 
attachment,  as  had  "  at  the  commencement  of  the  action." 
The  objection,  that  the  writ  was  issued  before  the  com- 
mencement of  the  action,  is  not  supported  by  the  record. 
The  Code  clearly  contemplates  the  issuance  of  the  at- 
tachment writ  at  the  commencement  of  the  action  or 
afterwards ;  and,  if  the  latter,  requires  that  it  be  done 
upon  petition  to  the  court.  The  commencement  of  the 
suit,  and  the  proceeding  by  attachment,  bearing  date  the 
same  day,  it  would  be  going  farther  than  a  fair  construc- 
tion of  the  provisions  of  the  statute  would  warrant,  to 
presume  that  the  attachment  issued  before  the  proper 
process  of  the  main  action,  to  which  it  is  auxiliary,  was 
Vol.  IY.  18 


258  SUPREME  COURT  CASES, 

Pitkins  V.  Boyd. 

issued.  On  this  point,  we  think  the  objection  to  the  writ 
is  without  cause. 

The  second  ground  of  objection  to  the  legality  of  the 
attachment  proceeding  is,  that  it  does  not  appear  from  the 
writ  whether  the  action,  to  which  it  is  sought  to  be  made 
auxiliary,  is  of  forty  or  ex  contractu. 

The  Code  has  dispensed  with  the  common  law  form  in 
commencing  an  action  in  the  district  court.  Section  1733 
provides,  that  "  all  technical  forms  of  actions  and  of 
pleadings  are  hereby  abolished;"  and  §  1734,  that  ^'any 
pleading  which  possesses  the  following  requisites  shall  be 
deemed  sufficient : 

1.  "  When,  to  the  common  understanding,  it  conveys  a 
reasonable  certainty  of  meaning. 

2.  "  When,  by  a  fair  and  natural  construction,  it  shows 
a  substantial  cause  of  action  or  defense." 

Section  1735  is  as  follows :  "  Tlie  first  pleading  on  the 
part  of  the  plaintiff  is  the  petition,  which  must  contain  a 
statement  of  the  facts  constituting  the  cause  of  action,  as 
well  as  a  claim  of  the  remedy  sought.  K  money  be  the 
object  of  the  action,  the  amount  demanded  must  be 
stated." 

In  this  case  the  plaintiff  has  commenced  his  action  by 
petition,  in  compliance  with  the  provisions  of  the  above 
sections  of  the  Code,  for "  the  recovery  of  a  specific  sum  of 
money,  being  the  price  of  goods,  wares  and  merchandize 
sold  and  delivered  to  the  defendant,  which  remained  due 
and  unpaid.  In  the  concluding  part  of  the  petition,  he 
states  that  the  defendant  is  a  non-resident  of  the  state  of 
Iowa,  in  accordance  with  the  Code,  §  1848,  and  prays  for 
the  issuance  of  a  writ  of  attachment  in  the  case.  The  facts 
stated  in  the  petition  are  sworn  to  by  one  C.  0.  Thompson. 

In  the  body  of  the  writ  of  attachment,  which  bears  date 
on  the  same  day  with  the  filing  of  the  petition,  the  amount 
of  indebtedness  and  the  non-residence  of  the  defendant,  &c., 
as  stated  in  the  petition,  are  set  forth,  so  as  directly  to  refer 
and  relate  to  the  petition.     As  the  Code,  in  providing  for 
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the  writ  of  attacliment,  does  not  require  that  the  nature  of 
the  action  to  be  set  forth  in  the  writ,  but  simply  authorizes 
that  proceeding  in  actions  of  contract  or  tort ;  and,  as  the 
relation  of  the  writ,  in  this  case,  to  the  petition  is  manifest,  ■ 
we  think  it  would  be  ultra-technical  to  quash  the  proceed- 
ing on  this  ground.  The  petition,  as  required  by  the  Code, 
contains  a  substantial  ground  of  action,  ^x  contractu;  and 
the  auxiliary  relation  of  the  writ  of  attachment  to  the  main 
action  is,  in  the  spirit  of  the  law,  sufficiently  apparent. 

The  third  ground  of  objection  to  the  attachment  proceed- 
ing relates  to  the  signing  of  the  bond.  It  is  urged  that 
Spurr  and  Kelso,  the  attorneys  of  Pitkins  and  Pitkins  & 
Co.,  the  plaintiffs,  who  executed  that  instrument  in  their 
name,  had  no  authority  to  do  so.  We  do  not  deem  it 
necessary  to  discuss  and  decide  this  question  specially 
here,  as  it  must  be  disposed  of  in  deciding  the  next  ques- 
tion, and  thereby  become  immaterial. 

The  next  point  made  in  objection  to  the  legality  of  the 
attachment  proceeding  involves  that  immediately  preced- 
ing. It  is,  that  the  attachment  bond  is  not  good  and  suffi- 
cient in  law,  because  it  is  not  signed  by  the  plaintiffs,  as 
principals,  but  by  their  attorneys,  for  them.  Whether  the 
plaintiff  signed  it  at  all,  is  immaterial,  under  the  provisions 
of  our  statute.  The  bond  is  signed  and  executed  in  due 
form,  by  two  persons  of  whose  capacity  and  responsibility 
there  has  been  no  doubt  raised.  On  this  point,  the  enact- 
ment of  the  Code  is  as  follows,  §  1853:  "Before  any 
property  can  be  attached  as  aforesaid,  the  plaintiff  must 
file  with  the  clerk  a  bond  for  the  use  of  defendant,  with 
sureties,  to  be  approved  by  the  clerk,"  &c. 

The  word  "  surety''''  is  defined  by  Webster,  in  his  dic- 
tionary, to  mean  "  certainty — indubitableness — security — 
safety."  "  Security  against  loss  or  damage — security  for 
payment ;  and  in  law,  one  who  enters  into  a  bond,  or  recog- 
nizance, to  answer  another's  appearance  in  court ;  or  for  his 
payment  of  a  debt ;  or  for  the  performance  of  some  act, 
and  who,  in  case  of  the  principal  debtor's  failure,  is  com- 
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pellable  to  pay  the  debt  or  damage,  as  a  bondsman ;  a  bail.'* 
Tliere  is  nothing  in  the  statute  requiring  the  party  plaintift' 
to  sign  the  bond.  He  is  merely  required  to  "  file  with  the 
clerk  a  bond  for  the  use  of  the  defendant,  with  sureties." 
The  record  shows  that  he  did  file  it,  with  two  responsible 
men  as  sureties,  with  the  proper  conditions,  &c.  The  lan- 
guage used  by  the  Code  does  not  necessarily  require  the 
bond  to  be  executed  by  the  plaintiff,  signed  either  by  him- 
self, or  agent,  or  attorney,  with  sureties.  He  was  only 
required  to  "  file  a  bond  for  the  use,  &c.,  with  sureties." 
This  view  consists  with  sound  reason.  All  that  need  be 
done,  in  a  case  of  this  kind,  is  "  to  secure  the  defendant 
from  loss  or  damage,"  in  consequence  of  the  proceeding. 
This  certainly  may  be  done  as  well  without  the  signing  of 
the  bond  by  the  plaintiff,  as  with  it.  Besides,  cases  often 
occur  of  an  absent  plaintiff,  and  otherwise.  It  would 
sometimes  be  inconvenient,  and,  perhaps,  impossible  to 
procure  the  timely  execution  of  a  bond,  if  his  signature 
were  requisite  to  its  validity.  The  bond,  in  this  case^ 
meets  the  demands  of  the  Code ;  and,  so  far  as  the  manner 
of  its  signing,  and  the  parties,  obligors  therein,  are  con- 
cerned, it  is  binding  on  them,  and  is  valid.  They  are  as 
much  "  sureties  "  in  the  true  meaning  of  the  statute,  with- 
out the  name  of  the  plaintiff  there,  as  with  it.  This  being 
the  opinion  of  the  court  on  this  point,  the  last  one  alluded 
to  above  is  of  course  immaterial. 

The  next  and  last  reason  urged  for  quashing  the  writ, 
relates  to  the  affidavit  accompanying  the  petition.  The 
objection  is  raised  that  "  the  petition  is  sworn  to,  not  by 
the  plaintiff,  but  by  one  C.  0.  Thompson,  who  does  not 
state  that  he  had  any  knowledge  of  the  matter  of  the  peti- 
tion, or  his  means  of  knowledge." 

It  is  only  necessary  to  cite  the  provision  of  the  Code  on 
this  subject,  which  is  as  follows,  §  1448  :  "  The  petition 
which  asks  an  attachment  must,  in  all  cases,  be  sworn  to," 
&c.  In  it  there  is  nothing  designative  of  the  particular 
person  who  must  make  the  affidavit.     Any  person,  of  legal 
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capacity  to  be  a  witness,  and  who  knows  the  facts  neces- 
sary to  the  procurement  of  the  writ,  can  make  it.  But  it 
is  urged,  that  being  a  stranger  to  the  proceeding,  and  not 
the  party  plaintiff,  he  had  no  means  of  knowing  the  facts 
of  the  petition.  This  objection  cannot  hold.  It  does  not 
follow  that,  because  a  man  is  not  a  party  to  the  proceeding, 
he  may  not  know  the  facts  necessary  to  its  validity ;  the 
facts  of  indebtedness,  the  amount  due,  the  non-residence 
and  intent  to  defraud,  may  all  be  known  by  the  agent  or 
clerk  of  a  plaintiff,  when  the  party  might  not  know  any  of 
these  things.  Therefore  the  statute  merely  requires  the 
facts  to  "be  sworn  to." 

It  is  also  urged  that  the  affidavit  is  defective  in  this : 
*'  The  affiant  swears  that  the  matters  and  things  set  forth 
in  the  foregoing  petition  are  true,  so  far  as  the  same  are 
matters  of  personal  knowledge  ;  and  so  far  as  the  same  are 
matters  of  information,  he  verily  believes  them  to  be  true." 
The  objection  is,  that  the  affiant  does  not  set  forth  the  means 
and  facts  of  information.  We  have  only  to  say  here,  that 
the  affidavit  refers  to  the  facts  stated  in  the  petition,  in 
verification  of  them ;  and  that  these  facts  are  all  affirmed, 
positively,  as  of  the  knowledge  of  the  affiant  himself,  and 
not  as  derived  by  information  otherwise.  The  latter  clause 
of  the  affidavit,  having  nothing  to  apply  to  in  the  petition, 
is  to  be  taken  as  surplusage  of  form,  merely,  and  treated 
as  if  not  there.     It  cannot  invalidate  the  affidavit. 

It  is  also  contended  that  in  the  case  of  C.  0.  Thompson 
against  this  defendant, — being  one  of  those  here  adjudi- 
cated, in  which  it  is  stated  that  a  part  of  the  indebtedness 
was  not  due  at  the  time  of  commencing  the  action  and  suing 
out  the  writ — the  petition  does  not  state,  as  sworn  to,  "  that 
defendant  refused  to  make  any  arrangement  to  secure  the 
debt  when  it  would  fall  due."  To  sustain  this  proposition, 
the  Code,  §  1852,  is  cited.  That  section  provides,  "  that 
the  property  of  a  debtor  may  be  attached  previous  to  the 
time  when  the  debt  becomes  due,  when  nothing  but  time 
is  wantino^  to  fix  an  absolute  indebtedness  :  and  when  the 
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petition,  in  addition  to  that  fact,  states  that  the  defendant 
is  about  to  dispose  of  his  property  with  intent  to  defraud 
his  creditors  ;  or  that  he  is  about  to  move  from  the  state, 
and  refuses  to  make  any  arrangement  for  securing  the 
payment  of  the  debt  when  it  falls  due  ;  and  which  contem- 
plated removal  was  not  known  to  the  plaintiff  at  the  time 
the  debt  was  contracted. 

The  facts  presented  by  the  petition  and  affidavit,  in 
this  and  the  other  cases  at  bar  here,  are  the  "  non-resi- 
dence of  the  defendant  Boyd,  and  his  intent  to  defraud 
his  creditors,"  not  that  he  is  about  to  remove  from 
the  state,  &c.  We  are  of  the  opinion  that  this  provi- 
sion of  the  Code  does  not  apply  to  this  case ;  but  only 
to  that  of  a  contemplated  removal  from  the  state.  This 
section  is  intended  to  afford  a  remedy  to  a  creditor  when 
a  debt  is  not  due,  and  the  debtor  is  about  to  remove 
from  the  state,  without  making  any  arrangement  to 
secure  it  when  due. 

There  are  two  classes  of  cases  specially  provided  for  in 
this  section  of  the  Code.  For  the  security  and  recovery  of 
debts  contracted,  but  not  due  and  payable,  at  common  law, 
where  time  only  is  wanting  to  fix  the  indebtedness  abso- 
lutely, in  order  to  proceed  against  the  debtor,  on  the  ground 
of  fraudulent  design  to  avoid  the  effects  of  his  contract. 
These  cases  belong  to  neither  of  them. 

There  are  other  matters  which  appear  to  have  been 
raised  and  presented,  in  the  court  below,  as  part  of  the 
proceedings,  but  which  were  left  without  final  action  there. 
These  we  have  not  considered  ;  indeed,  they  have  not  been 
urged  here.  Having  carefully  examined  and  considered 
these  cases,  with  an  eye  to  the  importance  which  attaches 
to  all  summary  procedures  of  this  kind,  and  with  a  sense 
of  our  duty,  as  expounders  of  statutory  law,  to  so  construe 
it  as  to  give  it  proper  efiect,  we  are  of  the  opinion  that 
the  judgment  of  the  district  court,  quashing  the  attach- 
ment proceeding,  is  erroneous. 

The  judgment  of  the  district  court  is  therefore  reversed, 
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and  tliis,  and  the  cases  submitted  with  it,  remanded  for 
further  proceeding  in  the  district  court. 

Judgment  reversed. 

Clark  and  Bissell^  for  appellants. 

Smith,  McKinlay  and  PooTy  for  appeUee. 


BREWINGTON  v.  ENDERSBY. 

Reading  the  notice  to  the  adverse  party,  of  the  time  and  place  of  taking 
depositions,  is  sufficient  service,  where  no  copy  is  demanded. 

Appeal  from  Van  Buren  District  Coubt. 

Opinion  by  Greene,  J.  This  was  an  action  of  replevin 
by  Charles  Brewington  against  Frederick  Endersby.  Ver- 
dict and  judgment  for  the  defendant.  On  the  trial  below, 
several  exceptions  were  taken,  and  one  of  these  is  now 
urged  as  error. 

The  plaintiff  moved  to  exclude  the  depositions  in  the 
case,  because  the  notice  to  take  them  was  only  read  to 
him  without  leaving  a  copy. 

The  Code  requires  reasonable  notice  of  the  time  and 
place  selected  for  taking  depositions,  but  gives  no  other 
direction  in  relation  to  the  notice,  §  2446.  When  not 
otherwise  provided,  notice  required  by  law  must  be  in 
writing,  §  2493.  The  service  may  be  personal,  or  left  at 
the  usual  place  of  residence,  as  provided  for  the  service  of 
the  original  notice  in  civil  action,  §  2496.  Such  "  ser- 
vice is  to  be  made  by  reading  the  notice  to  the  defendant, 
and  giving  him  a  copy  if  demanded,"  §  1721. 

In  this  case  the  notice  of  the  time  and  place  of  taking 
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the  depositions  was  served  by  reading  the  notice,  and  as 
it  does  not  appear  that  a  copy  was  demanded,  the  notice 
must  be  considered  as  sufficient. 

Judgment  affirmed. 

6r.  G,  Wright^  for  appellant. 

A,  Hallf  for  appellee. 


SHUCK  et  al.  ».  VANDERVENTER 

In  an  action  on  an  attachment  bond,  the  remarks  of  the  defendant  at  tho 
time  he  procured  the  writ,  not  admissible  to  show  bis  motives. 

Appeal  from  Davis  District  Court. 

Opinion  by  Hall,  J.  Vanderventer  brought  suit 
against  Shuck  and  Jones,  before  a  justice  of  the  peace,  on 
an  attachment  bond,  upon  which  there  was  a  trial,  and 
judgment  for  plaintiff.  The  defendants  appealed  to  the 
district  court.  On  the  trial  in  the  district  court,  the 
plaintiff  gave  in  evidence  declarations  of  the  defendant 
Shuck,  made  some  time  before  the  levy  of  the  attachment, 
tending  to  show  that  the  suing  out  of  the  attachment  was 
wilful  and  wrong.  To  rebut  which  the  defendants  offered 
to  prove  by  the  magistrate  what  Shuck  said  at  the  time 
he  applied  for  the  attachment.  The  plaintiff  objected  to 
this  evidence.  The  court  below  decided  that  it  was  not 
admissible,  and  the  defendants  excepted.  This  ruling  of 
the  court  is  affirmed  for  error. 

On  the  part  of  the  appellants,  it  is  insisted  that  what 
Shuck  said  when  he  sued  out  the  attachment  was  a  part 
of  the  res  gesta^  and  as  such  admissible  to  prove  his 
motive,  and  rebut  the  charge  that  the  suing  out  of  the 
attachment  was  wilful. 
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To  make  the  attaching  creditor  liable  upon  the  bond,  it 
is  necessary  for  the  obligee  to  prove  that  the  attachment 
was  sued  out  without  cause,  and  was  therefore  wrongful 
If  he  proves  that  the  defendant  knew  that  there  was  no 
cause,  then  it  was  wilful,  and  entitles  the  obligee  to 
exemplary  damages.  The  only  questions  are,  Was  there 
cause  ?  if  not.  Did  the  obligors  know  that  there  was  not 
cause  ?  How  then  can  the  declarations  of  the  obligors,  at 
the  very  moment  he  is  doing  the  act,  be  called  a  part  of 
the  res  gesta  ?  How  can  he  by  his  words  give  character  to 
his  acts,  the  propriety  or  impropriety  of  which  depends 
upon  facts  that  have  transpired,  and  exist  independent  of 
anything  that  he  can  say  or  do.  A  man  who  is  about  to 
commit  a  wrong  cannot,  by  words  spoken  when  he  is  about 
to  do  the  act,  qualify  or  avoid  the  consequence. 

The  res  gesta  of  this  case  was  the  absence  of  cause  for 
suing  out  the  attachment  and  the  knowledge  of  the 
defendant,  substantially  a  negative  proposition.  The 
defendant  could  say  nothing  that  could  give  it  character 
or  qualify  in  his  favor  the  true  force  of  facts,  and  make 
evidence  in  his  favor. 

If  this  was  permitted,  a  man  about  to  sue  out  an 
attachment  could  avoid  liability  by  fixing  his  defense  at 
the  time  he  procured  the  attachment. 

The  Code,  §  2399,  lays  down  the  rule,  "  that  when  a 
part  of  an  act,  declaration,  conversation  or  writing  is 
given  in  evidence  by  one  party,  the  whole  or  the  same 
subject  may  be  inquired  into  by  the  other."  This  rule  is 
as  liberal  as  the  rules  of  evidence  have  ever  given. 

We  are  of  the  opinion  that  there  was  no  error  in  the 
ruling  of  the  court  below.  The  judgment  will  therefore 
be  affirmed. 

Judgment  a£^med. 

2>.  P.  Palmer y  for  appellants. 

J,  C,  Knapp,  for  appellee. 
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SMITH  V.  SMITH. 

The  district  court  has  jurisdiction  in  all  cases  of  divorce  and  alimony,  in  the 
county  wherein  the  plaintiff  resides,  even  in  cases  where  it  appears  that 
the  cause  of  action  arose  outside  of  the  county  or  state. 

Section  2497  of  the  Code,  authorizing  the  service  of  notice  through  the  post- 
office,  when  the  parties  resiiie  at  different  places,  between  which  there  ia 
regular  communication  by  mail,  should  be  strictly  observed,  and  courts 
should  carefully  guard  against  any  abuse  of  its  provisions. 

A  notice  addressed  to  Mrs  R.  L.  Smith,  to  a  post-office  in  a  city  where  she 
had  been  always  known  and  addressed  as  Mrs  Asahel  L.  Smith,  is  not 
sufficient,  when  it  was  known  by  the  party  sending  the  notice  that  she 
was  absent  from  said  city. 

In  order  to  give  the  court  jurisdiction  in  a  case  of  divorce,  the  plaintiff's 
residence  in  the  county  must  be  bona  fide,  and  not  merely  for  the  purpose 
of  obtaining  a  divorce  under  the  laws  of  Iowa. 

The  Code,  in  reference  to  divorce,  should  be  strictly  enforced,  and  the 
requirements  fully  observed. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Williams,  C.  J.  On  the  10th  day  of 
August,  1853,  Asahel  L.  Smith  filed  his  petition  for  a 
divorce,  in  the  district  court  of  Dubuque  county,  praying 
that  the  bonds  of  matrimony  as  contracted  by  him,  with 
his  wife  Rosetta  L.  Smith,  might  be  dissolved.  The 
petition  is  in  the  usual  form,  and  sets  forth  that  the  par- 
ties were  married  on  or  about  the  14th  day  of  January, 
1836,  at  Watertown,  Jefferson  county,  in  the  state  of 
New  York.  That  they  had  continued  to  live  together  as- 
husband  and  wife,  until  the  month  of  January,  1853. 
The  causes  of  complaint,  upon  which  the  application  is 
founded,  are  inhuman  treatment,  such  as  to  endanger  his 
life,  and  refusal  and  failure  on  part  of  the  said  Rosetta 
to  perform  the  duties  of  the  marital  relation ;  extrava- 
gant and  wanton  expenditure  of  his  means,  so  as  to 
encumber  him  with  debts ;  and  a  series  of  facts  exhibit- 
ing a  violent  and  ungovernable  temper,  without  cause,  so- 
that  he  could  not  live  in  peace  and  happiness  with  her ;. 
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and  that  their  mutual  welfare  required  their  separation. 
The  petition  proceeds,  at  great  length,  with  a  statement  of 
facts  and  instances  of  misconduct  and  abuse  on  her  part, 
without  provocation,  and  an  averment  of  performance  by 
him  of  all  the  duties  of  a  good  and  kind  husband.  It  alsa 
sets  forth,  that  they  have  living  three  children,  one  fifteen 
years,  one  seven  years  and  one  two  years  old.  That  he 
has  provided  for  their  comfort  and  support,  and  wishes  to 
educate  and  bring  them  up  in  life,  so  as  to  be  from  and 
without  the  influence  of  their  mother.  He  also  avers,  that 
he  has  been  for  six  months  preceding  the  time  of  filing 
of  his  complaint  a  resident  of  the  state  of  Iowa.  He 
concludes  with  a  prayer  for  a  divorce  from  the  bonds  of 
matrimony  and  relief  according  to  the  nature  of  the  case. 

It  appears  of  record,  that  a  notice  in  due  form  of  the 
filing  of  the  petition  citing  the  respondent,  Rosetta  L. 
Smith,  to  appear  and  answer  to  the  complaint,  was  issued^ 
and  put  into  the  sheriff's  hands  on  the  10th  day  of  August, 
1853,  and  on  the  same  day  returned  by  him  "  not  found." 

A  like  notice  was  also  published  in  the  Miner's  Express, 
a  newspaper  published  in  the  city  of  Dubuque,  for  four 
weeks  consecutively  from  the  31st  day  of  August,  1853, 
as  appears  by  the  affidavit  of  the  editor  and  publisher  of 
that  paper. 

The  notices  required  the  defendant  "  to  appear  and 
answer  on  or  before  the  4th  day  of  October,  1853,  or  other- 
wise judgment  would  be  entered  against  her." 

It  also  appears  of  record,  that  the  petitioner  Asahel  L. 
Smith,  to  show  service,  made  affidavit  as  follows :  "  That 
R.  L.  Smith,  the  above  named  defendant,  is  residing  in 
SjTacuse,  in  the  state  of  New  York,  as  he  is  informed 
and  believes.  He  further  states,  that  on  the  1st  day  of 
September,  1853,  he  mailed  to  the  said  R.  L.  Smith  a 
copy  of  the  petition  and  also  a  copy  of  the  notice  in  said 
case.  That  said  letters  were  directed  to  the  said  R.  L. 
Smith,  at  Syracuse,  her  place  of  residence;  and  that  he 
deposited  the  letters  containing  said  copies  in  the  post- 
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office  at  Dubuque,  on  the  date  aforesaid."  This  affidavit 
bears  date  October  4,  1853. 

On  tbe  4th  day  of  October,  1853,  the  cause  was  called 
for  hearing.  The  petitioner  appeared  by  his  counsel.  The 
respondent  not  appearing,  a  default  was  entered,  and  the 
divorce  as  prayed  for  decreed. 

On  the  19th  of  January,  1854,  a  writ  of  error,  coram 
nobis,  was  issued  on  the  application  of  Rosetta  L.  Smith, 
returnable  to  the  March  term  of  district  court  of  Dubuque 
county,  in  the  case.  When  the  parties  appeared  for  hear- 
ing thereon,  with  testimony  to  establish  grounds  of  merit, 
the  respondent,  Rosetta  L.  Smith,  by  her  counsel,  moved 
the  court  to  set  aside  the  decree  of  divorce  granted  at  the 
last  term  of  the  court,  on  the  complaint  of  her  husband, 
Asahel  L.  Smith,  against  her,  for  reasons  in  her  application 
on  file,  and  further  protested  against  the  said  proceeding. 

1.  For  the  want  of  jurisdiction  in  the  court. 

2.  The  want  of  sufficient  notice  that  should  be  legally 
binding  on  her ;  and  she  protested  against  the  proceedings 
generally.  After  argument  had,  the  court  decided  that  it 
did  possess  jurisdiction  of  the  case  ;  but  also  set  aside  the 
decree  of  divorce  entered  at  the  previous  term,  and  allowed 
the  defendant  to  come  in  and  file  her  answer,  and  make 
defense  to  the  petition. 

To  this  ruling  of  the  court,  exception  was  taken  by  the 
counsel  for  both  parties,  whereupon  the  case  is  appealed  for 
adjudication  in  this  court. 

The  following  are  the  assignments  of  error,  filed  by 
defendant's  attorney : 

1.  The  court  erred  in  overruling  the  motion  of  the  de- 
fendant, asking  the  court  to  refuse  jurisdiction  of  the  case, 
when  it  appears  by  the  record  that  the  cause  of  action 
arose  out  of  the  district  where  the  suit  was  commenced. 

2.  The  court  erred  in  deciding  that  the  defendant  could 
be  brought  into  the  courts  of  Iowa,  against  her  consent,  by 
a  service  through  the  mail,  directed  to  her  in  New  York. 

3.  This  court  erred  in  entertaining  jm-isdiction  of  the 
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cause,  without  evidence  that  the  plaintiff  had  a  residence 
in  Iowa,  but  when  the  contrary  expressly  appeared,  that 
he  never  had  a  residence  in  the  state. 

We  will  consider  the  assignments  of  error  in  the  order 
in  which  they  are  presented. 

The  point  made  by  the  first  assignment  of  error  is 
settled  by  the  statute  in  express  terms.  The  residence  of 
the  plaintiff  in  the  county  is  made  the  requisite  in  estab- 
lishing the  jurisdictional  power  of  the  district  court  in 
cases  of  divorce.  Chapter  86,  §  1480,  provides,  that  "  the 
district  court  in  the  county  where  the  plaintiff  resides  has 
Jurisdiction  of  all  cases  of  divorce  and  alimony,  and  of 
guardianship  connected  therewith." 

There  is  nothing  in  the  terms  of  this  section  which  con- 
fines the  power  of  the  court  to  marriages  or  causes  of  com- 
plaint which  may  occur  within  the  county  or  the  state 
where  the  suit  is  commenced,  but  its  provisions  extend  to 
*'  all  cases  of  divorce,"  &c.  The  contract  of  marriage  and 
action  of  divorce,  by  the  provisions  of  our  Code,  are 
considered  as  transitory.  As  such,  the  subject  is  treated 
by  our  courts  in  the  same  manner  that  other  matters  of 
contract  of  that  nature  are.  We  find  no  constitutional 
objection  to  interfere  with  this  position.  Besides,  to 
make  the  action  local,  would  work  manifest  hardship  in 
many  cases.  The  court  being  satisfied  of  the  residence 
of  the  plaintiff,  had  power  to  proceed  to  the  trial  of 
the  case,  upon  the  proof  thereof,  in  compliance  with  the 
statute. 

The  second  assignment  of  error  is  well  taken  in  the  case 
as  presented.  The  Code  provides  as  follows,  on  the  subject 
of  notice  by  mail : 

"  When  the  party  making  service,  and  he  on  whom  it  is 
to  be  made,  reside  in  different  places  between  which  there 
is  a  regular  communication  by  mail,  service  may  be  made 
by  directing  the  paper  properly  through  the  post-office, 
and  paying  the  postage  thereon.  The  paper  shall,  in  that 
case,  be  deemed  served  at  the   time  at  which  the  nexi 
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regular  mail  would  reach  the  place  of  residence  of  the 
party  on  whom  it  is  to  be  served,"  §  2497. 

The  party  who  resorts  to  this  kind  of  notice  must  be 
held  to  a  strict  and  faithful  compliance  with  the  statute, 
and  courts  will  be  careful  to  guard  against  any  abuse  of  its 
provisions  which  might  result  in  unfairness.  Upon  the 
hearing  coram  nobis  in  the  court  below,  to  which  we  find 
no  valid  objection  in  law,  the  defendant  shows  by  proper 
evidence  that  the  plaintiff  knew  that  she  was  for  the  time 
being  sent  by  him  to  Oswego.  That  he  had  left  her,  stating 
that  he  was  going  to  California,  that  their  home  had  been 
broken  up  in  Syracuse,  so  that  it  was,  to  say  the  least  of 
it,  uncertain  whether  the  notice  and  papers  would  reach 
her  as  addressed  to  Syracuse,  New  York.  In  addition, 
however,  to  this,  the  name  by  which,  according  to  his  own 
affidavit  of  service,  he  addressed  them  to  her  is  proven 
to  be  different  from  that  by  which  she  had  been  known, 
and  to  which  she  had  responded,  from  the  time  of  their 
marriage,  which  was  then  about  eighteen  years.  Taking 
the  case  altogether,  this  matter  of  notice  by  the  mail  being 
addressed  to  Mrs  R.  L.  Smith,  when  she  had  been,  since 
her  marriage,  always  known  and  addressed  by  written  com- 
munication as  Mrs  Asahel  L.  Smith,  savours  strongly  of 
design,  by  fraud,  to  thwart  and  defeat  the  intention  of  the 
law.  Although  we  consider  the  evidence  on  this  subject 
sufficiently  establishes  the  fact,  we  are  confirmed  in  this 
conclusion  by  the  extraordinary  conduct  of  the  plaintiff  as 
proven,  throughout  his  procedure  for  the  procurement  of 
the  divorce.  The  affidavit  of  Mrs  Smith  as  to  her  ignor- 
ance of  his  application  and  proceedings  for  the  divorce, 
until  after  it  had  been  decreed,  we  think,  is  fully  sustained 
by  the  evidence  of  other  witnesses,  and  fixes  the  character 
of  the  transaction  too  plainly  to  permit  it  to  receive  legal 
sanction.  To  do  so  would  be  to  give  legal  effect  to  fraud. 
Such  service  did  not  give  the  court  proper  legal  jurisdic- 
tion of  the  person  of  the  defendant. 

The  third  assionnient  ol  error  is  also  well  taken.     Sec- 
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tion  1480  of  the  Code  makes  "  the  residence  of  the 
plaintiff  within  the  county"  an  indispensable  requisite  to 
give  the  district  court  jurisdiction  "  in  all  cases  of  divorce 
and  alimony."  Such  residence  must  be  bona  fide.  A  mere 
temporary  sojourn,  for  a  season,  in  transitu^  without 
intent  of  domiciliation  and  citizenship,  is  not  what  we 
understand  by  the  residence  contemplated  by  the  legisla- 
ture. It  certainly  could  not  have  been  intended  by  the 
legislature,  that  a  malcontent  of  marriage  contract,  wish- 
ing to  be  freed  from  its  sacred  obligations,  should  be  per- 
mitted in  a  clandestine  manner  to  leave  his  family  and 
home  in  another  state,  where  the  law  would  enable  him 
to  adjust  his  rights  and  redress  his  grievances,  if  any 
existed  ;  where  the  parties  to  such  proceeding  both  resided 
and  could  be  fairly  and  fully  heard ;  where  the  acts  of 
complaint,  if  any,  all  transpired,  and  the  testimony  could 
be  most  conveniently  procured,  and  come  to  this  state  for 
the  sole  and  specific  purpose  of  remaining  here  six  months, 
to  set  up  a  residence,  that  he  might  procure  a  divorce,  and 
then  return. 

Such  preliminary  changes  of  venue,  at  the  option  of  a 
party  to  the  marriage  contract,  we  opine,  cannot  be  sus- 
tained by  either  the  letter  or  spirit  of  our  Code.  To  give 
such  effect  to  it,  would  be  judicial  condemnation  of  the 
wisdom  and  morality  of  the  legislature.  The  evidence 
of  the  cfise  establishes  the  fact,  by  the  statement  of  the 
plaintiff,  that  he  had  been  advised  by  an  attorney  that  he 
could  procure  a  divorce  more  easily  in  Iowa  than  in  any 
other  state  ;  and  that  he  had  been  staying  in  Dubuque 
long  enough  for  that  purpose,  and  no  other ;  that  he  was 
on  his  return  to  the  state  of  New  York,  and  would  never 
live  with  his  wife  again. 

In  the  case  of  Hunt  v.  Hunt^  decided  at  this  term,  we 
have  expressed  our  unwillingness  to  add  to  statutory 
facility  that  of  loose  judicial  construction,  to  aid  in  the 
procurement  of  divorces  from  the  marriage  contract. 
Upon  the  most  deliberate  consideration  of  the  subject,  we 
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reiterate  what  we  expressed  in  that  case.  The  family  re- 
lation lies  at  the  foundation  of  society.  Upon  it  rests  the 
well-being  and  hopes  of  the  community.  In  its  rights, 
duties  and  responsibilities  are  involved  the  dearest  and 
highest  interests  of  the  state.  The  law,  by  enactment  and 
due  administration,  should  cherish  and  guard  it  with  sacred 
fidelity.  Otherwise,  instead  of  being  the  legitimate  means 
of  individual  and  general  happiness  and  prosperity,  it  will 
be  perverted,  and  become  the  fruitful  source  of  misery  and 
ruin.  It  is  the  duty  of  our  judicial  tribunals  to  expound 
faithfully  the  enactments  of  the  legislature,  and  give  them 
due  effect  by  legal  execution.  This  we  will  do ;  but  in  the 
absence  of  legislative  provisions  requiring  it  pf  us,  we  are 
not  ambitious  to  establish  for  Iowa,  by  judicial  construc- 
tion, the  humbling  distinction  of  being  "  the  state  in 
which  a  divorce  can  be  most  easily  obtained."  The  effect 
would  be  to  make  our  young  state  the  receptacle  of  those 
who  are  regardless  of  domestic  and  social  virtue,  and  her 
laws  the  instrument  of  wrong,  by  depriving  the  innocent 
and  unsuspecting  of  their  rights. 

We  are  of  the  opinion  that  the  plaintiff  had  not  acquired 
such  a  residence  as  is  required  by  the  Code  ;  that  therefore 
the  district  court  could  not  exercise  jurisdiction  in  the  case, 
and  the  complaint  must  be  dismissed. 

Decree  reversed. 

Smithy  McKinlay  and  Poor^  for  appellant. 

Clark  and  Bissell,  for  appellea 
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FORD  et  at.  v.  JEFFERSON  COUNTY. 

Where  defects  are  corrected  by  an  amended  petition,  the  OTermling  of  tho 
demurrer  in  reference  to  those  defects  is  waived  by  answering  oTer. 

An  amended  answer  supersedes  the  original,  and  waives  all  objection  to  the 
demurrer  affecting  such  original  answer. 

A  county  judge  does  not  possess  the  power  to  settle  with  the  treasorer  and 
collector  for  the  state  revenue  collected  by  him,  nor  to  discharge  him  and 
his  secnrities  from  their  liability  to  the  state  upon  the  bond  required  by 
the  revenue  law  of  18^7. 

The  cancellation  of  a  N>nd  by  an  officer  not  suthorixed  ii  no  evidence  of 
satisfaction. 

Instructions  irrelevant  to  t&e  issne  should  not  be  given. 

Appeal  from  Jefferson  District  Court. 

Opinion  by  Greene,  J.  This  action  was  commenced  by 
the  commissioners  of  Jefierson  county,  for  the  use  of  the 
state  of  Iowa,  against  Anson  Ford  and  his  sureties,  on  his 
bond  as  treasurer  and  collector.  The  original  petition  was 
filed  in  February,  1852,  and  laid  the  damages  at  $2000,  for 
moneys  collected  by  Ford,  in  his  official  capacity,  from 
August  1849  to  August  1851. 

Demurrers  filed  to  the  original  and  first  amended  peti- 
tion were  respectively  overruled,  and  confessed,  and  a 
second  amended  petition  was  filed.  To  this  petition,  de- 
fendants demurred  and  answered.  This  demurrer  was  over- 
ruled, and  thereupon  the  plaintiff  demurred  to  defendants* 
answer,  and  the  demurrer  was  sustained.  An  amended 
answer  was  filed.  To  this  also  the  demurrer  was  sus- 
tained. Thereupon  a  jury  was  empanneled,  and  assessed 
the  damages  at  |930  72.  Motions  for  a  new  trial  and  in 
Vol.  IV  .  19 
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arrest  of  judgment  were  filed  and  overruled.  To  these 
proceedings  several  errors  are  assigned,  which  we  will 
briefly  consider. 

1.  The  first  two  errors  assigned  objected  to  the  decision 
of  the  court  upon  the  demurrers  to  the  original  and 
amended  petitions.  But  as  they  answered  the  second 
amended  j)etition,  and  as  plaintifi"  confessed  and  corrected 
the  deficient  points,  the  defendants  cannot  now  take  advan- 
tage of  that  ruling.  If  the  petitions  were  defective,  those 
defects  were  corrected  by  the  second  amended  petition. 
If  the  court  ruled  erroneously  upon  the  first  two  demur- 
rers, the  error  was  waived  when  defendants  answered 
over.  It  is  conceded  by  all  courts,  that  defects  in  form 
are  cured  by  pleading  over,  and  many  courts  go  so  far  as 
to  hold  that  defects,  both  formal  and  material,  are  thus 
cured.  But  no  court  could  be  so  blinded  as  to  decide 
that  when  substantial  defects  are  corrected  by  an  amended 
petition,  answering  over  would  not  waive  all  objection  to 
the  ruling  upon  the  demurrer  in  reference  to  them. 

2.  It  is  claimed  that  the  court  erred  in  sustaining  the 
demurrer  to  the  answer,  and  also  in  sustaining  the  demurrer 
to  the  amended  answer.  The  appellants  are  estopped  from 
saying  that  the  court  erred  in  sustaining  the  demurrer  to 
the  answer,  when  they  themselves  vii-tually  confessed  that 
the  demurrer  was  well  taken  by  filing  an  amended  answer. 
This  showed  an  aquiescence  in  the  ruling  of  the  court 
against  the  sufficiency  of  the  original  answer.  If  they  had 
confidence  in  its  legal  sufficiency,  why  did  they  not  rest 
upon  it?  Why  supersede  it  by  an  amended  answer? 
Upon  the  same  principle  that  pleading  over,  after  a 
demurrer,  amounts  to  a  waiver  of  all  objection  to  the  over- 
ruling of  the  demurrer,  so  the  filing  of  an  amended  answer 
should  be  regarded  as  a  waiver  of  all  ruling  in  reference 
to  the  original  answer.  It  should  be  considered  as  with- 
drawn. It  is  in  effect  superseded  by  the  amended  answer, 
and  should  not  be  considered  as  in  court.  Consequently 
all  decisions  made  in  reference  to  such  withdrawn  or  dis- 
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carded  pleading  should  be  considered  as  outside  of  the  case, 
and  not  legitimately  before  the  court. 

3.  Did  the  court  err  in  sustaining  the  demurrer  to  the 
amended  answer?  This  question  involves  the  law  and 
merits  of  the  case.  The  defense  set  up  by  this  answer  is, 
that  the  bond  upon  which  suit  was  brought  was  satisfied, 
and  was  cancelled  by  Moses  Black,  as  county  judge  of 
Jefferson  county,  on  the  19th  September,  1851.  The 
demurrer  admits  the  cancellation  as  alleged,  but  denies 
the  authority  of  the  county  judge  to  make  such  settlement 
and  cancellation,  so  far  as  the  rights  of  the  state  are  con- 
cerned, and  claims  that  no  act  of  the  said  judge  could 
impair  the  rights  of  the  state  to  recover. 

The  answer  confesses  the  allegations  of  the  petition,  but 
seeks  to  avoid  them  by  introducing  the  new  matter  of 
settlement  and  cancellation.  The  demurrer  admits  the 
settlement  and  cancellation,  but  denies  their  legal  validity 
and  the  authority  under  which  they  were  made.  This 
brings  the  controversy  down  to  a  naked  proposition  of 
law.  The  power  of  the  county  judge  to  close  a  settlement 
with  the  treasurer  and  collector  for  the  revenue  collected 
by  him  for  the  state.  The  court  below  decided  against 
this  power,  in  sustaining  the  demurrer. 

In  August,  1849,  when  Ford  came  into  office  as  treasurer 
and  collector,  the  revenue  act  of  February  2,  1847,  was  in 
force.  This  act  provides  that,  "  the  county  recorder  of 
each  county  shall  be  ex  officio  the  treasurer  of  the  county, 
and  shall  qualify  as  hereinafter  provided."  The  qualifica- 
tion is  thus  prescribed :  "  That  he  shall  file  with  the  clerk 
of  the  district  court  a  bond  payable  to  the  county  com- 
missioners, &c.,  conditioned  for  a  faithful  discharge  of  his 
duties  according  to  law,  and  for  the  payment  of  all  moneys 
coming  to  his  hands  as  treasurer,  which  bond  shall  operate 
as,  and  have  the  efiect  of,  a  judgment  confessed,  until  a 
final  settlement  with  the  board  of  county  conuuissioners 
and  auditor  of  state."     Laws  of  1847,  141. 

This  act  also  declares  :  "  That  on  or  before  the  15th  dav 
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of  February,  of  each  year,  tlie  treasurer  shall  pay  into  the 
state  treasury  the  amount  of  money  collected  by  him,  and 
that  he  shall  collect  the  delinquent  taxes  of  the  preceding 
year,  and  shall  pay  the  same  over  in  like  manner,  and  also 
that  he  shall  be  charged  with  the  amount  of  state  tax 
according  to  the  copy  of  the  assessment  list  returned  to 
the  auditor  of  state,  and  shall  only  he  released  from  the  obli- 
gation of  his  bond  when  the  whole  amount  shall  have  been 
paid  in  or  satisfactorily  accounted  for  y 

As  this  case  turns  entirely  upon  the  construction  given 
to  the  statute,  we  have  quoted  largely  from  it.  The 
requirements  are  so  explicit,  and  the  duties  and  liabilities 
of  the  treasurer  and  collector  are  made  so  apparent,  that 
comment  would  hardly  seem  necessary.  The  statute  and 
conditions  of  the  bond  are  not  satisfied  by  a  final  settle- 
ment with  the  county  commissioners  alone.  There  must 
also  be  a  settlement  with  the  auditor  of  state.  There  must 
not  only  be  a  full  and  final  settlement  with  both  of  those 
officers,  before  the  obligors  are  released  from  the  bond, 
but  it  must  also  appear  that  the  whole  amount  of  state 
tax  had  been  paid  in,  or  satisfactorily  accounted  for.  To 
whom  is  this  payment  or  satisfactory  account  to  be  ren- 
dered so  far  as  the  state  revenue  is  concerned?  The 
statute  explicitly  answers.  To  the  "  auditor  of  state."  It 
would  be  as  reasonable  to  say  that  a  city  officer,  or  a 
private  individual,  is  authorized  to  secure  such  payment 
for  the  state,  as  to  say  that  the  board  of  county  commis- 
sioners or  the  county  judge  is  thus  authorized. 

The  county  judge  derives  his  powers  entirely  from  the 
Code.  But  the  Code  confers  no  authority  upon  that  officer 
to  receive  money  or  make  settlements  for  the  state.  He 
is  empowered  to  audit  and  settle  accounts  connected  with 
the  revenue  of  his  county.  Beyond  his  county  he  cannot 
go.  He  has  no  more  right  to  act  for  the  state  of  Iowa 
than  for  any  other  state  of  the  Union.  In  a  word,  he  can 
exercise  no  other  powers  than  those  expressly  conferred 
by  statute.     The  jurisdiction  of  a  county  court  is  special 
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and  limited.  It  is  confined  to  the  usual  powers  of  a  judge 
of  probate  and  county  commissioners,  and  those  powers  are 
specifically  defined  by  law.     Code,  §§  103  to  149. 

It  would  be  a  monstrous  stride  in  extra-judicial  assump- 
tion, to  say  that  a  county  judge  can  be  justified  in  acting 
as  auditor  and  treasurer  of  state. 

We  conclude,  then,  that  the  county  judge  did  not  pos- 
sess the  power  to  settle  with  the  treasurer  and  collector  foi 
the  state  revenue  collected  by  him,  nor  to  discharge  him 
and  his  securities  from  their  liability  on  the  bond.  It 
therefore  follows,  that  the  court  below  did  not  err  in  sus- 
taining the  demurrer  to  defendants'  answer. 

4.  The  remaining  errors  assigned  are  disposed  of  by  the 
decision  upon  the  last  point.  But  as  counsel  for  appellants 
attach  great  importance  to  the  instructions  asked  by  them, 
and  which  were  refused  by  the  court  below,  it  may  be  well 
to  give  them  a  brief  notice.  The  two  instructions  referred 
to  are  in  reference  to  the  cancellation  of  the  bond,  and 
assume  that  such  cancellation  by  the  county  judge 
amounts  to  prima  Jacie,  or  at  least  presumptive,  evidence 
of  satisfaction.  The  court  very  properly  refused  these 
instructions  for  two  reasons  : 

1.  Because  the  cancellation  of  a  bond  by  an  officer  or 
person  not  authorized  by  law  to  do  so  is  no  evidence  of 
satisfaction.  Any  further  discussion  of  this  self-evident 
proposition  seems  superfluous. 

2.  Because  the  court  should  refuse  to  give  instructions 
which  are  irrelevant  to  the  issue.*  The  only  matter  sub- 
mitted to  the  jury  was  the  assessment  of  damages  upon 
the  bond.  All  other  questions  in  the  case  had  been  fully 
determined  by  the  pleadings,  and  the  decision  upon  the 
demurrer  to  the  amended  answer.  The  legal  effect  of  the 
cancellation  had  been  fully  determined  by  the  court,  and 
was  in  no  way  subject  to  the  action  of  the  jury. 

As  the  amount  of  the  damages  was  the  only  question 
of  fact  in  dispute,  and  as  the  instructions  asked  had  not 

*  Parker  \\  Cockayne,  3  G.  Greene,  111;   Tryon  v.  Oxley,  ih.,  289. 
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the  slightest  application  to  that  question,  they  were  very 
properly  refused. 

Judgment  affirmed. 

Wripht,  Slavic  and  Acheson,  for  appellants. 

Wm,  Penn  Clark  and  Charles  Negus,  for  appellee^ 


THE  STATE  v.  LIGHTON  et  at. 

In  a  joint  prosecution  against  two  persons  for  uttering  counterfeit  money, 
separate  bail  was  given  by  defendants ;  a  default  was  entered  against  them, 
and  a  tcire  facias  issued  against  them  and  their  sureties  in  the  recogni 
zance :  held  tliat  the  court  erred  in  rejecting  part  of  the  record  entries 
offered  by  the  state,  to  show  that  the  defendants  were  in  default,  and  had 
forfeited  the  conditions  of  the  bail  bonds  ;  held  also  that  the  record  in  such 
a  proceeding  is  an  entirety ;  that  the  proceeding  is  joint  and  several,  and 
the  taking  of  separate  bail  would  not,  under  the  joint  record,  be  inad- 
missible. 

A  petition  is  not  necessary  for  a  scire  faciis,  when  the  record  of  the  case 
and  the  scire  facias  are  in  the  same  court. 

Appeal  from  Wapello  District  Court. 

Opinion  hy  Hall,  J.  Isaac  Burton  and  John  Grable 
were  arrested  on  a  warrant  issued  by  James  Baker,  a  jus- 
tice of  the  peace  for  Wapello  county,  charged  by  the 
complainant,  John  Bowrievu,  with  the  crime  of  passing 
counterfeit  money.  The  complaint  was  made  on  the  13th 
of  October,  and  an  examination  was  had  on  the  14th  of 
October,  1852.  The  evidence  was  all  reduced  to  writing. 
The  justice  decided  that  the  offense  charged  had  been  com- 
mitted, and  that  there  was  sufficient  cause  to  believe  that 
the  defendants  were  guilty,  and  he  accordingly  rendered 
the  indorsement  required  by  the  Code,  §  2872,  and  in  the 
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form  there  prescribed.  The  defendants  then  severally  gave 
bail;  Lighten  and  Given  becoming  bail  for  Burton,  by 
which  they  acknowledged  themselves  indebted  to  the 
state  of  Iowa  in  the  sum  of  $200,  condition  that  Burton 
should  appear  at  the  next  term  of  the  district  court 
for  Wapello  county  on  the  first  day  of  the  term,  and  not 
depart  without  leave,  and  abide  the  judgment  of  the 
court,  and  answer  to  the  charge  of  uttering  counterfeit 
money. 

Gable  gave  similar  bail.  The  justice  retm-ned  all  the 
papers  and  proceedings  to  the  district  court. 

At  the  April  term  of  the  court,  1853,  it  being  the  next 
term  after  the  examination,  the  grand  jury  of  Wapelio 
county  returned  a  true  bill  of  indictment  against  Gable 
and  Burton  for  uttering  counterfeit  money.  Thereupon 
the  defendants  were  called,  and  not  appearing  to  answer 
the  indictment,  a  default  was  entered  against  them,  and  a 
scire  facias  ordered  against  the  bail.  The  record  entry 
made  by  the  court,  in  defaulting  the  defendants,  entitles  the 
case,  "  The  State  of  Iowa  v.  Isaac  Burton  and  John  Gable  j^"* 
following  the  indictment.  At  the  August  term,  1853,  a 
scire  facias  was  issued  against  the  defendants  and  their 
bail,  and  served  on  Lighten  and  Given.  After  an  amend- 
ment, issue  is  taken  upon  the  allegations,  in  which  they 
deny  that  any  indictment  was  found,  or  any  default  en- 
tered by  the  court,  &c. 

On  the  trial,  the  prosecuting  attorney  introduced,  on 
behalf  of  the  state,  the  entire  proceeding  had  before  the 
justice,  as  returned  to  the  district  court ;  the  indictment 
found  by  the  grand  jury,  and  then  offered  the  record  of  the 
district  court,  as  appears  in  the  journal  entries ;  also  the 
entry  and  act  of  the  court,  showing  that  the  defendant 
had  made  default,  and  forfeited  his  undertaking  on  the 
bail  bond. 

To  this  the  defendants  objected,  and  the  objection  was 
sustained,  and  the  court  refused  to  admit  the  record  in 
evidence  to  show  that  the  bail  was  forfeited.     To  which 
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ruling  the  plaintiff  objected,  and  assigns  for  error  this 
ruling  of  the  court. 

It  is  difficult  to  see  upon  what  grounds  the  court  below 
excluded  this  portion  of  the  record.  As  a  matter  of  con- 
venience, probably,  the  prosecuting  attorney,  on  the  trial 
below,  offered  this  record  in  evidence  in  parcels  ;  first,  the 
proceedings  returned  by  the  justice;  second,  the  indict- 
ment ;  third,  the  journal  entry ;  and  hence  the  court  let 
some  parts  go  in  evidence,  and  excluded  other  parts.  But 
the  record  is  an  entirety.  For  the  purpose  of  this  trial,  it 
was  all  good  or  all  bad.  It  must  be  taken  as  a  whole, 
and  if,  when  construed  together,  it  fixed  a  cause  of  action, 
and  proved  the  allegations  in  the  scire/acias,  a  judgment 
should  have  been  rendered  for  the  plaintiff.  No  other 
defense  could  be  made  to  this  record  than  to  any  other 
judicial  proceeding  that  appears  of  record.  The  answer  is 
substantially  nul  tiel  record^  and  all  the  court  could  do  was 
to  decide  whether  there  was  such  a  record  or  not. 

It  would  seem  that  the  court  below  entertained  the 
opinion,  that  inasmuch  as  the  defendants,  Burton  and 
Gable,  separated  in  giving  their  bail,  and  entered  into 
separate  undertakings,  that  the  record  should  have  shown 
a  separate  and  distinct  forfeiture  against,  each  defendant, 
and  that  inasmuch  as  the  record  offered  in  evidence  shows 
that  they  were  both  called  at  the  same  time,  and  treated  as 
joint  defendants,  that  it  did  not  meet  the  averment  in  the 
scire/acias,  that  the  defendant  Burton  was  called.  This 
view  is  certainly  not  correct.  With  few  exceptions,  when 
two  or  more  are  charged  with  a  public  offense,  the  charge 
is  necessarily  joint  and  several.  In  all  cases  where  the 
offense  can  be  committed  by  one  person,  this  is  the  case. 
The  offense  charged  against  Gable  and  Burton  was  joint 
and  several ;  one  or  both  could  be  convicted.  The  entire 
prosecution,  with  the  mere  exception  of  taking  bail,  has 
been  joint  and  several  against  them.  They  stood  together 
in  court,  and  the  bail  was  given  with  reference  to  a  joint 
and  several  prosecution  against  them,  and  it  is  impossible 
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to  conceive  how  tlie  securities  could  be  prejudiced  in  any 
degree  by  the  form  adopted  by  the  court  in  recording  the 
fact  that  both  defendants,  in  the  place  of  one,  had  failed 
to  appear  and  answer  the  charge,  as  they  were  bound  to 
do.  How  the  fact  was  less  true  that  Burton  made  default, 
because  in  the  same  entry  it  shows  that  his  co-defendant 
also  made  default,  is  certainly  strange. 

The  counsel  for  the  defense,  in  his  argTunent,  attempted 
to  avoid  the  direct  error  of  the  court  by  assuming : 

1.  That  there  being  no  petition  filed,  there  was  no  suit 
pending. 

2.  That  there  was  a  variance  between  the  scire  facias 
and  the  recognizance  offered  in  evidence. 

3.  That  the  undertaking  of  the  bail  is  void.  1.  Because 
it  does  not  show  that  the  justice  had  jurisdiction.  2.  That 
it  does  not  show  that  there  was  probable  cause,  and  that 
the  offense  charged  had  been  committed;  that  the  defend- 
ants were  required  to  give  bail ;  that  the  bail  was  properly 
acknowledged,  &c. 

To  this  argument  we  reply : 

1.  That  no  petition  is  required.  The  record  upon  which 
the  scire  facias  is  based,  remaining  in  the  same  court  with 
the  scire  facias^  constitutes  the  petition. 

2.  That  the  proceedings  retm-ned  by  the  magistrate  to 
the  district  court  show  substantially  all  these  facts,  and 
the  bail  is  but  a  part  of  them.  The  Code  does  not  contem- 
plate that  everything  shall  be  recited  in  the  undertaking 
of  bail. 


Judgment  reversed. 


J,  C.  Knapp,  for  the  state. 
Wm.  Penn  Clark^  for  appellees. 
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SMITH  V.  SNODGRASS. 

Wbere  a  jnatice  ot  the  peace  sent  op  to  the  district  court  an  amended  tnn- 
script,  on  discovering  an  omission  in  the  one  first  sent  up,  and  within  the 
time  required  for  the  returning  of  the  transcript  in  appeal  cases,  it  is  error 
in  the  district  court  to  reject  such  amended  transcript. 

Appeal  from  Polk  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced  be- 
fore a  justice  of  the  peace  by  E.  Smith  against  W.  and 
A.  Snodgrass.  Plaintiff  recovered  judgment,  and  defend- 
ants appealed  to  the  district  court.  It  appears  that 
before  the  justice  the  defendants  filed  a  set-off,  which  was 
orally  denied  by  plaintiff,  but  this  fact  not  appearing  in 
the  original  transcript  filed  by  the  justice,  he  subsequently, 
and  within  the  time  directed  for  returning  the  transcript, 
filed  an  amended  transcript,  showing  plaintiff's  reply  and 
denial  of  defendants'  set-off.  This  amended  transcript  was 
ruled  out  by  the  district  court,  and  judgment  was  rendered 
in  favor  of  defendants. 

Among  the  objections  urged  to  this  proceeding,  the  only 
one  to  be  considered  is,  Did  the  court  err  in  rejecting  the 
amended  transcript  ?  Where  a  justice  in  the  first  instance 
neglects  to  make  a  full  return,  he  clearly  is  authorized  to 
correct  or  perfect  such  return,  by  sending  up  an  additional 
or  more  complete  transcript.  This  he  may  do  when  the 
omission  is  discovered,  or  upon  rule  from  the  district  court 
to  perfect  his  return. 

The  amended  transcript  in  this  case  was  important.  It 
showed  that  the  items  of  plaintiff's  set-off  had  been  denied 
before  the  justice.  But  from  the  instructions  to  the  jury 
in  the  district  court,  we  infer  that  they  were  taken  as 
true  without  proof,  because  the  defective  transcript  before 
the  court  did  not  show  that  they  had  been  denied  before 
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the  justice.     We  are  of  the  opinion,  therefore,  that  the 
court  erred  in  excluding  the  amended  transcript. 

Judgment  reversed. 

C,  Bates  and  D.  0.  Finch,  for  appellants. 

J,  E,  Jewettj  for  appellee. 


REYNOLDS  et  al.  v.  MAY  et  al. 

A  snit  commenced  by  attachment  against  "the  heirs  of  Otis  Reynolds,"  doefr 

not  sufficiently  designate  the  defendants,  under  the  Code,  §  1694. 
An  action  should  not,  at  first,  be  instituted  against  the  heirs  of  an  estate,  for 

the  collection  of  a  debt.     The  estate  should  be  administered  agreeable  ta 

the  Code,  chap.  83. 
The  heirs  of  an  estate  can  only  be  rendered  liable  where  an  indebtedness  ia 

established  against  an  executor,  and  the  assets  in  his  hands  prove  insn€&- 

cient,  and  where  the  heirs  have  had  a  portion  of  the  estate  set  apart  t^ 

them. 

Appeal  from  Lee  District  Court. 

Opinion  by  Hall,  J.  On  the  I9th  of  April,  1853,  May 
&  Andre  filed  their  petition  against  "  the  heirs  of  Otis 
Reynolds."  The  petition  sets  out  a  demand  based  upon 
a  bill  of  exchange,  dated  at  Pittsburgh,  April  28,  1837, 
drawn  by  Otis  Reynolds  on  J.  &  E.  Walch  &  Co.,  of  St 
Louis,  in  favor  of  plaintiff,  for  the  sum  of  $500,  payable 
six  months  after  date,  and  directs  Walch  &  Co.  to  place  the 
same  to  the  account  of  steamboat  "  Rolla  ;"  that  the  bill 
had  been  presented  to  J.  &  E.  Walch  for  payment,  and  by 
them  refused ;  there  is  no  averment  of  notice  of  non-pay- 
ment to  Reynolds,  nor  excuse  for  not  giving  notice  ;  that 
prior  to  1841  Reynolds  died,  holding  and  claiming  certain 
real  estate  in  Lee  county,  being  an  interest  in  the  half- 
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breed  Sac  and  Fox  reservation  ;  that  in  a  subsequent  pro- 
ceeding in  partition  of  said  tract,  eleven  twelfths  of  a  share 
was  set  off  in  said  tract  to  his  heirs,  which  they  still  hold 
by  inheritance  ;  that  the  petitioner  does  not  know  the  pre- 
cise names  of  the  heirs ;  that  they  are  non-residents  of  the 
state  of  Iowa.  The  petition  is  sworn  to  by  D.  F.  Miller, 
one  of  the  counsel  for  plaintiff,  and  an  attachment  issued 
and  levied  upon  real  estate  appraised  at  about  $1400.  A 
notice  is  issued  against  the  " /leirs  of  Otis  Reynolds,^ 
and  returned  "  not  found."  A  publication  is  made  against 
"  the  unknown  heirs  of  Otis  Reynolds.''''  D.  F.  Miller  files 
an  affidavit,  stating  "  that,  as  he  is  informed  and  believes, 
the  place  of  residence  of  said  defendants  is  unknown  to 
said  plaintiffs,  and  that  though  he  has  made  all  the  efforts 
within  his  ability  to  ascertain  the  actual  residence  of  said 
defendants,  he  has  not  succeeded  in  doing  so,  and  has  not 
therefore  been  enabled,  since  the  commencement  of  this 
suit,  to  send  a  copy  of  the  notice  of  suit,  and  of  the  peti- 
tion of  plaintiff  to  said  defendant." 

At  the  November  term,  1853,  a  default  was  entered,  and 
damages  assessed  by  the  clerk,  and  judgment  rendered  for 
$962  against  the  defendants,  and  an  order  that  the  land 
attached  be  sold  to  satisfy  this  judgment. 

Hiram  Reynolds  and  other  heirs  of  Otis  Reynolds  bring 
this  case  up  by  appeal,  and  assign  for  error  : 

1.  The  want  of  jurisdiction  in  the  court  below;  that  the 
defendants  could  not  be  brought  into  court  by  the  designa- 
tion of  "heirs;"  that  no  judgment  could  be  rendered 
against  them  as  heirs ;  that  the  notice  was  not  sufficient 
to  make  them  parties. 

2.  The  petition  shows  no  cause  of  action  against  de- 
fendants. 

This  cause  certainly  presents  some  peculiar  features. 
On  the  25th  day  of  April,  1837,  Otis  Reynolds  drew  a 
bill  of  exchange  in  favor  of  May  &  Andre,  on  J.  &  E. 
Walch,  directing  them  to  charge  the  amount  against  the 
steamboat  "  Rolla."     Reynolds  died  before  the  year  1841. 
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The  matter  rested  sixteen  years  after  the  bill  was  drawn, 
and  thirteen  years  or  more  after  the  death  of  Reynolds — 
there  never  having  been  any  notice  served  on  Reynolds  of 
the  dishonor  and  non-payment  by  Walch — when  this  suit 
is  brought  in  the  state  of  Iowa,  and  an  attachment  issued 
against  the  heirs. 

There  is  probably  not  a  state  in  the  union  where  this 
debt,  if  just,  would  not  be  barred  by  the  statute  of  limita- 
tions, or  where  the  estate  of  Reynolds  would  not  have 
been  settled  at  least  ten  years.  There  is  something  extra- 
ordinary in  this  delay,  as  well  as  the  manner  of  bringing 
the  suit. 

Section  1694  of  the  Code  provides,  that  "  when  the  pre- 
cise name  of  any  defendant  cannot  be  ascertained,  he  may 
be  described  as  accurately  as  practicable,  and  when  the 
name  is  ascertained,  it  shall  be  substituted  in  the  proceed- 
ings." Under  this  section  it  is  claimed  that  the  suit  is 
properly  brought  against  ''  the  heirs  of  Otis  Reynolds.^\ 
Now  what  is  it  that  is  not  known  ?  1.  That  Otis  Reynolds 
had  any  heirs.  2.  What  relation  his  heirs  bore  to  him,  if 
he  had  any.  3.  Whether  they  bore  his  name  or  some  other 
name.  4.  Whether  they  were  males  or  females,  infants 
or  adults,  sane  or  insane  ;  whether  there  is  one  or  one 
hundred.  Surely  it  was  not  the  want  of  a  knowledge  of 
the  ^^  precise  name^''  but  it  was  unlimited  ignorance  of 
there  being  even  any  body  to  name  or  any  body  to  describe. 
The  Code  contemplates  that  the  defendant  shall  be  a  known 
person,  who  can  be  described  with  some  certainty.  That 
some  indefinite  knowledge  shall  exist  as  to  the  name,  and 
it  is  only  that  which  fall  short  of  precision  that  can  be 
supplied  by  a  description  of  the  person. 

The  Code  certainly  does  not  authorize  the  bringing  of 
a  suit  in  this  way,  by  describing  defendants  by  a  class 
name,  without  reference  to  their  number  or  condition. 
Such  a  description  of  a  person  is  no  description  whatever. 
It  gives  no  guide  by  which  the  officer  can  be  governed 
in  making  service.      The  suit  might  as  well  have  b«en 
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brought  against  a  "  Yankee,"  a  "  Hoosier,"  or  a  "  Buck- 
eye." 

The  suit  is  improperly  brought  against  the  heirs,  even 
if  they  had  been  named.  The  Code,  chapter  83,  furnishes 
a  complete  remedy  in  these  cases.  The  estate  must  be 
administered  upon ;  the  amount  liquidated  by  a  judgment 
against  the  executor.  Then  the  creditor  can  proceed  by 
petition  against  the  land,  and  have  it  sold.  The  land  can 
also  be  sold  on  the  petition  of  the  executor. 

But  the  law  certainly  does  not  authorize,  in  the  first 
instance,  a  direct  process  and  suit,  and  personal  judgment 
against  the  heirs. 

When  the  debt  is  established  against  the  executor,  and 
the  estate  in  his  hands  proves  insufficient  to  pay,  and  the 
heirs  have  received  a  part  of  the  estate,  they  can  be  called 
upon  to  surrender  up  a  sufficient  amount  to  pay  the  de- 
mand. This  is  the  ultimatum  of  their  liability.  To  allow- 
direct  proceedings  against  them,  without  any  reference  to 
the  executor  for  the  debts  of  the  ancestor,  would  certainly 
be  novel  and  subversive  of  the  whole  policy  of  the  law  in 
settling  decedent's  estates. 

There  are  several  other  questions  presented  in  the  record 
which  are  not  noticed,  as  the  point  decided  goes  to  the 
very  foundation  of  the  suit,  and  declares  the  whole  pro- 
ceeding to  be  coram  non  judice  and  void,  on  the  ground 
that  the  petition  shows  no  cause  of  action,  and  has  no 
defendant  or  party  against  whom  suit  can  be  brought  or 
a  judgment  rendered.  The  judgment  will  therefore  be 
reversed  and  the  proceedings  dismissed. 

Judgment  reversed. 

Reeves  and  Miller,  for  appellant 

Love  and  0'  Conner^  for  appellees. 
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WILLIAMS  V.  GARTRELL  et  al 

An  assignment,  under  the  Code,  is  uot  valid  unless  made  for  the  benefit  of 

all  the  creditors.    The  assent  of  creditors  to  a  conditional  assignment  will 

not  be  presumed. 
The  Code  will  not  justify  a  construction  by  which  one  class  of  creditors  will 

be  preferred  over  another,  nor  will  it  justify  a  partial  and  conditional 

assignment. 
Where  an  execution  sale  was  postponed  at  the  request  of  the  defendant,  in 

consequence  of  which  the  property  levied  upon  materially  depreciated  in 

value:  held,  that  the  loss  resulting  from  such  postponement  should  not  be 

sustained  by  the  plaintiff. 
A  levy  upon  personal  property,  to  a  sufficient  amount  to  satisfy  the  debt,  is 

not  of  itself  satisfaction ;    not  so,  at  least,  as  between  the  parties  to  the 

execution,  although  it  may  be  so  regarded  as  to  third  parties. 

Appeal  from  Dubuque  District  Court. 

Opinion  ly  Greene,  J.  This  suit  was  instituted  to  set 
aside  an  assignment  made  by  H.  C.  Gartrell  to  Ben.  M. 
Samuels,  and  for  judgment  against  Samuels  as  garnishee. 

It  appears  that  Gartrell  confessed  judgment  in  favor  of 
Williams  for  the  sum  of  $2600  at  the  January  term  of 
the  Dubuque  district  court.  In  February  an  execution  was 
issued  by  which  |2026  of  the  judgment  was  satisfied,  and  in 
May  following,  an  alias  execution  was  issued  to  make  the 
balance  due  on  the  judgment.  This  alias  was  levied  upon 
the  rights  of  Gartrell  in  the  hands  of  Samuels,  who  was 
summoned  to  answer  as  garnishee. 

Samuels  answered  that  the  goods  and  credits  in  his 
hands  belonging  to  Gartrell  had  been  assigned  to  him  on 
the  9th  of  February,  1852,  in  trust,  for  the  payment  of 
his  debts,  with  certain  conditions  and  qualifications. 

On  the  trial,  it  appeared  that  goods  sufficient  to  satisfy 
the  judgment  were  levied  upon  by  the  first  execution,  but 
the  sale  was  postponed  by  order  of  the  plaintiff,  at  the 
special  request  of  Gartrell ;  and  it  is  contended  that,  in 
consequence  of  such  delay,  the  goods  first  levied  upon 
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depreciated  in  value,  and  therefore  did  not  sell  for  enough 
to  satisfy  the  execution. 

Upon  these  facts,  the  district  court  decided  that  the 
assignment  from.  Gartrell  to  Samuels  is  fraudulent  in  law, 
and  void  as  to  those  creditors  who  had  not  accepted ;  but 
to  those  who  had  accepted,  it  is  good.  The  court  also 
decided  that  the  first  execution  and  lev}^  having  been  made 
upon  sufficient  property  to  satisfy  the  judgment,  and  a 
loss  having  resulted  from  the  postponement,  that  loss 
must  be  sustained  by  the  plaintiff;  and  the  fact  that  the 
execution  defendant  requested  the  postponement,  does  not 
vary  the  question.    To  these  decisions  both  parties  except. 

1.  The  appellees  claim  that  the  court  erred  in  pronounc- 
ing the  deed  of  assignment  as  to  creditors  who  had  not 
accepted  void.  It  contains  the  following  clause:  "It  is 
hereby  understood,  and  this  assignment  is  on  this  condi- 
tion, that  in  consideration  of  my  assigning,  &c.,  my  said 
creditors  do  give  unto  me  a  written  release  of  all  indebt- 
edness to  them,  and  do  accept  the  benefit  of  this  assign- 
ment in  full  satisfaction,"  &c. 

The  Code,  §  978,  provides,  that  in  the  case  of  an  un- 
conditional assignment,  the  assent  of  creditors  shall  be 
presumed.  But  the  assignment  in  this  case  is  not  uncon- 
ditional, and  therefore  such  assent  cannot  be  presumed. 
No  assignment  under  the  Code,  §  977,  can  be  valid,  unless 
made  for  the  benefit  of  the  creditors  of  the  assigning 
debtor.  If,  then,  the  conditions  of  the  assignment  had 
not  been  complied  with  by  the  creditors — if  all  had  not 
given  a  written  release  of  indebtedness,  it  could  not  be 
applied  for  the  benefit  of  all,  and  hence  it  would  be  partial, 
if  declared  valid  as  to  some,  and  void  as  to  other  creditors. 
The  Code  will  not  justify  a  construction  by  which  one 
class  of  creditors  would  be  preferred  over  another,  nor  will 
it  j  astify  a  partial  and  conditional  assignment.  It  is  true 
in  many  of  the  states  an  embarrassed  debtor  may  assign 
his  property  for  the  benefit  of  preferred  creditors.  But 
fortunately  for  justice  and  impartiality  to  creditors,  this 
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question  is  in  Iowa  res  Integra^  and  as  the  Code  contem- 
plates an  absolute  and  unconditional  surrender  of  the 
property  assigned  for  the  benefit  of  all  the  creditors,  we 
think  no  assignment  should  be  considered  valid  when  it 
contains  any  reservation  or  condition  for  the  benefit  of  the 
assignor;  such  as  requiring  an  absolute  discharge,  upon 
condition  of  part  payment  or  a  partial  distribution. 

We  conclude,  then,  that  the  court  below  erred  in  not 
declaring  the  deed  of  assignment  absolutely  void  as  to  the 
creditors. 

2.  We  think  the  court  erred  again  in  deciding  that  the 
loss  of  value  in  the  property  levied  upon,  in  consequence 
of  the  postponement  of  the  sheriff's  sale,  nust  be  sus- 
tained by  the  plaintiff,  although  the  postponement  was 
at  the  request  of  the  defendant.  In  the  first  place,  it  is 
not  true  that  a  mere  levy  even  if  made  upon  sufficient 
property,  will,  as  a  general  rule,  amount  to  satisfaction. 
It  is  only  considered  satisfaction  in  certain  cases,  as  where 
the  rights  of  junior  execution  creditors  intervene,  or 
where  the  delay  of  sale  was  occasioned  by  the  plaintiff 
himself,  without  the  agency  or  consent  of  the  defendant 
But  here  the  delay  was  occasioned  by  the  defendant  him- 
self and  at  his  especial  request ;  and  now  he  alone  and  no 
junior  execution  creditors  complain  of  the  loss  occasioned 
by  the  delay. 

It  may  well  be  held  that  as  respects  third  persons,  a  levy 
on  personal  property  is  satisfaction,  but  not  so  as  between 
plaintiff  and  defendant.  Duncan  v.  Harris,  17  Seig.,  and 
R  ;   Greene  v.  Burk,  23  Wend.,  490. 

Upon  this  point,  the  authorities,  and  particularly  those 
of  New  York,  are  quite  conflicting.  But  the  inconsiderate 
position  assumed  in  4  Cowen,  417,  that  a  levy  on  personal 
property  to  a  sufficient  amount  to  satisfy  the  debt,  operates 
per  se  as  an  extinguishment,  is  virtually  overruled  in  more 
recent  and  better  considered  opinions.  It  is  now  conceded 
in  that  state,  that  a  levy  is  not  per  se  a  satisfaction,  and 
cannot  be  if  the  levy  fail  to  produce  satisfaction  in  fact 
Vol.  IV.  20 
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without  any  fault  of  the  plaintiff.  Goods  are  seized  to 
secure  payment,  not  as  payment.  They  are  levied  to  obtain 
satisfaction,  sub  modOy  and  not  as  satisfaction  absolute. 

Judgment  reversed. 

L,  Clark  and  F.  E.  Bissell,  for  appellant 

B.  M.  Samuels,  for  appellee. 


CRICK  V.  McCLINTIC. 

Where  the  defendant  took  exceptions  to  a  deposition,  which  had  been  taker 

by  plaintiff,  but  before  the  question  was  decided  waived  bis  exception  and 
offered  to  read  the  deposition  in  his  own  behalf ;  held,  that  the  court  erred 
in  rejecting  the  deposition. 
A  deposition,  properly  taken,  may  be  used  on  the  trial  in  the  same  manner 
as  the  testimony  of  a  witness. 

Appeal  from  Jefferson  District  Court. 

Opinion  b/  Hall,  J.  McClintic  sued  Crick,  in  the  court 
below  for  slander ;  charge  of  theft.  The  plaintiff  took  the 
deposition  of  one  Long,  to  which  defendant  below  excepted, 
and  submitted  his  exceptions  to  the  court.  Before  the 
court  decided  the  exceptions,  or  made  any  ruling  upon  the 
question,  the  plaintiff  closed  his  evidence  and  the  defendant 
was  submitting  his  evidence  to  the  jury,  when  the  de- 
fendant offered  to  read  the  deposition  in  his  behalf;  the 
defendant  waived,  and  the  plaintiff  submitted  to  the  ex- 
ception simultaneously.  The  court  refused  to  let  the 
defendant  read  the  deposition;  the  defendant  excepted, 
and  assigns  that  ruling  for  error. 

Depositions,  when  properly  taken,  take  the  place  of  the 
witness  in  court,  and  can  be  used  by  either  party  in  like 
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manner.  Section  2464  of  the  Code  provides  that  "  all 
motions  to  exclude  depositions  must  be  made  before  the 
commencement  of  the  trial,  or  objections  to  their  intro- 
duction will  be  deemed  waived."  The  plaintiff  below  took 
no  exceptions  to  the  depositions  excluded  by  the  court. 
The  defendant  waived  those  which  he  had  interposed; 
there  was  then  no  objection  whatever  to  it.  It  took  the 
place  of  the  witness,  and  the  court  could  as  well  exclude 
the  evidence  of  a  witness  without  objection  as  a  deposition. 

Judgment  reversed. 

Charles  Negus,  for  appellant. 

Sleyle  and  Aehuon,  for  appellee. 


KEITLER  et  al.  p.  THE  STATE. 

The  Code  confers  no  authority  upon  the  prosecutor  to  challenge  the  paanel 
or  individual  members  of  the  grand  jury.  And  as  the  district  court  baa 
not  the  power  to  select  or  create,  neither  has  it  the  power  to  remove  or 
reform  the  members  of  the  grand  jury. 

The  policy  of  the  Code  is  to  keep  the  grand  jury  independent  of  control  and 
influence  from  the  district  court. 

Where  a  power  is  not  expressly  conferred,  nor  necessarily  inherent  in  tho 
court,  it  cannot  be  assumed  under  an  inference  of  law. 

The  right  to  challenge  either  the  panne!  or  a  member  of  the  grand  joiy  la 
limited  to  the  defendant. 

Error  to  Lee  District  Court. 

Opinion  hy  Greene,  J.  Indictment  against  Keitler 
and  others,  for  an  assault  and  battery,  with  intent  to 
commit  bodily  injury.  A  motion  was  made  to  set  aside 
the  indictment,  on  the  ground  that  it  was  not  found  by  a 
grand  jury  legally  constituted.     Motion  overruled.     This 
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ruling  assumes  that  the  grand  jury  was  legally  consti- 
tuted at  the  time  the  indictment  was  found. 

It  appears,  at  the  September  term,  1853,  of  the  Lee 
district  court,  after  the  grand  jurors  had  been  duly  sworn, 
and  had  made  considerable  progress  in  the  business  of  the 
term,  that  an  affidavit  was  filed,  alleging  that  four  of  the 
jurors  were  implicated  in  an  offense,  and  thereupon  the 
court  was  requested  to  remove  them  and  appoint  others  in 
their  place.  The  change  was  made,  and  thereupon  the 
indictment  in  the  present  case  was  found. 

The  selection  and  empanneling  of  grand  jurors  are 
matters  of  statutory  regulation.  The  Code  confers  no 
authority  upon  the  prosecutor  to  challenge  the  pannel  or 
individual  members  of  the  grand  jury,  and  as  the  court 
has  not  the  power  to  select  or  create,  neither  has  it  the 
power  as  an  incident  to  jurisdiction,  to  remove,  reform  or 
change  the  members  of  the  jury.  If  by  virtue  of  this 
incident  to  jurisdiction,  the  court  has  the  discretionary 
power  to  reform  the  jury  for  one  purpose,  it  may  for 
another,  and  if  four,  then  may  more  or  all  the  jurors  be 
changed,  and  thus  the  obvious  policy  of  the  law  to  con- 
stitute and  preserve  that  body,  independent  of  control  and 
influence  from  the  court,  would  be  thwarted.  Although 
the  jurisdiction  of  the  grand  jury  is  co-extensive  with  that 
of  the  com-t,  for  which  they  are  to  inquire,  both  as  to 
extent  of  territory  and  the  offenses  to  be  investigated,  and 
although  they  are  sworn  and  charged  by  the  court,  still 
in  their  presentments  they  should  act  as  a  distinct  and 
separate  body,  free  from  any  fear,  favor  or  affection, 
resulting  from  the  court  or  any  other  influence.  If  the 
court  had  the  power  to  create,  or  change  them  at  pleasure, 
or  upon  an  ex  partemery  affidavit,  they  might  soon  become 
the  subjects  of  fear  and  favor,  or  of  prejudice  and  popular 
caprice :  the  wholesome  safeguards  of  the  law  for  their 
selection  rendered  abortive,  and  the  stability  and  inde- 
pendence of  the  pannel  greatly  impaired. 

This  tribunal  is  invested  with  no  ordinary  powers.    Their 
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power  to  accuse  a  citizen  of  any  offense  without  his  pres- 
ence and  without  evidence  in  his  favor — their  power  to 
cast  upon  a  citizen  the  odium  of  an  indictment  for  a 
criminal  offense,  shows  the  importance  of  enforcing  those 
prudential  regulations  which  the  law  requires  in  their 
selection.  This  matter  is  so  jealously  guarded  by  our 
Code,  that  the  selection  is  not  left  to  any  one  officer  of 
the  county,  but  several  are  required  to  act  in  conjunction. 
Code,  §§  1633-1641. 

It  is  conceded  that  the  Code  gives  no  express  authority 
to  the  court  to  reform  the  grand  jury,  but  the  court  below 
appears  to  have  inferred  this  power  from  §  2891  of  the 
Code,  which  provides  that  "  from  the  persons  summoned 
to  serve  as  grand  jurors,  the  court  must  appoint  a  fore- 
man. The  court  shall  also  appoint  a  foreman  when  the 
person  already  appointed  is  discharged  or  excused  before 
the  grand  juryis  dismissed."  InNorris  House  v.  The  State* 
it  was  held  by  this  court  that  the  discharge  or  excuse  of 
the  foreman  which  would  justify  the  court  in  appointing 
another  foreman,  has  reference  only  to  his  discharge  or 
excuse  as  foreman,  and  not  as  a  grand  juror.  If  dis- 
charged or  excused  from  the  pannel,  the  court  is  not 
authorized  by  this  section  to  appoint  another  foreman  from 
bystanders.  He  is  still  confined  in  his  appointment  to  the 
persons  summoned  to  serve  as  grand  jurors.  We  cannot 
discriminate  from  what  portion  of  the  §  2891,  or  from  what 
portion  of  the  Code,  authority  can  be  inferred  to  the  court 
to  thus  change  and  reform  the  grand  jury.  Surely  such 
authority  cannot  be  inferred  from  the  power  to  appoint  or 
reappoint  a  foreman  from  the  grand  jurors  summoned. 

It  is  not  usual  in  any  state  for  courts  to  have  the  autho- 
rity to  appoint  or  change  the  pannel  of  grand  jurors,  and 
before  this  extraordinary  power  is  exercised,  it  should  be 
justified  by  something  more  than  mere  inference.  When  a 
power  is  not  expressly  conferred,  nor  necessarily  inherent 
in  the  court,  it  cannot  be  justified  by  an  inference  of  law. 

'  *  3  G.  Greene.  513. 
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Under  the  Code,  the  state  or  prosecutor  has  no  right  to 
challenge  either  the  pannel  or  a  member  of  the  grand 
jury.  This  right  is  given  only  to  a  "  defendant  held  to 
answer  for  a  public  offense."  Section  2882.  While  the 
Code  expressly  confers  the  right  of  challenge  upon  the 
defendant,  it  is  entirely  silent  as  to  the  state  or  private 
prosecutor,  and  hence  it  must  be  inferred  that  the  object 
of  the  law  was  to  limit  this  right  exclusively  to  defendants. 

Judgment  reversed. 

J,  M.  Love  and  H,  G*  Conner y  for  plaintiff  in  error. 

D,  C.  Cloudy  for  the  state. 


ROOP  V.  CLAKK,  Guardian,  <fec. 

The  effect  of  a  plea  of  abatement  is  aboliflhed  by  the  Code,  and  coart«  are 

authorized  to  have  proper  parties  substituted  without  abating  the  suit. 
The  attestation  of  a  record  may  be  according  to  the  form  used  in  the  state 

from  which  the  record  came. 
Letters  of  guardianship  from  a  probate  court  of  Ohio  admitted  as  good, 

when  the  probate  judge  certifies  that  by  law  he  is  his  own  clerk,  and  that 

the  certificate  is  in  due  form. 

Appeal  from  Mahaska  District  Court. 

Opinion  by  Hall,  J.  Wm.  Seaton  brought  suit  in  the 
district  court  against  Roop,  as  a  surviving  partner,  on  a 
demand  arising  on  promissory  notes.  After  the  defendant 
below  had  filed  his  answer  to  the  merits,  further  answers 
and  states  that  Seaton,  the  plaintiff,  was  insane,  and  had  a 
guardian,  but  does  not  name  who  was  his  guardian.  The 
plaintiff  admits  the  facts,  and  asserts  that  Alexander  Clark 
is  the  guardian,  and  produced  letters  of  guardianship  cei?- 


IOWA  CITY,  1854.  295 

Roop  V.  Clark. 

tified  to  by  clerk  of  the  probate  court  of  Carrol  county, 
state  of  Ohio.  The  appointment  of  guardian  appears  to 
have  been  made  by  the  court  of  common  pleas.  The  probate 
judge  certifies  that  by  law  he  is  his  own  clerk,  and  that 
the  certificate  is  in  due  form,  and  attaches  his  seal  to  both 
certificates.  Upon  this  the  court  allow  Clark  to  be  sub- 
stituted as  plaintiff  in  the  suit,  and  the  cause  progressed 
in  the  name  of  Clark  as  guardian.  To  this,  the  defendant 
excepts  and  assigns  the  ruling  of  the  court  in  substituting 
Clark  as  defendant,  as  error. 

The  effect  of  a  plea  of  abatement  is  abrogated  by  the 
Code,  as  the  law  now  stands.  When  an  objection  is  made 
to  the  capacity  of  the  plaintiff  to  bring  the  suit,  the  court 
will  ascertain  the  fact,  and  allow  the  name  of  the  proper 
party  to  be  substituted,  and  the  suit  progresses.  This  has 
been  done  in  this  case,  but  the  objection  is,  that  the  copy 
of  the  appointment  of  Clark  as  a  guardian,  was  not 
authenticated  in  such  a  manner  that  it  could  be  named 
in  evidence  by  the  court,  and  consequently  the  substitution 
was  improper. 

1  Greenlf.  Ev.,  §  606,  says,  "  that  the  attestation  of 
the  copy  must  be  according  to  the  form  used  in  the  state 
from  which  the  record  comes,  and  must  be  certified  to  be 
80  by  the  presiding  judge  of  the  same  court."  "  And  if 
the  court  itself  is  extinct  but  its  records  and  jurisdiction 
have  been  transferred  by  law  to  another  court,  it  seems 
that  the  clerk  and  presiding  judge  of  the  latter  tribunal 
are  competent  to  make  the  requisite  attestations.'' 

This  authority  answers  the  entire  objection.  See  also 
Gai/  V.  Lloydy  1  G.  Greene,  78;  Young  v.  Thayer,  ib., 
196. 

Judgment  affirmed. 

E,  W.  Eastman^  for  appellant, 

J.  C.  Knap  J),  for  appellee. 
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REEVES  «fe  CO.  V.  JONES. 

Where  H  testified,  on  garnishee  process,  that  he  executed  a  note  to  the 
defendant,  but  did  not  know  whether  he  still  held  the  note  or  not ;  and 
where  defendant  testified  that  he  held  the  note,  but  claimed  that  the 
money  belonged  to  bis  wife,  and  that  he  only  acted  as  her  agei^t ;  held, 
that  as  the  money  was  controlled  by  the  husband,  without  notice  of  the 
wife's  ownership,  and  as  the  note  had  not  been  negotiated,  judgment 
•bould  have  been  rendered  against  B.  as  garnishee. 

Appeal  from  Lee  Distkict  Court. 

Opinion  hy  Greene,  J.  Jesse  Reeves  &  Co.  sued  L. 
Jones  before  a  justice  of  the  peace,  for  damages  to  a  horse. 
Plaintiffs  recovered  a  judgment  for  $90,  and  to  secure  the 
amount  they  garnisheed  H.  H.  Belding,  who  on  his  answer 
stated  that  he  had  executed  a  note  to  the  defendant  for 
$106,  of  which  there  was  about  $90  due,  and  that  he  did 
not  know  whether  defendant  "  still  held  the  note  or  not." 
Plaintiffs  then  called  upon  the  defendant  to  testify  in  rela- 
tion to  the  garnishment,  and  thereupon  Jones  said  he  held 
the  note,  but  that  the  money  loaned  to  Belding  was  the 
money  of  his  wife,  that  it  was  due  her  before  their  marriage, 
that  she  had  received  it  a  short  time  ago  from  a  man  in 
Ohio,  for  the  purpose  of  buying  a  piano,  and  that  he  only 
acted  as  her  agent  in  loaning  the  money  to  Belding.  The 
justice  thereupon  rendered  judgment  against  the  garnishee. 

The  case  was  taken  to  the  district  court  by  writ  of  error, 
and  then  the  judgment  against  the  defendant  was  affirmed, 
but  was  reversed  as  to  garnishee. 

The  only  question  to  be  decided  is.  Did  the  court  err  in 
reversing  the  judgment  against  Belding,  the  garnishee.  It 
appears  that  Belding  executed  the  note  to  Jones,  and  was 
indebted  to  him  alone.  He  or  his  indorsee  only  could 
maintain  an  action  upon  the  note.  Mrs  Jones  was  not 
known  in  the  transaction.  Belding  received  the  money  of 
JoneSj  and  made  the  note  to  him  without  any  notice  of  her 
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interest.  As  she  left  the  money  under  the  control  of  her 
husband,  it  was  vested  in  him  in  favor  of  third  persons 
acting  in  good  faith  and  without  notice  of  her  ownership. 
Code,  §§  1445,  1453. 

We  think,  therefore,  that  the  judgment  against  Belding 
should  have  been  afl&rmed  by  the  court  below. 

Judgment  reversed. 

Reeves  and  Miller^  for  appellants. 

Geo*  C,  Dixon,  for  appellee. 


DRAKE  V.  ACHISON". 

An  J  defect,  or  want  of  notice  before  a  justice  of  the  peace,  is  waived  by 
appearance,  and  by  going  to  trial  in  the  district  conrt. 

Appeal  from  Appanoose  District  Court. 

Opinion  by  Hall,  J.  Drake  sued  out  an  attachment 
before  Adam  Hopkins,  a  justice  of  the  peace,  against 
Achison,  and  John  Hicks  was  notified  as  garnishee.  On 
the  return  of  the  attachment,  a  motion  was  made  by  de- 
fendant's agent  for  a  non-suit,  which  was  overruled  by 
the  justice ;  after  which,  a  trial  was  had  and  judgment 
rendered  against  defendant  for  $35.  The  notice  was 
returned,  "  not  served  on  defendant."  From  this  judg- 
ment Achison  appealed  to  the  district  court,  and  filed  his 
appeal  bond,  and  notified  the  plaintiff  of  the  appeal. 

In  the  district  court,  the  parties  appeared  and  had  a 
trial  by  jury,  and  verdict  was  returned  by  the  jury  in 
favor  of  plaintiff  for  $35.  After  the  verdict  and  before 
judgment,  a  motion  was  made  by  defendant  to  dismiss 
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the  suit,  on  the  ground  that  the  court  had  no  jurisdiction 
of  the  case ;  that  there  had  been  no  notice  served  on  the 
defendant  before  the  justice  ;  that  the  person  who  appeared 
there  as  agent  had  no  authority  to  appear ;  that  defendant 
had  never  been  in  court.  These  cases  were  sustained  by 
affidavits. 

The  court  below  sustained  the  motion  and  dismissed  the 
suit.  The  plaintiff  now  assigns  for  error  this  dismissal  by 
the  court  below. 

The  appearance  of  the  4efendant  in  the  district  court, 
and  proceeding  to  trial  on  the  merits  without  objection, 
cured  every  conceivable  objection  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant.  The  justice  had 
jurisdiction  over  the  subject  matter  and  the  process,  and 
the  defendant  voluntarily  subjected  himself  to  the  juris- 
diction of  the  district  court,  and  if  he  ever  had  any  cause 
to  complain,  he  comes  too  late  after  the  verdict  of  the 
jury  against  him.  The  clear  duty  of  the  court  was  to  have 
rendered  a  judgment  for  the  plaintiff  upon  the  verdict. 
The  cause  will,  therefore,  be  reversed  and  remanded  to 
the  district  court  of  Appanoose  county,  which  is  directed 
to  render  a  judgment  for  the  plaintiff  upon  the  verdict  of 
the  jury  as  rendered. 

Judgment  reversed. 

5.  W.  Summers,  for  appellant. 

D.  P.  Palmer,  for  appellee. 
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VIELE  V.  BLANCHARD. 

Where  the  record  of  a  decree  shows  an  absolute  discharge  in  bankruptcy, 
and  also  shows  that  the  bankrupt  was  authorized  to  receive  a  certificate,  it 
is  sufficient  evidence  of  discharge  in  bankruptcy,  without  tbe  certificate. 

Where  the  record  shows  jurisdiction  in  a  proceeding  of  bankruptcy,  the 
decree  is  conclusiTe  evidence  of  the  discharge  without  pleading  the 
certificate. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Greene,  J.  Leonard  Blanchard  commenced 
this  suit  against  William  D.  Viele,  on  a  judgment  obtained 
against  him  in  New  York,  in  1840.  Defendant  pleaded 
his  discharge  from  this  debt  by  virtue  of  a  decree  under  the 
general  bankrupt  law.  Plaintiff  demurred  to  this  answer, 
on  the  ground  that  it  does  not  plead  the  certijicate  of  dis- 
charge, nor  set  out  a  copy.  The  demurrer  was  sustained, 
and  judgment  was  rendered  against  the  defendant. 

The  demurrer  should  have  been  overruled.  The  answer 
regularly  pleads  the  proceeding  in  bankruptcy,  by  which  it 
appears  that  on  the  3d  day  of  April,  1842,  "  it  was  ordered 
and  decreed  by  the  court  that  the  said  William  D.  Viele  is 
entitled  to  a  full  discharge  of  all  his  debts,  pecuniary  con- 
tracts, and  engagements  provable  under  the  said  act,  and 
the  same  is  hereby  decreed  and  allowed ;  and  it  is  further 
ordered  that  a  certificate  thereof  be  granted  to  him." 

The  decree  not  only  shows  an  absolute  discharge  in 
bankruptcy,  but  it  also  shows  that  the  bankrupt  was 
authorized  to  receive  a  certificate. 

True,  the  fourth  section  of  the  General  Bankrupt  Law 
provides  that  such  discharge  and  certificate,  when  duly 
granted,  shall  in  all  courts  of  justice  be  deemed  a  full  and 
complete  discharge,  but  the  decree  in  this  case  shows  that 
the  "  discharge  and  certificate  were  duly  granted."     By 
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this  section  the  discharge  and  certificate  alone  may  be 
pleaded  in  bar;  White  v.  Howe^  3  McLean,  291;  but  it 
does  not  therefore  follow  that  the  entire  proceedings  and 
decree  in  bankruptcy  may  not  be  pleaded  with  equal  effect 
and  conclusiveness.  The  discharge  and  certificate  are 
merely  evidence  of  the  proceedings  and  decree,  but  clearly 
the  proceedings  and  decree  are  equally  as  good  evidence 
of  themselves.  They  establish  the  discharge^  and  the  fact 
that  the  certificate  was  granted.  Where  the  proceedings 
show  jurisdiction,  as  in  this  case,  the  decree  is  conclusive 
of  the  discharge,  and  therefore  the  certificate  is  not  im- 
portant when  the  proceedings  and  decree  are  pleaded. 
Magoon  v.  Warjield,  3  G-.  Greene,  293. 

Judgment  reversed, 

S,  Whicker,  for  appellant. 

CUmd  and  O*  Conner ^  and  Wm.  Penn  Clark,  for  appellee. 


BRADLEY  v.  JEFFERSON  COUNTY. 

A  connty  collector  and  treasurer  is  authorized  by  the  Code  to  employ  • 
deputj',  and  it  is  the  duty  of  county  court  to  make  reasonable  allowance 
for  the  services.  If  the  salary  is  not  stipulated  before  the  services  are  per- 
formed, reasonable  compensation,  to  be  determined  by  law  and  evidence^ 
must  be  made  after  the  services  are  rendered. 

Appeal  from  Jefferson  District  Court. 

Opinion  by  Hall,  J.  Bradley  was  collector  and  trea- 
surer of  Jefi^erson  county.  During  the  time  he  held  the 
office  it  became  absolutely  necessary,  for  a  proper  dis- 
charge of  the  duties  of  his  office,  owing  to  the  pressure  of 
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business,  that  he  should  employ  a  deputy  to  assist  in  the 
office.  This  he  did,  and  paid  him  a  fair  and  reasonable 
compensation  for  his  services.  ^ 

For  the  amount  so  paid  by  him,  he  presented  a  demand 
to  the  county  court,  who  refused  to  allow  it.  An  appeal 
was  taken  to  the  district  court,  and  the  district  court 
decided  that  he  should  not  be  paid,  and  rendered  judg- 
ment against  him,  from  which  decision  the  appeal  is  taken 
to  this  court. 

Section  417  of  the  Code  contemplates  precisely  such  a 
case  as  this,  and  provides  "  that  the  county  court  may 
make  a  reasonable  allowance  to  the  deputy."  The  court 
below  probably  construed  this  section  so  as  to  leave  the 
question  of  payment  discretionary  with  the  county  court. 
In  this  we  think  it  erred.  The  Code  contemplates  that 
the  county  court  may  make  the  allowance  at  the  time,  or 
prior  to  the  appointment  of  the  deputy ;  in  other  words, 
that  the  county  court  may  specify  a  reasonable  compensa- 
tion for  the  deputy  before  he  renders  the  services,  in  the 
form  of  a  stipulated  salary.  If  it  is  not  fixed  in  this 
manner,  and  the  services  are  rendered,  then  the  county 
must  pay  a  reasonable  compensation  for  the  necessary 
services  rendered;  and  this  amount  was  not  left  to  the 
capricious  notions  of  a  maUy  but  to  the  sound  discretion  of 
a  courts  which  should  be  controlled  by  law  and  evidence. 

Judgment  reversed. 

C.  NedUB,  for  appellant 

Knapp  and  Clinton^  for  appellee. 


302  SUPREME  COUHT  CASES, 


Furgison  v.  The  State. 


FURGISON  et  al.  tf.  THE  STATE. 

In  sn  action  npon  a  bail  bond,  when  a  copy  of  the  bond  is  annexed  to,  and 

thus  becomes  a  part  of  the  petition,  such  facts  as  are  established  by  the 

bond  need  not  be  averred  in  the  petition. 
Presumptions  of  law  need  not  be  averred  or  proved. 
By  making  a  bail   bond,  the  obligors  admit  the  facts  and  circumstances 

which  rendered  the  bond  necessary,  and  it  will  be  presumed  that  these 

facta  gave  the  officer  jurisdiction  to  take  the  bond. 

Appeal  from  Johnson  District  Court. 

Opinion  by  Greene,  J.  This  proceeding  was  com- 
menced on  the  relation  of  John  Parrott,  as  school  fund 
commissioner  of  Johnson  county,  against  Alfred  Furgison 
and  John  M.  Bay,  on  a  recognizance  bond  for  the  non- 
appearance of  said  Furgison  to  the  charge  of  larceny.  A 
petition  for  scire  facias  was  filed  under  the  Code.  The 
petition  shows  that,  October  27,  1852,  said  Bay  and  Fur- 
gison executed  a  bond  in  the  penal  sum  of  $350,  for 
the  appearance  of  Furgison  at  the  next  term  of  the  dis- 
trict court  to  answer  the  charge  of  larceny.  March  23, 
1853,  an  indictment  was  found  in  due  form  against  Fur- 
gison for  the  offense.  Furgison  failed  to  appear  at  the 
March  term,  1853,  agreeable  to  the  conditions  of  the  bond, 
and  it  was  thereupon  ordered  by  the  court  that  the  re- 
cognizance be  forfeited,  by  reason  of  which  the  relator 
claimed  the  penal  sum  therein  named  for  the  school  fund 
of  the  state.  These  facts  are  set  forth  in  the  petition, 
with  sufficient  detail  and  clearness. 

To  this  petition  Bay  demurred,  on  the  ground  that  the 
petition  does  not  aver  that  the  bond  was  accepted  by  a 
competent  officer ;  that  Furgison  was  not  admitted  to  bail, 
or  discharged  from  actual  custody  on  taking  bail,  by  a 
competent  court ;  that  the  magistrate  did  not  certify  his 
decision ;  and  that  said  bail  was  not  justified  by  affidavit. 
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The  demurrer  was  overruled,  and  this  decision  is  assigned 
for  error. 

Wft  think  the  court  ruled  correctly.  True,  the  matters 
referred  to  in  the  causes  of  demurrer  are  not  specifically 
averred  in  the  petition,  but  so  far  as  they  are  material,  they 
are  established  by  the  bond  itself,  which  is  made  a  part  of 
the  petition.  The  petition  and  bond  sufficiently  show  the 
admission  and  taking  of  bail.  It  is  not  necessary  that 
the  petition  should  aver  that  the  magistrate  certified  his 
decision,  or  that  the  bail  justified  by  affidavit.  These  are 
presumptions  of  law,  and  therefore  need  not  be  averred  or 
proved.  The  bond  itself  shows  that  it  was  taken  by  an 
officer  who  could  admit  to  bail  in  all  bailable  cases — Code, 
§  3216 — and  that  it  was  a  case  in  which  bail  might  legally 
be  taken. 

The  petition  shows  a  substantial  cause  of  action.  It 
states  all  the  material  facts  necessary  to  enable  the  state 
to  recover  upon  the  bond.  The  execution  of  the  bond,  and 
the  failure  to  perform  its  conditions,  create  the  liability 
of  defendants.  By  making  the  bond,  they  admit  the  facts 
and  circumstances  which  rendered  the  bond  necessary. 
It  is  not  at  any  rate  necessary  to  aver  those  facts  and 
circumstances  in  order  to  sustain  an  action  upon  the  bond. 
It  will  be  presumed  that  the  facts  in  the  case  gave  the 
officer  jurisdiction  to  take  the  bond. 

In  New  York  it  has  been  repeatedly  decided  that  a 
declaration  upon  such  a  recognizance  or  bond  need  not 
aver  the  existence  of  the  particular  facts,  which  prove  that 
the  officer  had  authority  to  take  it.  The  People  v.  Kane^ 
4  Denio,  530,  544;  The  People  v.  Mills,  5  Barb.,  511; 
Champlain  v.  The  People^  2  Comstock,  82. 

Judgment  affirmed. 

J.  D,  TempliUy  for  appellant, 

D.  C.  Cloud,  for  the  stale. 
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BOON  V.  ORR. 

In  an  action  of  trespass  before  a  justice  of  the  peace,  a  petition  was  filed, 

and  during  the  trial  was  mislaid,  but  was  subsequently  found,  and  on  appeal 
to  the  district  court  was  sent  up  with  the  transcript ;  held,  that  the  petition 
need  not  be  copied  into  the  docket,  and  that  as  the  petition  and  docket 
together  showed  a  cause  of  action,  the  case  should  not  be  dismissed. 
Rails,  laid  into  a  fence,  are  a  part  of  the  freehold,  and  belong  to  the  ovnor 
«f  the  soil. 

Appeal  from  Keokuk  District  Coubt. 

Opinion  hy  Hall,  J.  Orr  commenced  this  suit  before 
a  justice  of  the  peace  of  Keokuk  county.  This  cause  of 
action  is  stated  in  the  transcript  as  trespass  and  damages. 
There  appears  to  have  been  a  regular  petition  filed  by  the 
plaintiff,  which  was  mislaid  during  the  trial.  There  was 
a  judgment  for  the  plaintiff  before  the  justice,  and  an 
appeal  taken  by  defendant  to  the  district  court,  where  a 
rule  was  made  upon  the  justice  to  send  up  the  petition. 
This  rule  is  answered  by  the  justice,  by  sending  up  the 
original  petition,  stating  that  it  had  been  on  the  trial,  but 
accidentally  put  up  with  some  papers  of  the  plaintiff  and 
carried  off. 

On  the  trial  in  the  district  court,  in  the  place  of  issues, 
eight  interrogatories  were  propounded  to  the  jury,  as 
follows : 

"1.  Did  the  defendant  take  rails,  as  charged,  off  from 
the  land  described  ? 

"2.  Was  the  plaintiff  in  possession  of  the  premises 
described  in  the  petition,  at  the  time  the  rails  were 
taken  ? 

"  3.  Was  the  agreement  between  Huston  and  Boon, 
that  Boon  should  enter  the  said  land  upon  equal  shares 
— Huston  to  have  his  choice  of  shares  ? 

"  4.  At  the  time  the  rails  were  taken  off,  had  Huston 
notified  Boon  that  he  would  take  the  land  described  as  his? 
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**6.  At  the  time  the  rails  were  taken,  had  Orr  any 
written  contract  with  Boon  for  the  land  ? 

"  6.  At  the  time  the  rails  were  taken,  had  Boon  the 
legal  title  to  the  land  ? 

"  7.  What  was  the  value  of  the  rails  taken  hy  Boon  ? 

**  8.  What  damages  did  plaintiff  sustain  by  reason  of 
Boon's  taking  the  rails,  in  addition  to  the  value  of  the 
rails?" 

The  jury  returned  an  afl&rmative  answer  to  all  the  in- 
terrogations, except  the  4th  and  Sth,  and  assessed  f  15  or 
the  value  of  the  rails,  and  $5  damages  ;  upon  which  judg- 
ment was  rendered  for  plaintiff. 

There  are  several  errors  assigned  against  this  record,  all 
of  which  are  embraced  in  two  points :  1.  It  is  objected 
that  the  justice's  docket  does  not  show  a  cause  of  action 
against  the  defendant.  2.  That  the  court  below  erred  in 
rendering  a  judgment  for  the  plaintiff  below,  upon  this 
verdict. 

The  justice's  docket  is  certainly  up  to  the  ordinary 
standard  of  those  official  documents,  and  the  petition 
having  been  found,  removes  the  otherwise  plausible  causes 
for  complaint.  The  law  does  not  require  a  justice  to  copy 
the  petition  into  his  docket,  where  it  is  filed  in  writing. 
If  the  petition,  with  the  docket,  shows  a  cause  of  action, 
the  law  is  satisfied. 

The  finding  of  the  jury,  under  the  interrogatories  pro- 
pounded by  the  court,  ascertains  that  Boon,  the  defendant 
below,  held  and  owned  the  title  to  the  land  on  which  the 
alleged  trespass  was  committed.  That  Orr,  the  plaintiff 
below,  was  in  possession  of  a  close  upon  the  land,  and  that 
the  defendant  below  entered  the  close  and  carried  off  the 
rails,  thereby  exposing  the  crop  growing  within  the  en- 
closure to  damage.  That  the  value  of  the  rails  taken  was 
fifteen  dollars^  and  the  damage,  aside  from  taking  the 
rails,  wa,a  Jive  dollars.  The  court  rendered  a  judgment 
upon  this  special  finding  for  §20  and  cost  of  suit. 

The  doctrine  is  well  settled,  that  rails  laid  into  a  fence 
Vol.  IV.  21 
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upon  land  are  a  part  of  tlie  freehold,  and  the  property  of 
the  owner  of  the  soil.  Burleson  v.  Teeple  et  al.,  2  G-. 
Greene,  542  ;  *  Seymore  v.  Watson^  5  Black.,  555  ;  Blair 
V.  Worley,  1  Scam.,  173;   Goodrich  v.  Jones,  2  Hill,  142. 

The  judgment  of  the  court  below  makes  Boon  pay  Orr 
for  his  own  property,  and  in  which  Orr  had  no  title,  except 
mere  occupancy,  and  also  for  the  damage  done  to  the 
possession.  From  the  verdict,  Orr  had  no  interest  except 
naked  possession  against  which  a  trespass  could  be  com- 
mitted ;  he  had  no  right  to  damages  for  an  injury  to 
anything  else.  The  rails  and  their  value  were  proved  by 
the  jury  to  belong  to  Boon.  It  was  clearly  error  in  the 
court  below  to  give  judgment  for  the  plaintiff,  on  that 
verdict,  for  more  than  $5. 

The  judgment  of  the  district  court  will  therefore  be 
reversed,  and  judgment  rendered  in  this  court  for  $5. 
The  cost  of  this  court  to  be  taxed  against  the  appellee. 

Judgment  reversed. 

Templin  and  Casey,  for  appellant. 

•  SmUh  V.  Can-oil,  ante.  146 
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MARTINDALE  v.  KENDRICK. 

Where  the  husband  and  wife  and  their  only  child  were  drowned  by  the  Bama 
casualty,  and  where  the  child,  surviving  its  parents  for  a  few  minutes, 
inherited  their  estate :  held,  under  the  Rev.  Stat,  recognizing  the  civil 
law  as  to  degrees  of  kindred,  that  the  maternal  grandfather  of  the  child 
would  inherit  the  estate  in  preference  to  the  paternal  aunt. 

Appeal  from  Wapello  District  Coubt. 

Opinion  by  Greene,  J.  This  was  an  action  of  right 
commenced  by  appellant  against  appellee. 

We  learn  from  the  record,  that  John  Carter  acquired 
title  to  the  land  in  dispute,  by  purchase,  and  subsequently 
he,  his  wife,  and  only  child  were  drowned.  The  mother 
survived  the  father,  and  the  child  survived  the  mother,  but 
all  were  di-owned  by  the  same  casualty.  The  child  for  a 
few  minutes  inherited  the  estate. 

In  the  court  below,  the  question  arose  whether  Mary 
E.  Martindale,  the  sister  of  John  Carter,  and  aunt  of  the 
deceased  child,  or  William  Kendrick,  the  maternal  grand- 
father, should  become  the  heir  of  the  child.  The  decision 
was  in  favor  of  the  grandfather,  and  this  is  assigned  as 
error. 

The  Rev.  Stat,  of  1843  was  in  force  at  the  time,  and  so 
far  as  applicable,  must  govern  this  case. 

Rev.  Stat.,  p.  722,  §  1,  provides  that  "  if  the  intestate 
shall  have  no  issue,  and  no  father,  mother,  brother,  or  sister, 
his  estate  shall  descend  to  his  next  of  kin  in  equal  degree," 
&c.  Section  5  provides,  "  that  the  degrees  of  kindred 
shall  be  computed  according  to  the  rules  of  civil  law." 

The  rule  of  ''^  paterna  paternis,  materna  maternis^''  is 
interposed  as  an  objection  to  the  ruling  below.  It  is  true 
the  property  in  this  case  was  purchased  by  the  father,  so 
that  the  child  inherited  from  the  paternal  stock,  and  in  the 
absence  of  descending  heirs,  according  to  the  rules  of  civil 
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law,  the  property  would  ascend  and  revert  to  the  stock  from 
which  it  came,  and  hence,  under  this  just  and  humane  rule 
of  the  civil  law,  the  paternal  aunt  should  inherit  the  pro- 
perty instead  of  the  maternal  grandfather.  But  the  sec- 
tions of  the  statute  referred  to  above  provide  that,  in  a 
case  like  the  present,  "the  estate  shall  descend  to  his 
next  of  kin  in  equal  degree,"  and  that  the  degrees  of 
kindred  shall  be  computed  according  to  the  rules  of  civil 
law.  If  the  claimants  in  this  case  were  of  kin  in  equal 
degree,  the  property,  under  the  rule  ^^ paterna  paternis^'' 
would  necessarily  go  to  appellants. 

But  the  next  of  kin,  under  our  statute,  must  take  the 
property,  and  the  next  of  kin  by  the  civil  law  is  the  ma- 
ternal grandfather.  The  grandson  is,  in  regard  to  the 
grandfather,  in  the  second  degree  in  the  direct  line ; 
while  uncle,  or  aunt,  and  nephew,  are  only  in  the  third 
degree  of  the  collateral  line. 

By  the  civil  Code  of  La.,  Art.  910,  "  When  the  deceased 
has  died  without  descendants,  leaving  neither  brother  nor 
sister,  nor  descendants  from  them,  nor  father  nor  mother, 
nor  ascendants  in  the  paternal  or  maternal  lines,  his  suc- 
cession passes  to  his  collateral  relations."  In  this  case 
the  intestate  had,  in  its  grandfather,  an  ascendant  in  the 
maternal  line,  and  hence  the  property  could  not  go  to  \n& 
aunt,  a  collateral  relation. 

Judgment  affirmed. 

Smith,  McKinlay  and  Poor,  and  A,  Hall,  for  appellants* 

Geo,  G,  Wright,  for  appellee. 
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SINNAMON  p.  MELBOURN  et  at. 

Where  a  receipt  was  given  by  plaintiff,  after  the  suit  was  commenced,  bot 

before  the  trial,  on  obtaining  payment  of  defendant  "  in  full  of  all  debts, 

dues  and  demands,"  it  was  error,  on  the  trial,  to  reject  the  receipt  when 

offered  in  evidence. 
Where  the  defendant  offered  to  prove  by  a  competent  witness  "  how  much 

he  had  paid  the  plaintiff,"  the  testimony  should  not  have  been  rejected. 
The  Code,  in  directing  oral  pleadings  to  be  reduced  to  writing  by  the  justice 

of  the  peace,  is  directory,  and  a  party  should  not  be  prejudiced  if  he 

neglects  tiiat  duty. 
On  a  trial  l)efore  a  justice  of  the  peace,  a  general  denial  of  indebtedness  will 

be  presumed,  if  nothing  appears  to  the  contrary. 

Appeal  from  Wapello  District  Court. 

Opinion  by  Hall,  J.  This  suit  was  originally  com- 
menced by  Whipple,  as  the  next  friend  of  Melbourn, 
against  Sinnamon,  before  a  justice  of  the  peace.  The 
demand  was  for  work  and  labor  of  Melbourn  whilst  a 
minor.  There  was  a  trial  and  judgment  before  the  justice, 
in  favor  of  the  plaintiff,  whereupon  Sinnamon  appealed 
to  the  district  court.  On  the  trial  in  the  district  court, 
Sinnamon  offered  in  evidence  a  receipt  dated  March  7, 
1854,  which  date  was  after  the  suit  was  commenced,  but 
before  the  trial  before  the  justice,  and  had  been  offered  in 
evidence  before  the  justice.  The  receipt  was  as  follows ! 
"  Received  fifteen  dollars,  in  full  for  all  debts,  dues  and 
demands,  and  costs,  up  to  this  date,  from  Thomas  Sinna- 
mon.    Witness,  Wallace  Milline.     Thomas  Melbourn." 

The  plaintiff  objected  to  giving  the  receipt  in  evidence, 
and  the  court  sustained  the  objection,  and  ruled  that  the 
receipt  should  not  be  given  in  evidence ;  defendant  ex- 
cepted. The  defendant  then  called  a  competent  witness, 
and  asked  him  "  how  much  defendant  had  paid  Mel- 
bourn ?  *'  This  was  objected  to,  and  the  objection  sustained. 
Errors  are  now  assigned  against  the  decisions  of  the  court 
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below,  in  excluding  the  receipt  and  tlie  evidence  of  the 
witness.  The  docket  of  the  justice  does  not  specify  the 
state  of  the  pleadings. 

This  court  has  decided  that  payment  may  be  given  in 
evidence,  in  actions  upon  contract,  under  the  general  denial 
of  indebtedness.  Under  §  2284  of  the  Code,  the  pleadings 
"  may  be  written  or  oral."  Where  they  are  oral,  the  jus- 
tice is  directed  to  write  them  down  in  his  docket.  It  is 
impossible  to  look  over  this  record  without  being  satisfied 
that  the  defendant  below  resisted  the  plaintiff's  demand  at 
every  stage  of  the  proceeding ;  and  we  cannot  resist  the 
conviction,  that  the  case  was  tried  before  the  justice  upon 
the  merits  as  presented  by  the  denial  on  the  part  of  the 
defendant  of  the  plaintiff's  right  to  recover.  The  Code 
is  directory  to  the  justice  to  reduce  the  pleadings  to  writing 
when  they  are  oral,  and  it  ought  not  to  prejudice  the  parties 
if  he  does  not  do  so.  When  there  has  been  a  trial  of  the 
cause  before  the  justice,  a  general  denial  of  indebtedness 
will  be  presumed,  in  the  absence  of  anything  to  the  con- 
trary.    Some  charity  is  due  to  these  tribunals. 

It  is  contended  that  a  minor,  after  suit  is  brought,  has 
no  right  to  settle  the  cause  of  action.  This  point  was  not 
necessarily  before  the  court  below.  The  receipt  would 
tend  to  prove  that  the  plaintiff  had  received  $15,  and  jus- 
tice required  tliat  he  should  not  again  collect  the  same 
sum.  If  the  minor  was  paid,  the  law  was  satisfied,  and 
Sinnamon  should  be  allowed  for  the  payment.  Code, 
§  1490 ;  3  Hill,  149. 

We  think  that  the  receipt  was  improperly  rejected,  and 
that  evidence  of  payment  was  improperly  excluded  by  the 
court  below. 

Judgment  reversed. 

H.  B,  Hendershott,  for  apjjellant. 
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WHITCOMB  V.  HOLLOWAY. 

Tlie  neglect  of  a  justice  to  make  his  returns  to  the  district  conrt^  at  least  five 
days  before  the  next  term,  is  not  good  ground  for  dismissing  the  appeaL 

Appeal  from  Mills  District  Coubt, 

Opinion  hy  Greene,  J.  N.  N.  Holloway  recovered 
judgment  in  an  action  of  replevin  before  a  justice  of  the 
peace.  Defendant  appealed.  In  the  district  court,  plaintiff 
moved  to  dismiss  the  appeal,  on  the  ground  that  the  justice 
had  neglected  to  make  his  return  to  that  court,  at  least 
five  days  before  the  term,  as  directed  by  the  Code,  §  2340. 
Motion  granted. 

This  decision  is  erroneous.  The  appeal  appears  to  have 
been  regularly  taken  more  than  ten  days  before  the  term 
of  the  district  court,  and  it  was  the  duty  of  the  justice  to 
make  his  return  at  least  five  days  before  that  term,  but  his 
neglect  to  do  so  could  not  destroy  the  plaintiff's  rights 
under  the  appeal.  It  might  justify  a  continuance  of  the 
cause,  but  it  could  not  authorize  the  court  to  dismiss  the 
appeal. 

The  appellant  had  performed  the  requirements  of  the 
Code  in  perfecting  his  appeal,  and  cannot  be  deprived  of 
that  right  by  the  laches  of  the  justice  in  making  his  returns 
to  the  district  court. 

The  judgment  of  the  court  below  is  therefore  reversed, 
with  directions  to  entertain  the  appeal,  and  to  grant  a  trial 
de  novo. 

Judgment  reversed. 

Wm.  Penn  Clark^  for  appellant. 

H.  D.  Solomon,  for  appellee. 
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DEAN  9.  MORRIS. 

Porchasera  at  Jndidal  sales  most  take  notice  of  the  titles  for  which  thej 

bid. 
A  purchaser  cannot  SToid  liis  bid  at  a  sheriff's  sale  by  showing  a  defective 

title  in  the  judgment  debtor. 
Fraud  not  sufficiently  charged,  by  averring  that  the  coroner  and  attorney 

knew  that  the  title  of  the  land  sold  on  execution  by  the  coroner  was 

defective. 

Appeal  from  Van  Buren  District  Court. 

Opinion  by  Hall,  J.  Morris,  as  coroner  of  Van  Buren 
county,  had  several  executions  in  his  hands  in  favor  of 
divers  parties,  against  Morlow,  the  sheriff.  The  executions 
were  issued  upon  judgments  in  Van  Buren  district  court. 
The  executions  had  been  levied  upon  several  tracts  of  land, 
amongst  them  was  the  north-east  quarter  of  north-west 
quarter  of  section  25,  township  69,  range  ten.  After  adver- 
tising, the  property  was  offered  at  public  sale,  when  Dean 
bid  for  said  tract  of  land  the  sum  of  $100,  and  the  same 
was  struck  off  to  him  by  the  coroner,  Morris.  Dean  ascer- 
tained that  Morlow  had  conveyed  this  land  to  one  Lusk, 
before  the  date  of  the  judgment,  by  deed  of  general  war- 
ranty ;  that  Lusk  had  filed  his  deed  for  record,  and  had 
the  regular  indorsements  and  certificate  from  the  recorder,  - 
but  the  recorder  had  misdescribed  the  land  on  the  record 
in  recording  the  deed.  Thereupon  he  refused  to  pay  the 
sum  bid,  and  sets  up  those  facts :  and  charges,  that  the 
coroner  and  the  judgment  creditors  of  Morlow,  and  their 
attorney,  had  full  notice  of  the  sale  of  the  land  by  Morlow 
to  Lusk,  and  the  mistake  of  the  recorder  in  recording  the 
deed ;  and  charges,  that  the  Xqvj  and  sale  of  the  land  as 
Morlow's  "  was  a  fraud  upon  bidders  at  said  sale,"  and 
that  he  has  received  no  consideration  for  said  sum  of 
money,  and  that  he  has  received  no  certificate  of  purchase 
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or  deed.  The  plaintiff  below  demurred  to  the  answer, 
upon  which  there  was  a  judgment  for  the  plaintiff,  for 
the  $100  and  costs. 

The  doctrine  is  well  settled  that  purchasers  at  judicial 
sales  must  take  notice  of  the  title  for  which  thev  bid. 
"  Caveat  emptor^''  let  the  purchaser  beware,  is  a  legal 
maxim,  and  a  note  of  universal  warning  to  all  who  deal 
with  auctioneer  officers  of  the  law.  These  officers  do  not 
profess  to  have  a  knowledge  of  the  title  of  property  thev 
offer  for  sale.  Thev  give  no  warranty,  nor  profess  to  sell 
any  interest  beyond  that  of  the  judgment  debtor.  A  pur- 
chaser cannot  avoid  his  bid,  or  excuse  himself  from  paying 
the  amount  by  showing  a  defective  title  in  the  judgment 
debtor.  4  McLean,  R.,  607  ;  3  Scam.,  502  ;  4  Scam.,  486 ; 
1  Oilman,  220;  8  Blackf.,  432:  2  Carter,  Inda.,  526. 

The  allegations  in  the  answer,  that  the  facts  of  lewiusr 
on  land  and  offering  it  for  sale,  that  the  coroner  and  attor- 
ney of  judgment  creditors  knew  MorLr-w  had  no  title  to  the 
land,  "  was  a  fraud  upon  bidders  at  the  sale,"  is  not  a 
sufficiently  distinctive  charge  and  allegation  of  fraud  so  as 
to  present  that  issue ;  and  even  if  that  defense  had  been 
fidly  presented,  there  is  some  doubt  whether  a  court  of  law 
would  entertain  the  issue  in  that  shape.  Without  giving 
any  intimation  on  this  point,  we  cannot  but  think  that  a 
court  of  equity  would  be  the  most  appropriate y"6>;-?/w. 

Judgment  affirmed. 

C  C.  NoursBy  for  appellant. 
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PORTER  et  al.  v,  WILSON. 

Where  a  petition,  founded  upon  an  attachment  bond,  avers  that  "  the  attach* 
ment  was  wrongfully  and  wilfully  sued  out  by  the  defendant,  when  in 
truth  and  in  fact  the  plaintiff  was  not  indebted  to  them  in  any  amount 
wiiatever,"  it  is  sufficient  without  any  averment  ab  to  belief. 

In  an  action  upon  an  attachment  bond,  where  the  plaintiff  seeks  to  recover 
on  the  ground  that  he  was  not  indebted  to  the  attachment  plaintiff,  the 
petition  need  not  give  the  substance  of  the  affidavit. 

Appeal  from  Louisa  District  Court. 

Opinion  hy  Gtreene,  J.  Action  on  an  attachment  bond. 
The  petition  avers  that  the  attachment  was  wrongfully  and 
wilfully  sued  out  by  the  defendants,  Porter  and  Lucas, 
and  that  the  plaintiff  was  not  indebted  to  them.  The 
defendants  demurred  to  the  petition,  and  for  causes 
allege  :  1.  That  the  petition  does  not  state  that  the 
defendants  had  not  sufficient  cause  for  believing  that  the 
facts  stated  in  the  affidavit  for  the  attachment  were  true. 
2.  That  the  affidavit,  or  the  substance  of  it,  is  not  stated  in 
the  petition.  The  demurrer  was  overruled,  and  judgment 
rendered  against  defendants. 

1.  In  support  of  the  first  cause  of  demurrer,  appellants 
refer  us  to  the  case  of  Winchester  v.  Cox^  *  but  we  think 
that  case  has  no  analogy  to  the  present.  In  that  case  the 
attachment  was  claimed  to  be  wrongful  upon  the  aver- 
ment: "That  the  plaintiffs  were  not  about  to  dispose  ot 
or  remove  their  property,  without  leaving  sufficient  in  the 
state  to  pay  their  debts,  with  intent  to  defraud  their 
creditors."  It  was  held  that  this  averment  might  be 
true,  and  still  the  attachment  not  be  wrongful,  if  they 
had  given  sufficient  cause  for  believing  that  they  were 
thus  disposing  of  their  property ;  and  that  the  petition 
should  have  presented  the  true  issue :  "  That  there  was 

*  Ante.  121 
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not  sufficient  cause  for  believing  the  fact."  This  petition 
presents  an  entirely  different  issue.  It  claims  that  the 
attachment  was  wrongful,  because  the  plaintiff  was  not 
indebted  to  the  defendants  in  any  sum  whatever,  when 
they  swore  out  the  attachment  against  him.  If  there 
was  no  indebtedness,  it  follows  that  there  was  no 
ground  for  an  action,  and  a  fortiori  none  for  the 
auxiliary  process  of  attachment.  This  averment  of  no 
indebtedness  strikes  at  the  very  foundation,  and  charges 
the  entire  proceedings  as  being,  not  only  wrong,  but  op- 
pressive. 

An  indebtedness  is  a  reality.  It  is  not  a  matter  of 
mere  speculation  or  inference,  of  supposition  or  belief,  in 
relation  to  the  motives  of  another.  It  is  an  absolute 
verity,  and  should  be  best  known  to  him  who  claims  it. 
A  plaintiff  is  not  dependent  upon  mere  belief;  he  should 
know  that  the  defendant  is  indebted  to  him  before  he  is 
justified  in  attaching  his  property,  and  perhaps  thus 
inflicting  an  irreparable  injury.  The  evidences  of  an  in- 
debtedness are  controlled  by  the  creditor,  and  should  be 
best  known  to  him.  He  acts  upon  actual  knowledge,  not 
belief.  A  plaintiff  should  know  that  he  has  a  legal  demand 
against  the  defendant,  before  proceeding  against  him  by 
attachment,  and  if  he  does  proceed  against  him  without 
such  a  demand,  he  cannot  avoid  placing  him  in  statu  quo, 
by  claiming  that  he  had  sufficient  cause  for  believing  that 
defendant  was  indebted  to  him.  A  party  should  never 
think  of  an  attachment  without  knowing  that  he  has  a 
good  cause  of  action.  If,  after  knowing  that,  he  has 
sufficient  reason  for  believing  that  his  debtor  is  acting  in 
reference  to  those  matters  in  the  manner  specified  by  the 
Code,  then,  and  only  then,  will  he  be  justified  in  that 
violent  process. 

In  Winchester  v.  Cox,  we  use  this  language:  "  If  the 
conduct  and  reputation  of  the  debtor  was  that  of  a 
reliable  and  solvent  business  man,  qt  if  he  was  not 
legally  indebted  to   the  plaintiff,  he  might  then  assume 
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that  the  attachment  was  wrongful,  and  recover  damages 
upon  the  bond." 

2.  In  this  case,  under  the  averment  of  "  no  indebted- 
ness," we  can  see  no  reason  why  the  petition  should  give 
even  the  substance  of  the  affidavit.  The  action  is  not  found 
upon  the  affidavit,  and  as  the  petition  contains  a  statement 
of  the  facts  constituting  the  cause  of  action,  and  explicitly 
claims  a  remedy  upon  the  bond,  we  cannot  understand 
why  the  affidavit  should  be  deemed  material.  In  a  case 
like  the  present,  it  is  not  necessary  that  the  petition  should 
make  any  averments  in  reference  to  the  affidavit ;  and  we 
conclude  that  the  court  below  did  not  err  in  overruling  the 
demurrer. 

Judgment  affirmed. 

J.  Butler,  D,  C,  Cloud  and  H.  O*  Conner  ^  for  appel- 
lants. 

Starr  and  Phelps,  for  appellee. 
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HEICHEW  V.  HAMILTON. 

In  an  action  apon  a  contract,  in  which  the  defendant  sold  land,  as  a  tavern 
Btand,  to  the  plaintiff,  under  the  express  stipulation,  as  an  indneement  to 
the  purchaser,  that  the  defendant  should  discontinue  tavern-keeping  at 
bis  residence  near  the  land  sold  :  held,  that  such  contract  was  violated  by 
occasionally  keeping  travelers  for  pay  ;  that  the  defendant  could  not  be 
justified  in  entertaining  any  part  of  the  traveling  public  for  compensa* 
tion,  and  that  the  plaintiff  need  not  prove  special  damages. 

Where  there  has  been  a  previous  recovery  on  the  same  contract,  the  plaintiff 
may  set  up  such  previous  recovery,  by  way  of  estoppel,  to  show  that  certain 
stipulations  in  the  contract,  as  conditions  precedent  on  his  part,  had  l)een 
complied  with,  and  the  defendant  was  estopped  from  denying  all  but  the 
■ubsequent  breach  and  damage. 

Appeal  from  Dubuque  District  Court, 

Opinion  by  Hall,  J.  This  case  was  originally  com- 
menced before  a  justice  of  the  peace,  and  appealed  to  the 
district  court.  The  suit  was  brought  upon  a  contract,  by 
which  the  defendant  sold  the  plaintiff  a  tract  of  land  for 
the  purpose  of  a  tavern  stand,  and  in  the  sale,  as  a  part 
consideration,  agreed  that  as  soon  as  the  plaintiff  had 
erected  suitable  buildings,  and  was  prepared  to  keep 
tavern,  that  the  defendant,  who  had  previously  been  en- 
gaged in  that  business,  would  quit  the  business  in  favor 
of  plaintiff.  The  defendant  denied  the  contract,  and 
also  the  breach  of  contract,  and  also  that  plaintiff  was 
prepared  to  entertain  the  traveling  public.  The  plaintiff 
interposed  to  defendant's  answer,  by  way  of  estoppel,  a 
judgment  in  plaintiff's  favor  against  the  defendant  in  the 
district  court  of  Dubuque  county,  in  a  suit  brought  upon 
the  same  contract.* 

Upon  the  trial  below,  the  cotirt  instructed  the  jury, 
**  that  before  the  defendant  could  recover  he  must  prove 
Bpecial  damages ;    that  having  declared  upon  a  special 

•  Heichew  v.  Hamilton,  3  G.  Greene,  596. 
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contract,  the  plaintiff  must  prove  the  special  contract  as 
Bet  forth ;  that  before  the  plaintiff  could  recover,  the 
plaintiff  must  prove  that  the  defendant  kept  a  tavern; 
and  that  occasionally  keeping  travelers  for  pay  does  not 
constitute  tavern-keeping;  that  if  the  jury  believed  that 
there  was  any  contract,  and  that  such  contract  was  that 
defendant  should  quit  tavern-keeping  when  plaintiff  was 
prepared  to  keep  tavern,  the  plaintiff  must  prove  that  he 
was  prepared  to  keep  tavern  before  he  can  recover  damages 
for  defendant's  tavern-keeping."  The  plaintiff  below  took 
exceptions  to  these  instructions  to  the  jury,  and  assign 
errors  thereon. 

In  the  instructions  given  by  the  court,  the  idea  is  clearly 
advanced  to  the  jury,  that  to  constitute  a  breach  of  the 
contract,  nothing  short  of  the  defendant's  holding  himself 
out  to  the  world  as  a  tavern-keeper,  and  making  a  regular 
and  notorious  business  of  keeping  tavern,  would  be  suffi- 
cient to  constitute  a  breach.  In  this  the  court  went  too 
far.  There  certainly  can  be  a  point  where  the  contract 
would  be  broken,  short  of  an  open  and  shameless  public 
breach  and  defiance  of  his  clear  obligation.  There  was  a 
purpose  and  an  object  which  the  parties  had  in  view  when 
they  entered  into  the  contract,  and  the  defendant  was 
bound  to  act  in  good  faith,  and  carry  out  that  object  and 
purpose.  To  entertain  a  friend  or  a  stranger,  who  could 
go  no  farther,  or  persons  whom  the  plaintiff  could  not 
accommodate,  to  exercise  all  the  benevolence  and  charity 
of  a  private  house-keeper,  would  be  no  breach  of  this  con- 
tract ;  but  he  cannot  evade  its  spirit  and  requirements  by 
evasive  restrictions  and  limitations  in  the  manner  that  he 
serves  and  entertains  the  traveling  public.  He  must  act 
in  good  faith;  he  must  quit  the  business;  not  half  quit 
and  half  not. 

The  true  rule  is  one  that  common  honesty  will  instantly 
see,  define  and  apply.  The  defendant  could  not  entertain 
any  part  of  the  traveling  public  for  the  mere  purpose  of 
receiving  the  compensation  that  he  might  receive,  without 
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violating  this  contract.  He  must  have  been  influenced 
by  some  other  motive  than  mere  pay,  or  he  acted  in  bad 
faith  towards  the  plaintiflF. 

The  record  of  the  former  recovery  was  pleaded  by 
plaintiff,  by  way  of  estoppel,  and  had  the  effect  upon  the 
record  to  estop  the  defendant  from  denying  every  fact  in 
issue  between  the  parties,  except  the  breach  of  the  con- 
tract, and  the  amount  of  damages.  The  plaintiff  had 
established  the  fact  that  he  was  prepared  to  keep  tavern 
on  the  first  trial,  or  he  could  not  have  recovered.  That 
fact  once  established  is  presumed  to  continue  until  its 
contrary  is  shown.  The  instructions  of  the  court  that  the 
plaintiff  must  prove  that  he  was  prepared  to  keep  tavern 
was  erroneous.  When  the  phiintiff  had  proved  a  breach 
of  the  contract,  he  was  entitled  to  at  least  nominal 
damages,  and  it  was  not  required  of  him  to  prove  special 
damages.  In  cases  of  this  kind,  it  is  difficult  to  fix  upon 
a  rule  by  which  damages  can  be  satisfactorily  ascertained. 
It  is  not  expected  that  a  plaintiff  can  prove  a  precise  sum 
abstracted  from  his  profits  by  a  violation  on  the  part  of  a 
defendant,  but  the  jury  should  be  careful  to  find  sufficient 
damages  to  admonish  the  defendant  that  "  honesty  is  the 
best  policy.** 

Judgment  reversed. 

Smithy  McKinlay  and  Poor,  for  appellant. 

Clark  and  Bissell,  for  appellee. 
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ABBOTT  V.  WHIPPLE. 

Where  a  party  seeks  to  recover  damages  for  the  wrongful  suing  ont  of  an 
attachment,  his  action  sbonld  be  founded  on  the  attachment  bond. 

Where  a  petition  is  founded  upon  an  attachment  bond,  the  allegation  that 
"  the  attachment  was  wrongfully  sued  out  with  wilful  wrongfulness,"  need 
not  be  accompanied  with  the  averment  that  the  defendant  had  no  suffi- 
cient reason  to  believe  the  facts  in  the  attachment  affidavit  to  be  trae. 

Appeal  from  Louisa  District  Court. 

Opinion  by  Greene,  J.  Tlie  original  petition  filed  in 
this  case  by  Edward  C.  Whipple,  against  Charles  H. 
Abbott,  claimed  to  recover  damages  to  the  amount  of 
$1000,  for  suing  out  with  wilful  wrongfulness  a  writ  of 
attachment  against  said  Whipple.  The  petition  made  no 
reference  to  the  attachment  bond,  and  claimed  the  damages 
as  an  item  of  account.  An  amended  petition  was  filed, 
which  averred  that  an  attachment  bond  had  been  filed 
before  the  attachment  was  sued  out^  and  "  that  the  attach- 
ment was  wrongfully  sued  out  with  wilful  wrongfulness." 
To  this  amended  petition  a  demurrer  was  filed,  setting 
forth  as  special  cause  the  following :  ' 

1.  The  suit  is  not,  as  it  should  be,  brought  on  the 
attachment  bond. 

2.  The  said  plaintiff  does  not  aver  in  his  petition  that 
the  defendant  had  not  good  reason  to  believe  the  facts  in 
the  attachment  affidavit  to  be  true. 

The  demurrer  was  overruled  by  the  court,  and  that 
ruling  is  assigned  as  error.  The  amended  petition  has  a 
copy  of  the  bond  annexed,  but  it  does  not  in  any  way 
claim  to  recover  upon  the  bond.  It  merely  alleges  that  a 
bond  was  filed,  and  gives  the  names  of  the  obligors ;  and 
yet  it  declares  no  cause  of  action  against  them  upon  the 
conditions  of  the  bond.  This  right  of  action  for  damages 
resulting  from  a  wrongful  suing  out  of  an  attachment  ia 
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authorized  by  the  Code,  §§  1853, 1854.  But  these  sections 
require  a  bond  and  security  from  the  plaintiff,  to  be  ap- 
proved by  the  clerk,  for  the  use  of  the  defendant,  condi- 
tioned that  the  plaintiff  will  pay  all  damages  which  the 
defendant  may  sustain  by  reason  of  the  wrongful  suing 
out  of  the  attachment.  This  gives  the  injured  party  a 
plain  and  adequate  remedy,  "  in  an  action  on  such  bond." 
Section  1854,  "  nor  need  he  wait  until  the  principal  suit 
is  determined  before  he  brings  suit  on  the  bond."  As 
the  petition  in  this  case  does  not  claim  to  be  founded 
on  the  bond,  and  is  not  against  the  obligors,  it  cannot 
be  regarded  as  a  suit  on  the  bond,  and  consequently 
does  not  come  within  the  two  sections  of  the  Code  to 
which  we  have  referred.  It  does  not  therefore  contain  a 
statement  of  facts  constit^iting  a  cause  of  action.  Upon 
this  point,  then,  we  think  the  demurrer  should  have  been 
sustained. 

2.  The  second  cause  of  demurrer  is,  we  think,  without 
foundation,  under  the  amended  petition,  but  it  would  have 
been  good  against  the  original  petition,  which  merely 
denied  the  facts  in  the  affidavit,  upon  which  the  attach- 
ment was  authorized,  without  averring  that  the  defendant  * 
had  not  sufficient  reason  to  believe  those  facts,  as  required 
in  Winchester  v.  Cox ;  *  but  the  amended  petition  avoids 
this  difficulty.  It  charges  directly,  though  in  general 
terms,  that  the  attachment  was  wrongfully  sued  out,  and 
seeks  to  recover  exemplary  damages,  by  avouching  that  it 
was  sued  out  with  wilful  wrongfulness.  True,  the  state- 
ment of  facts  is  not  very  specific,  but  if  this  statement  was 
made  in  a  petition  founded  upon  the  bond,  with  the  bond 
annexed  as  a  part  of  the  petition,  it  would  be  good,  because 
it  is  in  the  language  of  the  Code,  and  founded  upon  a 
written  instrument.  Although  the  allegations  are  broad, 
still  they  "  convey  a  certainty  of  meaning,"  they  show  a 
"  substantial  cause  of  action,"  if  that  action  had  been 
founded  upon  the  bond ;  and  they  tender  an  issue  of  fact* 

•  Ante,  121. 
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that  may  be  specifically  admitted  or  denied  by  the  answer. 
If  denied,  the  only  questions  to  be  determined  by  the  jury 
are  :  1 .  Was  the  attachment  wrongfully  sued  out  ?  2.  Was 
the  attachment  sued  out  wilfully  wrong? 

Under  such  an  issue,  it  is  true  the  plaintiff  would  not 
be  confined  to  any  specific  part  of  the  proceedings  to  show 
the  wrongful  act,  and  still  it  is  such  as  the  conditions  of 
the  bond  contemplate,  and  it  is  authorized  by  the  Code. 

Judgment  reversed. 

J.  Scott  Richman,  H.  G*  Conner  and  D.  C,  Cloudy  for 
appellant. 

J".  Butler  J  for  appellee. 


>  •  «  »  <  ■ 


THOMPSON  et  <d.  v.  CAMPBELL. 

Where  proceedings  come  before  the  district  court  by  change  of  venike,  with 
no  other  lecord  or  papers  than  the  petition  and  order  for  the  change  of 
renue,  the  suit  may  be  dismissed. 

Appeal  from  Jefferson  District  Court. 

Opinion  by  Hall,  J.  On  the  15th  day  of  March,  1854, 
there  was  filed  in  the  office  of  the  clerk  of  the  district  court 
of  Jefferson  county  a  petition  for  a  change  of  venue  in 
the  above  cause,  with  an  order  from  the  judge  of  the  fifth 
judicial  district,  directing  and  ordering  such  change.  These 
pHl)ers  were  regularly  certified  and  transmitted  to  Jefferson 
county  by  the  clerk  of  the  district  court  of  Marion  county. 
No  other  papers  accompanied  the  petition  and  order  for 
the  change  of  venue.  These  papers  were  filed  by  the 
clerk  of  Jefferson  county,  and  the  case  was  docketed  for 
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the  March  term.  At  the  March  term,  the  com't  dismissed 
the  suit  for  want  of  jm-isdiction.  The  plaintiff  appealed  to 
this  com't. 

We  cannot  see  what  other  order  the  district  com-t  could 
have  made.  By  the  neglect  of  somebody,  there  was  no 
cause  for  that  court  to  try,  and  no  question  to  adjudicate, 
except  whether  the  case  should  remain  on  the  docket  as  a 
matter  of  form.  We  cannot  inquire  into  the  proceedings 
had  in  Marion  county,  only  as  they  have  been  certified  to 
Jefferson  county ;  but  if  the  plaintiff  has  been  injured  by 
the  neglect  of  any  of  the  officers,  he  has  his  remedy  against 
them. 

Judgment  affirmed. 

J.  E.  Nealy  for  appellants, 

Charles  Negus,  for  appellee. 
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PINKNEY  V.  PINKNEY. 

Where  a  petition,  filed  by  the  husband,  alleges  as  cause  for  divorce,  "that  she 
has  wilfully  absented  herself  from  her  home  with  the  petitioner  for  the 
space  of  three  years,"  it  is  fatallj'  defective,  unless  it  also  alleges  that  she 
absented  herself  "  without  sufficient  cause." 

In  a  petition  for  divorce  it  is  not  sufficient  to  allege,  "  that  he  and  his  said 
wife  cannot  live  in  peace  and  happiness  together,  and  that  their  welfare 
requires  a  separation."  The  petition  should  allege  facts  and  circumstances 
that  wonld  render  the  above  conclusion  "fully  apparent."    Code,  §  1482. 

A  petition  for  divorce  should  distinctly  state  the  facte  constituting  the  cause, 
and  should  show  prima  facie  that  the  complainant  is  the  injured  party, 
before  a  divorce  is  decreed  by  default. 

A  decree  of  divorce  cannot  be  justified  unless  the  evidence  tends  to  show  that 
the  separation  relied  upon  was  wilful,  and  that  the  complainant  was  not 
instrumental  in  procuring  it ;  or  unless  the  evidence  will  justify  the  con- 
clusion that  the  peace,  happiness  and  welfare  of  the  parties  require  it,  and 
that  the  complainant  is  the  injured  party. 

A  notice  by  publication  not  valid,  unless  ordered  by  the  court,  after  the 
original  notice  was  returned,  '*  not  found,"  to  the  court,  at  the  appearance 
day  therein  designated. 

An  affidavit  or  proof  that  a  notice  and  petition  were  directed  through  the 
post-office,  as  required  by  the  Code,  should  show  that  the  post-office  to 
which  they  were  mailed  was  the  usual  residence  of  the  defendant,  and  that 
they  were  mailed  in  sufficient  time  before  the  appearance  term. 

A  judgment  by  default  should  not  be  rendered  against  a  party  not  personally 
served,  until  the  court  is  satisfied  that  every  requirement  of  the  Code,  in 
reference  to  the  notice,  has  been  performed. 

Appeal  from  Henry  District  Court. 

Opinion  hy  Greene,  J.  Theadore  A.  Pinkney  filed  his 
petition  in  the  district  court  of  Henry  county  for  a  divorce 
from  his  wife,  Sybil  M.  Pinkney,  alleging  two  causes : 

1.  "  That  she  has  wilfully  absented  herself  from  her  home 
with  your  petitioner  for  the  space  of  three  years." 

2.  "  That  he  and  his  said  wife  cannot  live  in  peace  and 
happiness  together,  and  that  their  welfare  requires  a  sepa- 
ration.'* 

The  wife  being  a  resident  of  Florida,  notice  of  the  petition 
was  given  by  publication  in  the  Iowa  True  Democrat,     In 
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six  weeks  after  the  petition  was  filed,  a  decree  wa«  rendered 
dissolving  the  marriage  contract,  on  the  deposition  of  a 
single  witness,  Isaac  Pinkney,  who  testified : 

1.  "  They  have  been  living  separate  and  apart  from  each 
other  for  the  space  of  two  years  and  upwards." 

2.  "  From  my  knowledge  of  the  circumstances  attending 
the  separation  of  the  parties,  I  am  satisfied  that  they  can- 
not again  live  together  as  man  and  wife,  and  that  their 
separation  is  desirable." 

Several  objections  are  urged  to  the  proceedings  below, 
which  may  be  considered  under  three  heads :  1.  Is  the 
petition  good  ?  2.  Is  the  evidence  adequate  ?  3.  Was  the 
notice  sufficient? 

1.  As  to  the  petition.  The  first  cause  of  divorce  stated 
in  the  petition  does  not  aver  that  she  absented  herself 
^^  without  sujfident  cause.''''  This  omission  is  fatal.  Under 
^Q,  fourth  cause  given  in  the  Code,  §  1482,  it  is  necessary 
for  the  husband,  seeking  a  divorce,  to  show  that  he  has  not 
only  been  wilfully  deserted  by  his  wife,  but  also  that  she 
has  absented  herself  '"''without  a  reasonable  cause^''  for  the 
space  of  one  year.  There  may  have  been  good  cause  for 
the  wilful  desertion  and  continued  absence.  The  husband 
himself  may  have  been  unfaithful  and  false.  He  may  have 
refused  to  his  wife  the  comforts  of  a  home,  and  the  neces- 
saries of  life.  He  may,  by  the  severity  of  his  conduct,  and 
by  continued  acts  of  flagrant  infidelity,  have  rendered  that 
home  intolerable  to  liis  wife,  and  have  rendered  her  absence 
necessary,  or  at  least  reasonable.  This  averment  does  not 
show  Si 2)rima  facie  case  for  divorce,  and  we  think  the  plain- 
tiff" equally  unfortunate  in  alleging  his  second  ground. 

Our  Code,  §  1482,  provides  for  an  eighth  cause  of  divorce : 
"  When  it  shall  be  made  fully  apparent  that  the  parties 
cannot  live  in  peace  and  happiness  together,  and  that  their 
welfare  requires  a  separation."  There  are  no  facts  or  cir- 
cumstances stated  in  the  petition  that  can  render  the  above 
conclusion  "  fully  apparent,"  and  applicable  to  the  present 
parties.     There  is  no  averment  of  act,  conduct,  or  disposi- 
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tion  of  the  wife  to  justify  the  inference  that  the  parties 
cannot  live  in  peace  and  happiness  together,  or  that  their 
welfare  requires  a  separation. 

A  party  seeking  a  divorce,  under  this  head,  should  state 
something  more  than  the  conclusion  sought.  He  should 
allege  his  foundation,  make  out  his  case,  state  facts  and 
reasons  sufficient  to  make  the  conclusion  ^^ fully  apparent " 
to  the  court,  that  the  peace,  happiness  and  welfare  of  the 
parties  render  it  necessary  to  sever  the  bonds  of  matri- 
mony. 

The  petition  should  not  only  distinctly  state  the  facts 
constituting  the  cause  of  divorce,  but  it  should  also  show, 
prima  facie,  that  complainant  is  the  injured  party,  in  order 
to  admit  proof  of  these  essential  facts,  before  the  court 
should  decree  a  divorce  by  default. 

A  law  so  unusual,  so  relaxing  in  its  influence  upon  the 
sacred  obligations  of  marital  contracts,  should  not  be 
loosely  administered,  nor  should  the  petition  under  it  be 
bolstered  up  by  latitudinarian  intendment.  As  the  petition 
does  not  contain  averments  of  facts  necessary  to  be  proved, 
it  should  have  been  dismissed. 

2.  As  to  the  evidence.  There  is  but  one  depr«sition  in 
the  case,  as  already  stated.  Defective  as  are  the  averments 
in  the  petition,  the  evidence  is  still  more  so.  It  does  not 
show  that  the  separation  was  wilful,  nor  that  complainant 
was  not  instrumental  in  procuring  it.  Nor  does  it  estab- 
lish any  fact  or  reason  to  justify  the  conclusion  that  the 
peace,  happiness  and  welfare  of  the  parties  required  a 
divorce,  nor  show  that  complainant  is  the  injured  party. 

3.  The  original  notice,  it  appears,  was  issued,  and  was  re- 
turned non  est  inventus,  and  was  inserted  for  publication  on 
the  4th  day  of  January,  1854,  and  that  at  the  ensuing  March 
term  of  court  a  decree  was  rendered  against  defendant.  It 
is  objected  that  this  precipitate  method  of  giving  notice  by 
publication  is  not  authorized.  The  Code,  §  1725,  provides 
that  upon  a  return  of  "  not  found,"  service  may  be  made 
by  publication  in  some  newspaper,  &c.    The  Code  does  not 
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define  to  whom,  or  when,  the  return  of  original  notice  shall 
be  made,  before  service  by  publication  can  be  made.  But 
we  think,  in  contemplation  of  law,  that  the  return  should 
be  made  to  the  court,  and  not  to  the  clerk,  and  that  it 
should  not  be  returned  till  the  first  day  of  the  term  at  which 
the  defendant  is  required  to  plead.  We  say  the  writ  should 
be  returned  to  the  court,  because,  in  pursuance  of  law,  all 
process  should  be  returned  to  the  court  whence  it  issued, 
in  order  to  confer  jurisdiction  over  the  party.  The  object  of 
the  process  is  to  bring  the  party  into  court^  and  not  before 
the  clerk,  and  when  such  process  or  notice  is  duly  served 
and  returned,  the  defendant  is  held  to  be  in  court  at  the 
appearance  term,  and  may  be  proceeded  against  accord- 
ingly. But  if  not  found,  the  court  may  order  an  alias^  or 
even  a  pluries  writ  or  notice,  to  be  issued.  K  satisfied  that 
due  diligence  had  not  been  used  by  the  said  officer,  or  if 
satisfied  that  another  efi'ort  might  secure  personal  service, 
the  court  might,  with  propriety,  order  an  alias  to  be  issued, 
before  directing  service  by  newspaper  publication.  There 
is  nothing  in  the  Code  to  prevent  this  rule  of  practice.  It 
is  a  discretionary  power  that  may  be  judiciously  exercised 
to  secure  personal  service  if  possible,  and  to  avoid  rash  and 
fraudulent  action  against  a  party  not  thus  served. 

We  conclude,  then,  that  as  the  Code  does  not  designate 
to  whom,  or  when,  notice  is  returnable,  the  common  law 
rule  should  obtain  that  the  notice  should  be  returned  to 
the  court,  at  the  appearance  day  therein  designated,  and 
thereupon  the  court  may,  if  satisfied  by  the  return  that 
the  defendant,  after  reasonable  diligence,  could  not  be 
found,  order  service  by  publication.  The  clerk  may  then 
determine  the  newspaper  in  which  the  notice  shall  be 
published. 

But  there  is  another  serious  defect  in  the  proceedings  to 
bring  the  defendant  legally  into  court.  There  is  not  proof 
sufficient  to  show  that  a  copy  of  the  petition  and  notice 
was  directed  through  the  post-office,  as  required  by  the 
Code,  §  1826.     The  affidavit,  in  this  case,  does  not  prove 
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that  the  post-office  to  which  the  petition  and  notice  were 
mailed  was  the  usual  residence  of  the  defendant,  nor  does 
it  show  that  it  was  mailed  in  sufficient  time  for  her  appear- 
ance. Judgment  by  default  should  not  be  rendered  against 
a  party  not  personally  served,  until  the  court  is  satisfied 
that  every  requirement  of  the  Code,  in  reference  to  the 
notice,  has  been  performed. 

Decree  reversed. 

Wm,  Penn  Clark,  for  appellant. 


THE  STATE  <m  SelatUm,  dfc,  ».  BISSELL,  County  Judge, 

In  Bubmitting  to  the  voters  of  a  county  a  proposition  to  have  the  countj 
issue  bonds  for  stock  in  a  railroad  company,  the  form  of  the  rote  is 
sufiiciently  explicit  when  it  reads :  "  For  the  Lyons  Railroad,"  or  "  Againts 

'    the  Lyons  Railroad." 

A  proclamation  directing  a  vote  of  the  people  for  or  against  issuing  bonds  to 
a  railroad  company,  under  the  stipulation  tiiat  they  should  be  issued  "  only 
in  tlie  event  of  said  railroad  being  constructed  and  running  centrally 
through  the  county  :"  held,  that  the  vote  being  favorable  to  the  railroad, 
the  county  judge  had  a  right  to  issue  the  bonds  on  being  made  satisfied 
that  said  road  will  be  built  centrally  through  the  county.  Greene,  J., 
contra. 

Appeal  from  Cedar  District  Court. 

Opinion  by  Hall,  J.  The  petition  in  this  cast  sets 
forth  that  on  the  first  day  of  March,  1853,  Bissell,  as 
county  judge  of  Cedar  county,  made  an  order  submitting 
to  the  legal  voters  of  said  county  the  question  whether 
the  county  would  aid  to  construct  a  railroad  to  run  through 
the  county,  by  subscribing  $50,000  to  the  capital  stock  of 
the  Lyons,  Iowa  Central  Railroad  Company ;  said  amount 
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to  be  expended  only  in  the  event  of  said  railroad  being 
constructed,  and  running  centrally  through  the  county, 
and  only  to  be  applied  in  the  construction  of  the  same 
within  the  limits  of  the  county.  The  payment  to  be  pro- 
vided for  by  the  county  issuing  her  bonds  for  the  sum 
of  $50,000,  payable  in  twenty  years,  with  interest  at  the 
rate  of  six  per  cent,  per  annum,  payable  semi-annually. 
The  principal  and  interest  of  the  same  to  be  liquidated 
by  an  annual  tax,  to  be  continued  from  year  to  year,  of 
two  and  a  half  mills  on  the  dollar,  of  county  valuation, 
as  shown  by  the  assessment  roll.  The  form  in  which  the 
question  was  to  be  taken  and  voted  for,  was  by  ballot, 
and  which  was  to  be  printed  or  written,  by  those  wK# 
voted  for  the  proposition  :  "  For  the  Lyons  Railroac ," 
and  those  who  voted  against  the  proposition:  '''  Aganst 
the  Lyons  Railroad.''''  The  election  was  held  on  the  irst 
Monday  of  April. 

On  the  first  Monday  of  May,  the  county  court  can- 
vassed the  polls  given  in  the  county  for  and  agains,-.  the 
proposition,  and  it  appeared  that  a  majority  of  3.1  the 
votes  was  cast  "  For  the  Lyons  Railroad ; "  the  result  was 
duly  recorded  by  the  court.  That  on  some  sub8»iquent 
day,  unknown  to  the  relators,  but  which  the  r^jlators 
charge  to  have  been  subsequent  to  the  day  when  the 
tax  was  levied  by  the  county  court  to  pay  the  interest  on 
the  bonds  issued,  the  county  judge  made  an  entry  on 
the  records  of  the  county  court  to  the  effect,  "  that,  on 
its  being  made  satisfactorily  to  appear  to  the  county 
judge  that  said  railroad  will  be  constructed  centrally 
through  Cedar  county,  and  that  the  said  county  subscribe 
$50,000  to  the  capital  stock  of  said  railroad  company, 
and  that  the  same  be  paid  for  by  the  county  issuing 
fifty  bonds  of  $1000  each,  with  interest  at  the  rate  of 
«ix  per  cent,  per  annum,  payable  semi-annually,  with 
coupons  attached;  said  bonds  to  be  payable  in  twenty 
years ;  and  that  in  accordance  with  the  decision  of  the  pro- 
position aforesaid,  that  the  principal  and  interest  of  said 
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bonds  be  paid  by  an  annual  tax  of  two  and  a  half  mills 
on  the  dollar  of  the  county  valuation,  as  shown  by  the 
assessment,  to  continue  from  year  to  year  until  the  whole 
of  the  principal  and  interest  of  said  bond  are  paid ;  and  it 
is  further  considered  that  the  county  judge  make  arrange- 
ments to  secure  the  expenditure  of  the  means  raised  by 
the  sale  of  said  bonds  within  the  limits  of  Cedar  county, 
all  of  which  is  in  accordance  with  the  proposition  decided 
by  the  vote  aforesaid." 

That  on  the  second  day  of  August,  1853,  the  county 
court  levied  a  tax  of  one  and  a  half  cents  on  the  dollar, 
of  the  county  assessment  roll  of  said  county,  for  the  pay- 
ment of  the  bonds  issued  on  account  of  the  Lyons,  Iowa 
Central  Railroad. 

That  said  county  judge  had  issued  the  bonds  of  the 
county,  to  the  amount  of  $20,000,  to  the  Lyons,  Iowa 
Central  Raiboad  Company,  by  which  the  county  is  caused 
to  acknowledge  itself  indebted  to  said  company  in  the 
sum  of  $20,000,  payable  at  the  Bank  of  the  Common- 
wealth, in  the  city  of  New  York,  on  the  first  day  of 
June,  1873,  and  to  pay  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum,  on  the  first  day  of  June  and 
December  in  each  year. 

That  said  judge  is  in  readiness,  and  about  to  issue  his 
warrants  to  the  county  treasury,  to  pay  said  interest  to 
become  due  on  said  bonds,  and  that  said  raiboad  is  not 
yet  constructed.  The  petition  charges  the  issuing  of  the 
bonds  and  the  levying  of  the  tax  as  illegal,  and  the  acts 
of  the  county  judge  in  the  premises  as  an  unlawful  exercise 
of  his  said  office,  and  in  violation  of  law,  and  prays  for  a 
prohibition,  &c. 

The  answer  of  the  county  judge  states  the  submis- 
sion of  the  questions  to  the  voters  of  the  county,  and  the 
result  substantially  as  alleged  by  the  relators.  That  he 
had  issued  to  the  Lyons,  Iowa  Central  Railroad  Company 
the  sum  of  $20,000  in  the  bonds  of  the  county,  in  pay- 
ment of  the  stock  taken  in  said  company  by  the  county. 
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That  the  company  had  located  their  road  in  accordance 
with  the  proposition  submitted  to  the  people,  and  at  the 
time  of  issuing  said  bonds  and  taking  the  stock  of  said 
company,  were  at  work  in  the  vicinity  of  Tipton,  in  said 
county,  and  were  doing  a  large  amount  of  work,  and  that 
the  work  was  in  accordance  with  the  proposition  adopted 
by  the  people.  That  the  company  were  constructing  a 
railroad  centrally  through  said  county ;  and  that  the  com- 
pany have  done  more  than  $20,000  worth  of  work  in  said 
county.  That  the  result  of  the  election  and  vote  taken 
on  said  projjosition  was  duly  published  in  accordance 
with  law. 

To  this  answer  the  relators  filed  their  demurrer,  on  the 
ground  that  the  answer  did  not  show  the  proceedings  to 
be  legal.  The  court  below  sustained  the  demurrer,  and 
rendered  a  judgment  for  the  petitioner,  restraining  tlie 
county  court  from  levying  the  tax  and  exercising  the 
power  claimed.  The  sustaining  of  the  demurrer  by  the 
court  below  is  now  assigned  for  error. 

There  are  several  points  made  by  the  relators  which  it  is 
not  necessary  to  consider.  We  shall  only  allude  to  those 
we  consider  material. 

1.  It  is  objected  that "  the  form  of  the  vote  or  ballot  was 
insufficient,  and  not  in  accordance  with  law."  The  form 
of  the  vote  or  ballot  adopted  by  the  judge  was  made  t(> 
have  a  direct  relation  to  the  proposition  of  submission. 
The  proposition  is  clear  and  explicit,  and  no  voter  who  iff 
capable  of  understanding  anything  could  be  deceived  <** 
led  into  error  as  to  the  effect  of  his  vote. 

2.  It  is  objected  that  the  entry  in  the  record  is  not  ij 
accordance  with  the  proposition  submitted  to  the  people. 
The  latter  being  that  the  money  is  to  be  paid  only  in  the 
event  of  the  road  being  constructed.  The  former,  the  entry 
being  "  upon  its  being  made  satisfactorily  to  appear  to  the 
county  judge  that  the  road  is  to  be  built,"  &c. 

This  point,  as  urged  in  the  argument  at  bar,  is  wholly 
based  upon  the  supposed  meaning  of  the  language  of  the 
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proposition,  as  submitted  to  the  people.  "  The  money  to  be 
paid  only  in  the  event  of  the  road  being  constructed  cen- 
trally through  Cedar  country."  It  was  contended  that  the 
county  judge  had  no  authority  to  apply  the  money  in  aid 
of  the  construction  of  the  road,  but  must  wait  till  it  was 
completed  through  the  county.  The  proposition  was, 
whether  the  county  would  aid  to  construct  a  railroad  to 
run  through  the  county,  &c.  The  money  to  be  paid  only 
in  the  event  of  the  road  being  constructed  centrally 
through  the  county.  To  aid  in  constructing  the  road 
after  it  is  constructed,  would  be  tautology  in  language ; 
to  say  they  would  aid  in  building  the  road,  and  contend 
that  they  were  only  liable  after  the  road  was  built,  is  a 
contradiction  in  terms.  But  it  is  contended  that  the  sub- 
sequent clause,  which  says  "  the  money  to  be  paid  only  in 
the  event  of  the  road  being  constructed,''''  &c.,  is  the  govern- 
ing language;  that  ''''being  constructed''''  means  fully 
completed.  Such  a  construction  will  defeat  the  evident 
intention  of  the  proposition.  It  would  injm-e  the  character 
of  the  judge  and  the  people  for  good  sense.  The  Code  does 
not  authorize  the  raising  of  money  to  pay  for  a  road 
already  constructed  and  completed.  It  is  only  a  pro- 
position "  whether  the  county  will  construct  or  aid  to 
construct  "  a  road,  &c.,  that  can  be  submitted :  not  whether 
they  will  contribute  money  to  a  road  already  built.  The 
real  intention  is  clear,  and  that  must  govern. 

3.  It  was  contended  that  the  county  could  not  be  a  sub- 
scriber of  stock,  or  a  stockholder  in  a  railroad  corporation. 
This  point  was  not  urged,  and  the  same  question  having 
been  decided  at  the  December  term  of  this  court,  1853, 
in  the  case  of  the  Dubuque  and  Pacific  Railroad  Co.  v. 
Dubuque  County  *  is  not  examined.  This  decision  is  not 
intended  to  sanction  or  deny  the  legal  validity  of  that 
decision,  but  to  leave  that  question  where  that  decision 
has  left  it. 


Judgment  reversed. 


Ante,  1. 
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Dissenting  opinion  by  Greene,  J.  I  cannot  agree  with 
the  majority  of  the  court  in  this  case.  The  citizens  of 
Cedar  county  were  called  upon  to  vote  for  or  against  the 
propositions,  under  the  stipulations  and  restrictions  con- 
tained in  the  proclamation.  In  submitting  this  question 
to  the  people,  it  is  expressly  declared  that  the  amount  shall 
be  '"''expended  only  in  the  event  of  said  railroad  being  con- 
structed and  running  centrally  through  the  county ^  Under 
this  safeguard  and  explicit  condition,  a  majority  of  the 
voters  were  induced  to  favor  the  proposition,  and  loan  the 
credit  of  their  county  to  aid  in  building  the  railroad,  well 
knowing  that  the  county  judge  had  no  authority  to  issue 
the  bonds  or  make  the  expenditure  until  that  condition 
was  complied  with.  Had  this  condition  been  omitted  in 
the  judge's  proposition,  it  is  more  than  probable  that  the 
vote  would  have  been  against  the  railroad.  It  is  conceded 
that  the  condition  must  have  been  performed  before  the 
county  judge  had  the  authority  to  give  up  any  of  the 
bonds ;  that  the  authority  of  the  judge  to  act  in  the  pre- 
mises depended  upon  the  vote ;  and  that  a  strict  compli- 
ance with  the  conditions  stipulated  in  the  proclamation 
was  necessary ;  and  still  it  is  concluded  by  the  majority 
that  the  issue  of  bonds  was  justified,  because  the  judge 
entered  upon  his  record,  "  that  being  made  satisfactorily 
to  appear  to  the  county  judge  that  said  railroad  will  be 
constructed  through  Cedar  county,"  &c.  Surely  there  is 
great  incongruity  in  this  reasoning. 

As  a  condition  precedent  to  the  issuing  of  the  bonds, 
the  people  in  their  vote  required  two  things  :  1.  That  the 
road  should  be  in  a  certain  condition,  to  wit :  constructed. 
"  Said  railroad  being  constructed,^'*  is  not  equivocal.  It 
gives  no  chance  to  infer  a  railroad  in  the  future — an  is  to 
be  or  will  be  railroad.  It  is  a  present  entity.  The  word 
''^ being''''  does  not  mean  ^^will  be^  The  one  is  present, 
the  other  future.  'Y\i'^ present  participle  '•^  being''''  means 
"  existing  in  a  certain  state." — Webster.  The  word 
**  completed "  is  defined  by   the  same  lexicographer  as 
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**  finislied,  ended,  perfected,  fulfilled,  accomplislied. 
2.  The  second  thing  required  is,  that  the  railroad  shall 
be  *'  running  centrally  through  the  county.''''  I  might  go 
again  into  definitions,  if  Mr  Webster  and  all  of  his  profes- 
sion had  not  been  overruled  by  the  majority  opinion  in 
this  case.  Dictionaries  and  grammars  should,  of  course, 
yield  to  judicial  authority.  Still  I  must  insist  that  a  rail- 
road cannot  be  running  through  a  county,  unless  it  is  in 
esse.  A  "  will  be  "  railroad — a  thing  in  posse — cannot 
be  "  running." 

The  vote  of  the  people  made  the  railroad  "  running  cen- 
trally through  the  county  "  a  condition  precedent  to  the 
payment  of  the  bonds ;  but  the  county  judge  makes  the 
payment  of  the  bonds  a  condition  precedent  to  the  build- 
ing of  the  road.  And  still  this  extraordinary  and  unwar- 
ranted assumption  of  power  is  bolstered  up  with  the 
avowal  that  the  vote  promised  aid  to  construct  the  road ; 
that  it  would  be  "  tautology  "  and  a  ''  contradiction  "  to 
say  that  aid  would  be  rendered  after  the  work  is  com- 
pleted ;  that  "  it  would  endanger  the  character  of  the 
judge  and  the  people  for  good  sense." 

Although  thus  pointedly  admonished  that  my  character 
for  good  sense  is  endangered  by  entertaining  the  views 
thus  reprobated  by  my  learned  brethren,  I  must  still 
insist,  alarming  as  the  hazard  may  appear,  that  the  aid 
promised  in  this,  as  in  all  similar  cases,  was  conditional ; 
that  those  conditions,  as  clearly  shown  by  the  record,  had 
not  been  performed ;  nor  will  any  sane  man  venture  the 
opinion  that  they  ever  will  be  performed  by  the  Lyons 
Railroad  Company. 

Again,  the  aid  promised  was  the  credit  of  the  county, 
to  be  made  good  by  a  pajnnent  in  bonds,  on  the  work 
"  being  completed,"  &c.  The  vote  gave  the  railroad  com- 
pany the  aid  of  that  credit,  by  promising  that  the 
«ounty  should  pay  $50,000  in  bonds  as  soon  as  the 
work  was  performed.  Other  railroad  companies,  and  the 
business  world  generally,  regard  such  promises  to  pay  as 
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very  material  aid.     Why  then  should  this  aid  of  credit  be 
regarded  as  contradictory  and  nonsensical  in  this  case  ? 

Besides,  I  can  see  no  tautology,  contradiction,  or  want 
of  sense  in  the  old  maxim,  "  He  is  a  good  paymaster  who 
pays  when  the  work  is  done ;"  especially  when,  as  in  this 
case,  it  is  expressly  stipulated  "  that  the  amount  shall  be 
expended  only  in  the  event  of  said  railroad  being  con- 
structed." Until  that  condition  was  fully  performed,  I 
hold  that  the  county  judge  had  no  authority  to  issue  any 
of  the  bonds ;  that  those  issued  by  him  were  without  con- 
sideration and  in  direct  violation  of  the  popular  vote,  and 
therefore  should  not  be  considered  as  valid  at  law.  I  con- 
clude, then,  that  the  judgment  of  the  court  below  should 
be  afl&rmed. 

W.  H.  Tutkill,  for  appellant. 

W,  G»  Woodward  and  W,  E,  Leffingwell,  for  appellee. 
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TRUSTEES  OF  THE  MINERS'  BANK  OF  DUBUQUE  w, 
THOMAS. 

The  trustees  of  the  Miners'  Bank  of  Dubuque,  appointed  under  the  act 

repealing  the  charter  of  that  bank,  were  not  authorized  to  employ  an  at- 
torney, to  be  paid  from  the  assets  of  the  bank,  to  carry  on  a  quo  warranto 
suit  against  the  oiScera  of  the  bank.  The  trustees  were  only  authorized 
to  settle  the  affairs  of  the  bank,  and  could  not  be  justified  in  paying  from 
its  assets  an  attorney  for  doing  that  which  liad  already  been  done  by  the 
legislature  in  repealing  its  charter. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Hall,  J.  The  "  Miners  Bank  o/Dubiique** 
was  incorporated  by  the  territorial  legislature,  and  had 
been  transacting  business  as  a  bank  for  several  years, 
when,  on  the  21st  day  of  May,  1845,  the  legislative  as- 
sembly passed  an  act  repealing  the  charter,  and  authorizing 
"  the  judge  of  the  third  judicial  district  to  appoint  two 
trustees,  who  were  to  have  full  power  to  settle  the  affairs 
of  the  bank,  to  sell  and  convey  the  personal  and  real  estate 
thereof,  and  to  collect  and  pay  the  debts  of  the  same.  To 
sue  for  and  recover  the  debts  and  property  of  the  said 
bank,  by  the  name  of  the  trustees  of  said  bank,  and  to 
divide  among  the  stockholders  the  money  or  other  pro- 
perty that  remained  after  the  payment  of  the  debts  and 
necessary  expenses." 

The  trustees,  on  receiving  their  appointment,  were  to  take 
possessit)n  of  the  property  and  effects  of  the  bank,  &c. 

The  act  provides  for  the  trustees  to  give  security,  and  to 
report  their  doings  to  the  judge,  and  for  a  final  settlement 
of  the  affairs  of  the  bank,  with  the  judge  of  said  district. 
In  August,  1845,  the  judge  appointed  Benjamin  Rupert 
and  John  G.  Shields  trustees,  under  the  act  aforesaid,  who 
immediately  demanded  from  the  officers  of  the  bank  the 
assets  thereof.  The  cashier  of  the  bank,  under  the  direc- 
tion of  the  directors,  declined  delivering  the  property  to 
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the  demandants.  Subsequent  to  their  refusal,  the  district 
attorney,  James  Grant,  on  his  own  relation,  and  by  leave 
of  the  district  court  of  Dubuque  county,  pleaded  an  infor- 
mation in  the  nature  of  a  quo  warranto  against  the  bank, 
upon  the  ground  that  the  president,  directors  and  company 
of  the  bank,  were  illegally  exercising  their  franchise.  The 
case  was  tried  in  the  district  court,  and  taken  to  the  supreme 
court  by  writ  of  error.  In  the  meantime,  the  appellee, 
Thomas,  had  succeeded  Grant  as  district  attorney.  The 
appellee  refused  to  prosecute  said  suit,  as  district  attorney, 
but  agreed  with  Rupert  and  Shields  to  act  as  counsel  in 
the  case,  and  attend  to  other  litigation,  if  they  would  pay 
him  a  reasonable  compensation  out  of  the  proceeds  of  the 
bank  when  the  assets  should  come  into  their  hands.  The 
compensation  was  upon  that  condition,  and  it  was  stipu- 
lated that  they  should  in  no  event  be  personally  liable  for 
the  fee.  Under  this  arrangement,  the  appellee  went  on  and 
attended  to  the  quo  warranto,  and  other  suits  in  relation 
to  the  bank.  After  the  decision  of  the  quo  warranto 
against  the  bank,  by  an  agreement  between  the  trustees, 
Rupert  and  Shields  and  Mobley,  the  cashier  of  the  bank, 
Mobley  was  permitted  to  retain  the  assets  of  the  bank, 
and  to  close  up  its  business ;  so  that,  in  fact,  no  assets  ever 
came  into  the  actual  possession  of  the  trustees,  and  the 
entire  business,  contemplated  by  the  act  of  the  legislature, 
as  devolving  upon  the  trustees,  was  farmed  out  and  trans- 
acted by  this  tenant,  Mobley. 

The  case  now  under  consideration  is  a  suit  brought  by 
Thomas,  the  appellee,  principally  for  professional  services, 
against  the  bank,  in  the  quo  warranto  case.  The  plead- 
ings and  instructions  given  and  refused  by  the  court 
below  assume  and  decide  that  Rupert  and  Shields  had 
power  and  authority  to  employ  counsel  at  the  expense  of 
the  owners  and  stockholders  of  the  bank,  to  try  a  suit 
brought  by  the  state,  on  the  relation  of  the  district  attor- 
ney, against  the  bank,  to  take  from  them  a  franchise  that 
they  claimed. 

Vol.  IV.  23 
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Had  this  suit  sought  to  charge  Rupert  and  Shields  in- 
dividually, and  the  contract  allowed  a  recovery,  the  law 
would  have  sanctioned  it,  for  a  private  person  may  be, 
and  often  is,  interested  in  the  dissolution  of  a  franchise 
of  this  kind;  but  as  trustees  appointed  by  the  judge  of 
the  third  district,  under  the  act  of  May  21,  1845,  their 
right  and  power  must  come  from  the  act  itself.      That 
act  assumes — and  no  other  construction  can  possibly  be 
allowed — that  the  repeal  of  the  charter  of  the  bank  was 
a  dissolution  of  the  corporation.     The  power,  therefore, 
intended  to  be  conferred  upon  the  trustees,  was  simply 
ministerial,  to  settle  its  affairs,  to  sell  and  convey  per- 
sonal and  real  estate,  to  collect  debts  due  the  bank,  and 
to  pay  debts  owing  by  the  bank;  to  divide  the  residue, 
after  paying  the  debts  and  expenses,  among  the  stock- 
holders.   This  act  creates  duties  and  creates  powers.     The 
expenses  could  only  arise  in  the  discharge  of  the  duties 
and  a  proper  exercise  of  the  power  conferred.     It  can 
hardly  be  contended  that  the  act  of  the  21st  of  May 
conferred  a  power  upon  the  contemplated  trustees  to  do 
an  act  which  the  statute  itself  declared  as  its  principal 
object.     The  franchise  of  the  bank  was  declared  repealed, 
and   the   corporation   dissolved ;    and  the   trustees   were 
merely  administrators  to  settle  up  tlie  estate.     Yet  it  is 
claimed  that  they  were   empowered  to  carry  on  a  suit 
against  the  resisting  corporation,  to  test  the  validity  of 
its  franchise  ;  that  they  could  draw  from  the  funds  of  the 
bank  the  money  necessai'y  to  crush  and  destroy  its  lawful 
struggles  for  existence.     The  trustees  certainly  had  no 
power  to  contract  away  the  assets  of  the  bank  for  any 
such  pm-pose.     Their  powers  were  limited  to  such  acts 
alone  as  pertained  to  closing  the  pecuniary  matters  of 
the  bank,  to  do  what  the  officers  of  the  bank  could  do 
before  its  charter  was  repealed;  and  they  were  confined 
to  those  acts  which  could  only  be  performed  after  the 
assets  had  been  surrendered.      They  had  no  powers  nor 
duties   beyond   the   mere   act   of  qualifying,   until   they 
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became  trustees  de  facto ^  by  obtaining  the  property  and 
money  of  the  bank. 

If,  after  the  appointment  of  the  trustees,  they  found 
that  the  bank  refused  to  surrender  its  assets,  and  this 
trust  was  about  to  fail  for  want  of  the  property  and 
funds  to  administer  upon,  they  should — as  they  probably 
did — report  that  fact  to  the  proper  government  officers. 
It  then  became  the  duty  of  the  government  to  enforce  the 
law  by  subjecting  the  bank  to  its  requisitions.  The  fran- 
chise claimed  by  the  owners  of  the  bank  was  a  part  of  the 
prerogative  of  the  government,  and  the  trustees  had  no 
individual  interest  in  having  it  declared  forfeited,  and  it 
would  be  a  reproach  upon  the  legislature  to  suppose  that 
they  had  authorized  or  appointed  trustees  to  carry  on  a 
proceeding  of  this  character.  The  first  section  of  the 
"  act  relating  to  informations  in  the  nature  of  quo  war' 
ranto^''  &c.,  Rev.  Stat.,  504,  authorizes  the  "  Governor^  or 
the  legislative  assembly,  to  direct  the  district  attorney 
to  file  an  information  in  the  nature  of  a  quo  warranto^'' 
against  any  association  of  persons  who  shall  act  as  a 
corporation  within  the  territory  without  being  lawfully 
incorporated ;  also,  the  district  attorney  to  file  such  infor- 
mation on  his  own  motion.  Thus  it  will  be  seen  that 
there  was  no  legal  necessity  or  plausibility  of  right  in 
these  trustees  interfering  in  the  matter;  much  less  had 
they  the  power  to  squander  the  property  of  their  cestui 
que  use  in  carrying  on  litigation  which  the}'^  themselves 
were  resisting.  The  legislative  act  repealing  the  charter 
of  the  bank,  and  authorizing  the  judge  of  the  third  judi- 
cial district  to  appoint  trustees,  making  all  the  proceed- 
ings ex  parte,  is  the  exercise  of  power  that  approaches 
the  very  verge  of  constitutional  limits,  and  certainly  the 
courts  will  not  extend  the  powers  conferred  by  that  act 
by  implication. 

The  instructions  of  the  court  below  are  clearly  erroneous. 
The  judgment  will  therefore  be  reversed;  and  inasmuch 
as  there  are  some  items  in  the  account  of  the  appellee 
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that  may  be  a  proper  charge,  as  legitimate  expenses  of 
the  trustees,  the  case  will  he  remanded  to  the  district 
com-t  of  Dubuque  county  for  trial  de  novo, 

Clark  and  Bissell,  for  appellants, 

L,  A,  Thomas,  pro  se. 


HUTCHINSON  v.  SANGSTEB. 

An  answer,  nnder  the  Code,  should  specifically  deny,  or  admitting,  should 

set  forth  that  which  would  justify  and  avoid,  every  material  allegation  in 

the  petition. 
In  an  action  for  false  imprisonment,  the  defendant  may  justify  by  averring, 

in  his  answer,  that  he  was  acting  as  city  marshal,  and  that  the  plaintiff 

was  so  disturbing  a  worshiping  congregation  as  make  his  arrest  necessary; 

and  that  he  was  only  confined  until  he  became  sufliciently  sober,  or  until 

he  could  be  taken  before  a  magistrate  for  examination. 
The  power  to  detain  an  ofiender  in  custody,  for  a  reasonable  length  of  time, 

is  inherent  to  the  duties  of  a  peace  officer. 
Where  judgment  was  not  rendered  by  default,  and  the  question  of  damages 

is  submitted  to  the  jury,  the  defendant's  right  to  address  the  jury  is  not 

disturbed  by  the  Code,  §  1831, 
Section  1831  of  the  Code  should  be  strictly  construed.  The  constitntionslity 

of  this  section  questioned. 

Appeal  from  Johnson  District  Court. 

Opinion  hy  Greene,  J.  Charles  C.  Sangster  filed  his 
petition  against  Robert  Hutchinson,  claiming  $3000  dam- 
ages for  trespass  and  false  imprisonment.  Defendant's 
answer  denies  or  justifies  all  of  the  allegations  in  the  peti- 
tion. A  demurrer  to  the  answer,  averring  that  it  "  does 
not  show  a  substantial  cause  of  defense,'*  was  sustained. 
The  defendant  resting  upon  the  demurrer,  a  jury  was 
called  to  assess  damages ;  and  after  the  plaintiff's  wit- 
nesses were  examined  and   cross-examined,  defendant's 
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counsel  asked  leave  to  address  the  jury,  and  asked  for 
certain  instructions  from  the  court  in  relation  to  the  ques- 
tion of  damages,  which  were  refused. 

Verdict  and  judgment  of  $5  against  defendant,  who 
appeals,  and  assigns  as  error  : 

1.  The  decision  on  demurrer. 

2.  The  refusal  to  permit  the  attorney  to  address  the 
jury. 

3.  The  refusal  of  the  court  to  instruct  the  jury  as 
requested. 

1.  Did  the  court  err  in  sustaining  the  demurrer  to 
defendant's  answer  ?  The  answer  should  specifically  deny, 
or  admitting,  should  set  forth  that  which  would  justify 
and  avoid  every  material  allegation  in  the  petition.  We 
think  the  answer  in  this  case  sufficiently  traverses  or 
avoids  every  fact  upon  which  the  plaintiff's  action  is 
founded.  The  denials  are  specific ;  and  in  avoidance,  the 
answer  sets  forth  with  more  than  necessary  detail,  and 
with  sufficient  clearness,  that,  at  the  time  of  the  alleged 
trespass,  the  defendant  was  marshal  of  Iowa  city,  and  a 
conservator  of  the  peace;  that  the  plaintiff  came  into 
the  Baptist  church,  in  a  state  of  intoxication,  while  the 
choir  of  said  church  were  engaged  in  singing,  and, 
with  other  persons,  made  a  noise  and  disturbance  to  the 
annoyance  of  the  choir;  that  he  was  requested  by  the 
defendant,  as  marshal,  to  leave  the  church,  and  thereupon 
became  more  noisy  and  much  enraged ;  and  on  being  put 
out  of  the  church,  refused  to  go  away ;  that  he  threatened 
and  insisted  on  fighting ;  that  the  defendant,  in  order  to 
prevent  a  breach  of  the  peace,  arrested  plaintiff  while  he 
was  thus  threatening  to  fight,  and  as  he  was  so  intoxicated 
as  to  be  unfit  for  examination,  and  the  defendant,  not 
being  able  to  find  the  mayor  of  the  city,  or  any  other 
judicial  officer,  before  whom  he  could  be  taken  for  exami- 
nation, took  the  plaintiff  to  the  county  jail,  until  such 
time  as  a  judicial  officer  could  be  found,  and  until  the 
plaintiff  became  sufficiently  sober  to  undergo  an  examina- 
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tion ;  that  he  was  thus  necessarily  detained  in  jail  from 
one  to  two  hours,  and  he  was  then  discharged  from  cus- 
tody by  the  mayor  of  the  city ;  and  that  this  and  no  other 
is  the  trespass  complained  of  by  the  plaintiff. 

The  facts  alleged  in  the  answer,  and  which,  so  far  as 
well  pleaded,  are  admitted  to  be  true  by  the  demurrer, 
constitute  a  good  defense  to  the  petition.  As  marshal  of 
Iowa  city,  the  defendafnt  was  a  conservator  of  the  peace. 
Laws  of  1833,  Code  9,  §  5823. 

A  peace  officer  may  arrest  a  person  for  an  offense  com- 
mitted or  attempted  in  his  presence.  Code,  §  2840.  In 
this  case  an  offense  was  not  only  attempted,  but  actually 
committed,  according  to  the  averments  in  the  answer, 
which,  under  the  demurrer,  must  be  regarded  as  true.  It 
is  an  offense,  a  violation  of  the  public  peace,  "  to  make  or 
excite  any  disturbance  in  any  tavern,  store,"  &c.,  "or  at 
any  public  meetings,  or  in  any  other  place  where  the  citi- 
zens are  peaceably  and  lawfully  assembled,"  &c.  Code,  § 
2742.  An  offense  is  attempted  when  a  person  undertakes 
to  assault  and  resist  an  officer,  or  when  an  officer  is  threat- 
ened. The  answer  clearly  shows  that  the  officer  was  jus- 
tified in  making  the  arrest ;  and  at  common  law  he  had 
the  power  to  detain  the  offender  till  he  could  be  taken 
before  a  magistrate  for  examination.  2  Jacob's  Law  Die, 
40  ;  1  Black.  Com.,  372 ;  4  id.,  295 ;  1  Chitty's  Cr.  S.,  19, 
26;  Arnold  Y.  Stei-ens,  10  Wend.,  514. 

The  averred  intoxication  of  appellant,  his  consequent 
unfitness  for  examination,  and  the  difficulty  in  finding  a 
judicial  officer,  justified  the  detention  for  a  reasonable 
time.  Two  hours,  under  the  circumstances,  could  not  be 
deemed  unnecessary  or  unreasonabla 

The  power  to  delain  in  custody,  for  a  reasonable  time, 
when  an  offense  has  been  committed,  or  attempted,  is 
indispensable  to  the  duties  of  a  peace  officer.  The  power  is 
inherent.  The  exercise  of  it  often  becomes  unavoidable. 
The  answer  in  the  present  case  shows  ample  justification. 

2.  Did  the  court  err  in  refusing  to  allow  defendant's 
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attorney  to  address  the  jury  ?  When  a  judgment  is  ren- 
dered by  default,  "  the  defendant  may  appear  at  the  time 
of  the  assessment,  and  cross-examine  the  plaintiff's  wit- 
nesses, but  for  no  other  purpose."  Code,  §  1831.  The 
court  below  evidently  regarded  this  as  a  judgment  by 
default.  But  as  the  defendant  did  not  fail  to  file  his 
answer,  nor  "  withdraw  his  pleading,"  Code,  §  1824,  it 
cannot  be  regarded  as  default,  in  contemplation  of  the 
Code.  The  defendant  did  not  withdraw  his  answer,  but, 
trusting  to  its  legal  sufficiency,  submitted  to  a  judgment 
on  the  demurrer.  The  judgment  was  rendered  as  the 
result  of  a  defective  answer,  and  not  in  default  of  an 
answer.  We  think,  therefore,  that  the  defendant's  counsel 
had  a  right  to  address  the  jury  on  the  question  of  damages, 
and  had  a  right  to  claim  instructions  from  the  court  as  to 
the  true  measure  of  damages. 

It  is  not  the  policy  of  our  laws  to  exclude  a  party  from 
a  hearing,  and  a  statute  having  that  effect  should  not  be 
favored  by  our  courts.  It  should  be  restrained  to  its  closest 
limits,  and  should  only  be  enforced  where  a  case  comes  fully 
within  its  requirements. 

Where  a  party  has  a  right  to  a  jury  trial  on  any  question, 
can  that  right  be  constitutionally  trammeled  by  the  re- 
strictions of  this  section  ?  Can  a  party  be  thus  debarred 
from  a  hearing  before  a  jury,  or  from  having  legal  instruc- 
tions given,  to  guide  them  in  their  finding?  Can  these 
restrictions  be  enforced,  and  still  the  constitutional  "  right 
of  trial  by  jury  remain  inviolate  ?"  These  questions  might 
legitimately  arise  in  the  case ;  but  as  they  were  not  adjudi- 
cated below,  nor  referred  to  by  argument  here,  they  will 
not  now  be  answered. 

Judgment  reversed. 

Wm.  Penn  Clark,  for  appellanU 

J,  D.  Templin,  for  appellee. 
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SPROTE  V.  MARSHALL. 

The  dedrion  of  a  justice  of  the  peace  was  taken  to  the  district  court  by  writ 
of  error,  and  the  defendant  in  error  had  no  notice  of  the  proceeding  under 
the  writ  of  error:  held,  the  judgment  rendered  thereon  in  the  district 
court  is  a  nullity. 

Appeal  from  Van  Buren  District  Court. 

Opinion  hy  Hall,  J.  This  cause  was  originally  com- 
menced before  a  justice  of  the  peace.  On  the  trial  before 
the  justice  there  was  a  judgment  against  the  defendant. 
Thereupon  the  defendant  sued  out  a  writ  of  error  from  the 
district  court,  and  the  justice  certified  the  cause  to  that 
court,  where  the  cause  was  heard,  and  the  judgment  of  the 
justice  reversed,  and  the  cause  remanded  to  the  justice  for 
a  new  trial,  and  a  judgment  rendered  against  the  defend- 
ant in  error  for  costs.  The  plaintiff,  in  the  writ  of  error 
from  the  district  court,  gave  no  notice  whatever  to  the 
defendant  of  the  suing  out  of  the  writ,  or  of  the  pendency 
of  the  suit  in  the  district  court.  The  whole  proceedings 
were  ex  parte. 

This  judgment  must  be  set  aside,  and  held  as  a  nullity. 
Judicial  proceedings  against  a  person  over  whom  the  court 
has  acquired  no  jurisdiction  through  its  process  or  other- 
wise, are  mere  waste  paper,  and  will  be  treated  as  nullities. 

Judgment  leversed. 

A,  Hall,  for  appellant  ' 
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HODGES  V.  BRETT. 

A.  defendant  may  appear  specially  to  object  to  a  defective  notice ;  and  the 

defect  is  not  cored  by  such  appearance. 

A  notice  should  designate  the  hour  of  appearance,  and  is  therefore  defective 
if  it  names  the  hour  as  "  11  o'clock,  M." 

Where  jurisdiction  dependg  upon  the  notice,  there  should  be  a  strict  observ- 
ance of  the  statute. 

Appeal  from  Mills  District  Court. 

Opinion  by  Greene,  J.  Suit  commenced  before  a  jus- 
tice of  the  peace.  The  original  notice  required  the  defend- 
ant to  appear  on  "  Thursday,  the  1 5th  day  of  December, 
at  1 1  o'clock,  M."  A  motion  made  to  dismiss  the  proceed- 
ings, on  the  ground  of  defective  notice,  was  overruled,  and 
judgment  was  thereupon  rendered  against  the  defendant. 
The  case  was  taken  to  the  district  court  by  writ  of  error, 
and  the  decision  of  the  justice  affirmed.  The  defendant 
only  appeared  specially  to  object  to  the  defective  notice, 
and  therefore  the  defect  was  not  cured  by  appearance. 
The  notice  should  designate  the  hour  of  appearance.  Code, 
§§  2279,  2520.  The  notice  in  this  particular  is  ambiguous 
and  uncertain.  It  specifies  no  given  hour.  The  term, 
"11  o'clock,  M.,"  does  not  express  any  known  period  of 
time.  It  is  the  same  as  if  no  hour  of  appearance  had  been 
named  in  the  notice. 

The  objection  is  claimed  to  be  trifling  and  technical. 
But  the  rule  resulting  from  the  decision  is  important. 
Defendants  are  entitled  to  a  specific  and  definite  notice  of 
proceedings  against  them.  If  the  notice  may  omit  the 
hour,  may  it  not  on  the  same  principle  omit  the  day  or 
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the  month?  The  only  safe  rule,  in  cases  where  juris- 
diction depends  upon  the  process,  is  to  require  a  strict 
observance  of  the  statute. 

Judgment  reversed. 

ff.  P.  Bennett  and  Wm.  Penn  Clarky  for  appellant. 

D»  H,  Solomony  for  appellee. 


MILBOURN  V.  FOUTS. 

A  special  appearance  authorized  on  jurisdictional  questions  without  confer 

ring  jurisdiction  by  such  appearance. 
In  commencing  an  action  before  a  justice  of  the  peace  by  notice,  such  noticd^ 

should  contain  all  that  is  required  by  §§  2272,  2273,  2274  of  the  Code. 

Appeal  from  Van  Buren  District  Court. 

Opinion  by  Hall,  J.  Fonts  commenced  a  suit  by  peti- 
tion and  attachment  before  a  justice  of  the  peace  against 
Milbourn.  At  the  end  of  the  writ  of  attachment  is  added, 
"  And  also  to  summon  said  Nathan  Milbourn,  if  to  be 
found,  to  appear  before  me,  a  justice  of  the  peace,  of  the 
township  of  Village,  in  said  county,  at  my  office,  on  the 
20th  day  of  May,  a.d.  1854,  at  ten  o'clock  a.m.  of  said 
day,  to  answer  to  William  L.  Fonts,  plaintiff,  &c.'* 

The  writ  of  attachment  was  returned  by  the  proper 
officer;  that  the  "  writ  was  served  on  defendant,  Milbourn, 
by  reading  it  to  him ;  no  copy  of  petition  or  notice  de- 
manded." On  the  day  fixed  for  the  trial,  the  defendant, 
by  his  attorney,  made  a  special  appearance,  and  moved  ta 
dismiss  the  suit,  because  the  notice  was  insufficient,  and 
perhaps  to  take  some  exception  to  the  attachment  bond. 
The  motion  was  overruled,  and  the  defendant  withdrew  and 
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refused  to  appear  any  further.  The  justice  entered  a 
def^iult  against  the  defendant,  and  assessed  the  damages 
at  $98  50,  and  costs.  The  defendant,  Milhourn,  sued  out 
a  writ  of  error  from  the  district  court,  where  the  judgment 
of  the  justice  was  affii-med. 

There  are  several  other  points  made,  other  than  the  one 
presented  in  this  opinion,  but  as  this  one  decides  the  whole 
case,  we  omit  to  consider  them.  We  have  decided  in  the 
case  of  Hodges  v.  Brett*  that  special  appearance  can 
rightfully  be  made  before  a  justice  of  the  peace  upon  juris- 
dictional questions  without  conferring  jurisdiction.  Tliis 
was  all  that  was  done  in  this  case  by  the  defendant,  Mil- 
bourn.  The  question  of  notice  is  the  only  open  question 
for  consideration. 

Section  2272  of  the  Code  provides,  that  the  "  notice  must 
state  the  cause  of  action  in  general  terms  sufficient  to 
apprise  the  defendant  of  the  nature  of  the  claim  against 
him." 

Section  2273  provides,  that  the  "  notice  must  be  ad- 
dressed to  the  defendant  by  name." 

Section  2274  provides,  that  the  "  notice  must  state  the 
amount  for  which  the  plaintiff  will  take  judgment,  if  the 
defendant  fail  to  appear  and  answer  at  the  time  and  place 
therein  mentioned." 

The  notice  served  on  Milboiu*n  does  not  contain  a  single 
requirement  made  essential  by  these  provisions  of  the  Code. 
The  justice  never  acquii'ed  any  jm-isdiction  over  the  person 
of  the  defendant  below,  and  the  judgment  was  coram  non 
judice,  and  void.  The  judgment  and  proceeding  will  there- 
fore be  set  aside. 

Judgment  reversed. 

Cm  C*  Nourse^  for  appellant 

*  Ante,  845. 


848  SUPREME  COURT  CASES, 

Lee  Coanty  r.  Nelson. 


LEE  COUNTY  v.  NELSON. 

All  the  powers  and  duties  designated  by  the  Code,  as  devolving  upon  the 
county  judge,  may  be  exercised  by  the  county  court ;  and  all  decisions 
made  by  the  "county  judge"  are  in  legal  effect  the  decisions  of  the 
"county  court;"  and  from  all  such  decisions  an  appeal  is  allowed,  as 
provided  by  §§  131  to  135  inclusive. 

Appeal  fbom  Lee  District  Court. 

Opinion  by  Greene,  J.  The  proceedings  in  this  case 
were  commenced  before  the  county  com-t  of  Lee  county, 
by  Catharine  Nelson,  by  presenting  her  accounts  for  board- 
ing and  keeping  paupers.  The  accounts  appear  to  have 
been  allowed  by  the  township  trustees,  who  had  ordered 
the  paupers  to  be  boarded.  The  accounts  were  rejected 
by  the  county  court.  Within  thirty  days,  Catharine  Nel- 
son presented  her  petition  and  bond  to  the  county  court, 
for  an  appeal  to  the  district  court ;  upon  these  the  county 
judge  indorsed  "not  accepted  or  filed;"  and  the  appeal 
was  not  allowed. 

At  the  next  term  of  the  district  court  of  Lee  county, 
said  Nelson  filed  her  petition,  praying  that  court  to  author- 
ize an  appeal.  The  appeal  was  authorized  accordingly, 
and  the  clerk  of  the  county  court,  in  obedience  to  the 
order  from  the  district  court,  sent  up  a  transcript  of  the 
records. 

In  the  district  court,  the  prosecuting  attorney  moved  to 
dismiss  the  appeal :  1.  On  the  ground  that  no  appeal  lies 
from  the  acts  of  the  county  judge,  and  that  the  county 
court  had  no  jurisdiction  over  the  subject  matter  of  this 
suit.  This  motion  was  overruled  by  the  district  court.  It 
is  now  avowed,  in  behalf  of  Lee  county,  that  this  ruling 
is  erroneous.  It  is  claimed  that  the  county  judge  is  one 
thing,  and  that  the  county  court  is  another  and  different 
thing;   that  the  county  judge  "is  the  accounting  ofiicer 
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and  general  agent  of  the  county,"  &c.,  and  that  the  county 
court  is  not ;  that  the  county  judge  could  have  audited  and 
allowed  the  account  in  this  case,  but  that  the  county  court 
could  not ;  that,  therefore,  the  county  court  had  no  juris- 
diction over  the  account,  and  that  the  appeal  should  be 
dismissed.  Such  a  distinction  is  not,  we  think,  justified  by 
the  Code.  The  "  county  judge"  and  the  "  county  court  '* 
are  made  up  of  one  and  the  same  functionary,  and  the 
powers  conferred  upon  one  are  indiscriminately  blended 
with  the  other.  As  "  county  judge,"  he  is  **  invested  with 
the  usual  powers  and  jurisdiction  of  county  commissioners 
and  of  judge  of  probate."  Sections  105  and  106  specify 
many  duties  to  be  performed  and  powers  to  be  executed 
by  the  "  county  judge ;"  §  129  enumerates  some  additional 
powers  to  be  exercised  by  the  "county  court;"  but  all 
the  powers  conferred  by  §§  105  and  106  may  be  exercised 
by  the  county  court.  Indeed,  the  acknowledged  jurisdic- 
tion of  this  court  is  mostly  derived  from  these  two  sections. 
The  powers  conferred  by  §  129  are  comparatively  meagre,. 
imparting  to  the  court  but  few  of  its  prevailing  and  dis- 
tinctive attributes.  The  powers  conferred  upon  the  county 
judge  are  indiscriminately  exercised  by  the  county  court. 
The  county  judge  and  the  county  court  are  one  and  the 
same  thing.  All  the  powers  and  duties  devolving  upon 
the  one  may  be  exercised  by  the  other.  This  is  obviously 
contemplated  by  the  Code,  in  declaring  that  "  The  county 
court  shall  be  considered  in  law  as  always  open,"  §  125. 
The  5th,  6th,  and  7th  divisions  of  §  106,  direct  the 
"county  judge"  about  keeping  "minute  books,"  "road 
book,"  "  separate  books  for  the  probate  business,"  and  the 
"  warrant  book."  Section  128  makes  these  very  books 
"  constitute  the  records  of  the  county."  The  only  books 
that  are  to  be  kept  separate  from  the  other  business  of  the 
county  are  the  probate  records,  §  139.  By  other  sections 
the  county  court  is  authorized  in  various  ways  to  act 
ministerially.  All  official  acts  of  the  county  judge,  then^ 
are  acts  of  the  county  court,  whether  judicial  or  minis- 
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terial ;  and  so  far  as  jurisdiction  goes,  county  judge  and 
county  court  are  convertible  terms.  All  decrees  and  deci- 
sions made  by  the  county  judge  are,  in  fact  and  legal 
effect,  the  decisions  and  decrees  of  the  county  court ;  and 
from  all  such  decisions,  both  ministerial  and  judicial,  an 
appeal  is  allowed  under  §  131 ;  and  when  a  party  entitled 
to  an  appeal  fails,  without  fault  on  his  part,  he  may  apply 
to  the  district  court,  which  may  authorize  the  appeal  to  be 
taken,  §  134. 

In  this  case,  the  county  court  did  not  allow  the  appeal, 
although  due  diligence  had  been  used  by  the  appellant ; 
consequently  the  district  court  was  authorized  to  allow  the 
appeal,  if  there  was  a  decree  or  decision  of  the  county 
court  to  appeal  from.  The  record  entry  from  the  county 
court  shows,  that  on  the  14th  day  of  April,  1852,  "  a  bill 
was  presented  to  the  court  for  allowance,  and  filed  in  favor 
of  said  Catharine  Nelson,  for,  &c.,  and  amounting  to  the 
sum  of  $100  ;  and  the  court  being  advised  in  the  premises, 
orders  that  said  bill  be  rejected."  Here  then  is  a  decision 
made  by  the  county  court,  and  taken  from  the  county 
judge's  "  minute  book,"  which,  we  have  seen,  constitutes 
a  part  of  the  records  of  the  county  court.  It  is,  then,  a 
decision  of  the  county  court  upon  a  subject  matter  con- 
ceded to  be  within  its  jurisdiction,  and  from  which  an 
Appeal  is  authorized. 

Judgment  affirmed. 

J,  M,  Beck,  for  appellant. 

Rankin  and  Love,  for  appellee. 
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The  district  court  may,  by  rule,  require  the  docket  fee  in  appeal  cases  to  be 
paid  by  a  stated  time,  and  in  default  of  such  payment,  may  dismiss  the 
appeal,  bat  cannot  in  addition  impose  a  penalty  upon  appellant. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Hall,  J.  This  was  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace  to  the  district  court,  by 
Baade,  the  defendant  in  that  court.  The  transcript  was 
duly  filed  in  the  district  court.  By  the  regular  rule  of  that 
court,  the  docket  fee  must  be  paid  by  noon  of  the  second 
day  of  the  term,  or  the  cause  will  be  dismissed  with 
damages.  The  docket  fee  was  not  paid  until  the  morning 
of  the  third  day,  but  it  was  paid  before  any  steps  were 
taken  by  the  appellee  to  dismiss  under  the  rule.  After  the 
fee  had  been  paid,  the  appellee  moved  the  court  to  affirm 
the  judgment,  with  ten  per  cent,  damages  and  cost,  which 
motion  was  sustained,  and  judgment  accordingly  rendered 
for  appellant.  The  appellee  excepted,  and  assigns  for 
error  the  rendition  of  the  judgment  of  the  district  court 
affirming  the  judgment  below,  and  for  rendering  ten  per 
cent,  damages. 

The  rule  of  the  district  court  in  relation  to  appeals  in 
this  respect  is  peremptory,  and  we  see  no  error  in  the 
court's  enforcing  its  own  rules.  The  parties  must  observe 
and  obey  them. 

We  can  find  no  authority  for  the  court  to  fix  a  penalty 
on  a  party  for  not  paying  a  docket  fee  by  noon  of  the  same 
day  of  the  court.  The  ten  per  cent,  damages,  inflicted 
upon  the  appellee,  is  certainly  unauthorized.  That  part 
of  the  judgment  will  therefore  be  reversed.    The  judgment 
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of  the  court,  afiOu*mmg  the  jadgment  of  the  justice,  ii 
affirmed. 

Judgment  affirmed. 

J.  Burt  and  B.  M.  Samuels,  for  appellant. 

Geo.  L,  NigktiTigale,  for  appellee. 


'»♦»»< — 


BAEBER  V.  SWAN. 

A  writ  of  attachment  shonld  show  prima  facie  a  complianee  with  the  Code 
and  if  materially  defective,  it  cannot  be  amended,  and  may  be  qnashed  on 
motion. 

Appeal  from  Johnson  District  Codbt. 

Opinion  by  GtReene,  J.  This  suit  was  commenced  by 
Horace  H.  Barber  against  Charles  J.  Swan.  A  writ  of 
attachment  was  issued.  On  motion,  the  writ  was  quashed, 
and  the  court  refused  plaintiff's  application  to  amend. 
This  ruling  of  the  court  is  assigned  for  error. 

The  paper  in  this  case,  called  "  a  \\Tit  of  attachment," 
could  not  easily  be  recognized  as  such.  It  contains  but 
few  of  the  material  requisites  of  such  a  writ.  It  does  not 
state  any  action  pending  for  the  recovery  of  money,  nor 
give  the  names  of  the  parties  to  the  suit.  It  does  not 
state  the  grounds  which  authorized  the  court  to  issue  the 
writ,  nor  does  it  even  give  the  name  of  the  plaintiff  to  the 
proceeding.  It  does  not  show  that  the  indispensable  con- 
ditions of  the  Code  had  been  performed,  before  the  process 
could  be  legally  issued ;  and  does  not  therefore  confer 
authority  upon  an  officer  to  attach  property.  Such  a  writ 
should  show  prima  facie  a  compliance  with   the  Code, 
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sufficient  to  confer  authority  upon  the  clerk  to  issue  the 
writ.  If  materially  defective,  as  in  this  case,  it  may  with 
propriety  be  quashed. 

But  it  is  claimed  that  the  plaintiff  below  asked  leave  to 
amend  the  writ.  If  there  was  not  sufficient  validity  in  the 
writ  to  authorize  the  attachment  of  property,  an  amend- 
ment of  the  writ  could  not  relate  back  to  the  levy  so  as  to 
make  the  attachment  good.  But  a  process  so  deficient  as 
the  writ  in  this  case — so  devoid  of  the  essential  require- 
ments to  give  it  vitality  and  force,  could  not  well  be 
amended  under  any  statute  of  jeofails.  There  is  no  section 
in  the  Code  that  can  justify  such  a  complete  reformation 
of  an  invalid  writ,  and  it  may  well  be  questioned  whether 
any  section  authorizes  any  amendment  of  a  notice,  writ 
or  process.  Sections  1755,  1759,  give  ample  power  to  the 
courts  to  amend,  but  strictly  considered,  those  sections  can 
only  be  deemed  applicable  to  pleadings.  Under  the  rigor 
of  the  conmion  law,  amendments  are  not  permitted,  and 
we  have  now,  in  Iowa,  no  statute  of  jeofails  but  the  five 
sections  of  the  Code  referred  to.  There  is,  then,  no  autho- 
rity for  the  broad  and  unsafe  system  of  amendments 
claimed  for  this  writ. 

Judgment  affirmed. 

Wm,  Penn  Clark,  for  appellant 

J,  i>.  Templin,  for  appellee. 
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DAILEY  V.  REYNOLDS. 

In  an  action  of  slander,  words  are  per  «e  actionable,  where  they  charge  a 
woman  "  of  being  a  bad  character,"  and  "  guilty  of  fornication  ; "  and 
where  such  words  were  spoVen  falsely  and  maliciously  of  a  feme  sole,  she 
is  entitled  to  recover  without  averring  or  proving  special  damages. 

Appeal  from  Lee  District  Court. 

Opinion  hy  Hall,  J.  The  plaintiff  in  this  case  brought 
her  action  of  slander  against  the  defendant.  The  petition 
sets  out,  in  addition  to  the  usual  inducement,  that  the 
plaintiff  was,  at  the  time  of  the  speaking  of  the  words  by 
defendant,  a  school  teacher,  and  was  engaged  in  teaching 
female  children,  and  relied  upon  such  occupation  and  busi- 
ness to  gain  a  living.  The  words  charged  as  slanderous 
were :  "  That  she  " — ^meaning  plaintiff — ' '  was  not  a  virtuous 
woman  ;"  "  that  he,"  defendant,  "  believed  from  what  he 
understood,  that  she  was  not  a  virtuous  woman,  but  was 
guilty  of  fornication."  In  an  amended  petition,  the  words 
are  charged  that  the  defendant  spoke  and  published  of 
and  concerning  plaintiff  these  words  :  "  Miss  Dailey,  as  he 
believed  from  information  he  had  received,  was  a  bad  char- 
acter, namely,  that  said  Dailey  was  guilty  of  fornication, 
and  that  he — defendant — was  well  satisfied  that  such  was 
the  fact ;  that  she,  Miss  Dailey,  had  taken  hold  of  his — 
defendant*s — arm,  and  urged  him  into  her  room,  and  had 
placed  her  arm  around  his  neck,  and  wanted  to  kiss  him  ; 
that  he  told  her  it  was  not  right,  and  she  replied  there  was 
no  harm  in  it."  The  petition  alleges  as  a  consequence  the 
loss  of  employment  as  a  teacher,  general  injury  to  her 
character,  and  great  distress  of  mind  and  loss  of  health. 

To  this  petition  the  defendant  demurred,  on  the  ground 
that  the  words,  as  charged,  were  not  actionable  per  se^  and 
that  no  special  damages  were  alleged  in  the  petition.  The 
demurrer  was  sustained  as  to  the  first  count,  but  overruled 
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as  to  the  second,  on  the  ground  that  the  allegation  of  loss 
of  employment  as  a  teacher  was  sufficient  to  resist  a 
demurrer.  The  defendant  then  moved  the  court  for  more 
specific  allegations  in  relation  to  the  loss  of  employment 
by  defendant  as  a  teacher,  which  the  court  sustained.  Ex- 
ceptions were  taken  by  plaintiff,  and  these  rulings  of  the 
court  are  now  assigned  for  error. 

In  many  of  the  states  of  this  Union,  and  in  England,  it 
has  been  decided  by  the  courts,  that  to  charge  a  female 
with  a  want  of  virtue  and  chastity  is  not  per  se  actionable  ; 
and  if  this  question  is  to  be  decided  by  the  number  of 
authorities,  we  would  be  compelled  to  sanction  a  proposi- 
tion that  would  have  nothing  else  to  recommend  it,  and 
which  society,  as  now  constituted,  shrinks  from  with  a  re- 
pugnance bordering  upon  horror.  A  female  against  whom 
the  want  of  chastity  is  established  is  at  once  driven  beyond 
the  reach  of  every  courtesy  and  charity  of  life,  and  almost 
beyond  the  portals  of  humanity.  By  common  consent, 
such  an  imputation  is  everywhere  treated  as  the  deepest 
insult  and  vilest  charge  that  could  be  given  or  inflicted 
upon  the  victim  or  her  friends,  and  the  bowie  knife  or  the 
cord  must  wipe  out  the  stain,  and  punish  the  offender.  It 
is  folly  to  contend  that  it  is  no  violation  of  our  penal  laws 
for  a  female  to  throw  herself  away  by  prostitution,  and 
consequently  not  slander,  falsely  and  maliciously,  to  fix 
that  character  upon  unprotected  innocence.  Our  whole 
natures  rise  up  in  rebellion  against  such  a  revolting  pro- 
position. 

The  Code,  §  2709,  provides,  that  "  if  any  man  and  woman, 
not  being  married  to  each  other,  lewdly  and  lasciviously 
associate  and  cohabit  together,  or  if  any  man  or  woman, 
married  or  unmarried,  is  guilty  of  open  and  gross  lewd- 
ness, &c.,  such  person  shall  be  subject  to  fine  or  imprison- 
ment." The  words  set  forth  in  this  petition  may  not  be 
sufficient  to  sustain  an  indictment  against  Miss  Dailey, 
under  this  section  of  the  Code.  The  charge  is  too  gene- 
ral ;  but  if  it  is  true  that  she  is  guilty  of  fornication  and 
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adultery,  if  she  is  not  a  virtuous  woman,  and  is  of  bad 
character,  how  much  less  is  the  charge  than  a  charge  of 
lewd  and  lascivious  association  and  cohabitation  ?  Does  it 
not,  in  fact,  amount  to  both?  and  how  much  additional 
evidence  would  it  require  in  order  to  convict  her  under 
this  section  of  the  Code  ?  Reduce  the  general  charge  to 
particular  evidence,  prove  to  a  jury  that  the  defendant  was 
guilty  of  fornication,  prove  that  she  was  not  a  virtuous 
woman,  that  she  had  yielded  her  person  to  the  promiscuous 
embraces  of  those  who  saw  fit  to  solicit  her  to  the  act,  and 
even  become  the  solfcitor  herself;  reduce  those  acts  by 
particular  evidence,  and  what  jury  would  fail  to  convict 
her  of  lewd  and  lascivious  associations  and  cohabitation  ? 
In  either  view  of  this  case,  we  cannot  but  think  the  words 
charged  in  the  petition  actionable  per  se  ;  and  they  having 
been  falsely  and  maliciously  spoken  of  the  plaintiff  by  the 
defendant,  she  is  entitled  to  recover  damages,  without 
proving  special  damages. 

The  judgment  of  the  court  below  is  reversed,  and  the 
canse  remanded  for  triah 

Judgment  reversed. 

Claggett  and  Dixony  for  appellant. 

Turner  and  Edwards,  for  appeUeOi 
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Where  tbe  defendant,  in  an  action  of  trespass,  answered  that  he  took  ih« 
goods,  as  sheriff,  by  virtue  of  a  writ  of  attachment,  a  copy  of  which  was 
annexed  to  his  answer;  and  where  such  writ  appeared  to  have  been 
materially  defective  :  held,  that  a  demurrer  to  the  answer  should  be  sus- 
tained. 

Appeal  from  Johnson  Distbict  Court. 

Opinion  by  Greene,  J.  An  action  of  trespass  by  C. 
J.  Swan  against  G.  E.  Deforest,  for  taking  and  carrying 
away  goods.  Defendant  answered  that  he  took  the  same 
as  sheriff  of  Johnson  county,  by  virtue  of  a  writ  of  attach- 
ment, a  copy  of  which  he  annexed  to  his  answer.  To 
this  answer  plaintiff  demurred,  and  the  court  sustained 
the  demurrer  to  so  much  of  the  answer  as  justified  under 
the  writ  of  attachment.  Plaintiff  recovered  judgment. 
It  is  now  contended  that  the  court  erred  in  sustaining  the 
demurrer  to  this  answer  as  amended.  There  appears  to 
have  been  no  exceptions  taken  to  this  ruling  on  the  trial 
below,  and  consequently  the  objection  should  not  now  be 
entertained.  But  as  counsel  for  appellee  appears  to  waive 
this  want  of  exception,  we  will  decide  the  point  presented. 
The  writ  of  attachment  under  which  defendant  sought  to 
justify,  is  so  grossly  deficient  in  substance,  so  entirely 
wanting  in  the  essential  elements  of  such  a  writ,  that  it 
could  confer  no  authority  upon  an  ofl&cer  to  take  property. 
It  does  not  state  the  cause  of  action,  nor  the  name  of  the 
plaintiff,  nor  the  facts  and  circumstances  by  which  it  was 
authorized.  It  is  jyrima  facie  Yoidi^  and  could  confer  no 
power  upon  the  officer. 


358  SUPREME  COURT  CASES, 

Davis  V.  O'Ferrall. 

It  follows,  therefore,  that  the  court  below  ruled  cor- 
rectly. 

Judgment  afiSrmed. 

Wm.  Penn  Clark,  for  appellant, 

J,  D,  Templin,  for  appellee. 


DAVIS  ».  OTEKRALIfc 

In  an  action  for  dower  to  lots  in  the  city  of  Dubnqne,  on  vhieh  plaintififB 
husband  had  a  pre-emption  right,  but  conveyed  his  right  by  deed  to  B^ 
who  thereupon  purchased  the  title  from  the  United  States,  and  subse- 
quently conveyed  the  same  to  the  defendant  :  held,  that  defendant  was 
estopped  from  showing  that  plaintiff's  husband  was  not  seized  of  the  lots, 
and  that  she  was  entitled  to  her  dower  therein.     Greene,  J.,  contra. 

Where  the  husband  conveyed  his  title  to  land  before  the  Code,  and  died  after 
it  took  eflFect,  his  widow  is  entitled  to  dower  for  life  only,  according  to  the 
law  in  force  at  the  date  of  the  conveyance. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Hall,  J.  This  was  a  petition  for  dower  in 
certain  described  lots  in  the  city  of  Dubuque. 

The  records  and  proceedings  of  the  court  below  present 
the  following  case : 

The  petitioner,  Jane  B.  O'Ferrall,  was  married  to  Francis 
K.  O'Ferrall,  in  the  year  1834 ;  that  about  the  same  year 
they  became  residents  of  Dubuque ;  that  said  Francis  K. 
O'Ferrall,  soon  after  their  settlement  in  said  city,  came  into 
possession  of  the  real  estate  described  in  the  petition,  by 
virtue  of  a  pre-emption  right,  and  occupied  and  improved 
the  same ;  that  in  1837,  said  Francis  K.  O'Fei-rall  proved 
up  his  pre-emption  on  said  lots,  under  the  act  of  Congress 
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laying  out  the  city  of  Dubuque ;  that  Elijah  M.  Bissell 
purchased  the  said  lots  and  improvements  from  said  Francis 
K.  O'Ferrall,  on  the  15th  of  September,  1840,  for  the  sum 
of  $5500 ;  that  he  executed  a  deed  to  Bissell  for  the  same, 
warranting  and  defending  the  title  against  all  persons 
except  the  United  States;  that  Bissell  entered  into  the 
possession  of  the  premises  under  the  sale;  that  after- 
wards, in  order  to  enable  said  Bissell  to  enter  said  lots 
from  the  United  States,  O'Ferrall  relinquished  to  the 
United  States  his  pre-emption  right;  that  said  Bissell 
purchased  said  lots  from  the  United  States,  and  received 
a  patent  therefor ;  that  afterwards  Bissell  conveyed  to 
Davis,  the  defendant;  that  petitioner  had  never  relin- 
quished her  dower  in  said  lots ;  that  said  Francis  K. 
O'Ferrall  died  on  the  5th  of  December,  1851,  and  that 
Bissell  and  his  grantee  have  held  the  premises  up  to  the 
time  of  filing  the  petition. 

In  deciding  this  case,  it  is  enough  for  us  to  know  that 
Francis  K.  O'Ferrall  and  petitioner  were  lawfully  married 
before  the  conveyance  to  Bissell ;  that  O'Ferrall  was  in 
possession  of  the  premises  in  which  the  petitioner  demands 
dower ;  that  he  conveyed  by  deed  the  premises  to  Bissell, 
who  entered  under  the  deed ;  and  that  he  has  not  been 
evicted,  but  has  in  person,  or  by  his  grantees,  held  the  pos- 
session up  to  the  time  of  filing  this  petition. 

Bissell  having  entered  into  the  premises  under  the  deed 
from  O'Ferrall,  is  estopped  from  denying  O'Ferrall's  title 
whilst  he  or  his  grantee  continue  that  possession.  The 
door  is  effectually  closed  against  all  other  inquiry.  The 
authorities  appear  to  be  clear  and  uniform  upon  this 
question. 

1  Conn.  R.,  185 ;  2  Greenlf.,  227 ;  6  ib.,  244  ;  17  Wend., 
164;  14  John.,  R.,  22;  7  Cowen,  637;  2  Hill,  303;  5 
Wend.,  247 ;  Park  on  Dower,  247  to  253. 

The  dower  should  be  assigned  under  the  law  in  force  at 
the  time  of  the  conveyance  by  O'Ferrall  to  Bissell.  This 
is  an  estate  for  life  in  the  one-third  part  of  the  premises- 
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At  the  time  of  the  conveyance  to  Bissell,  the  law  of  dower 
only  gave  a  contingent  or  inchoate  right  to  the  wife  of  a 
life  estate.  Every  other  part,  except  this  right  of  dower, 
was  vested  in  the  husband.  He  could  convey  what  he 
legally  owned,  and  on  which  there  was  no  legal  encum- 
brance, neither  inchoate  or  contingent,  and  Bissell  could 
safely  purchase,  without  the  fear  of  future  legislative 
enactments,  all  that  O'Ferrall  owned  and  could  sell. 

O'Ferrall  had  the  right  to  sell  all  that  the  law  then  in 
force  did  not  reserve  for  the  wife,  in  case  she  survived  her 
husband.  The  contract  of  sale  was  lawful  and  obligatory ; 
and  any  act  of  the  legislature  that  changed  the  estate 
granted  by  O'Ferrall  and  purchased  by  Bissell  would  be  a 
clear  violation  of  the  obligations  of  the  contract.* 

Judgment  reversed. 

Dissenting  opinion  by  Greene,  J.  I  cannot  agree  with 
the  majority  that  a  widow  is  entitled  to  dower  in  a  mere 
pre-emption  right  to  land.  It  is  conceded  that  the  law  in 
force  at  the  date  of  the  conveyance  must  govern.  At  the 
time  O'Ferrall  sold  his  right  to  Bissell,  the  statute  of  1839 
was  in  force.  This  statute  gave  dower  according  to  the 
course  of  the  common  law.  At  common  law,  the  widow 
shall  have  the  third  part  of  all  the  lands  and  tenements 
whereof  the  husband  was  seized  in  fee  simple,  or  fee  tail, 
at  any  time  during  coverture,  to  hold  to  herself  for  the 
term  of  her  natural  life.     2  Black.  Com.,  129,  131. 

On  page  137,  this  author  tells  us:  "  Though  the  hus- 
band had  the  use  of  land  in  absolute  fee  simple,  yet  the 
wife  was  not  entitled  to  any  dower  therein,  he  not  being 
seized  thereof."  A  pre-emption  right  only  gives  the  per- 
son the  preference  to  buy  the  land  at  a  stated  price.  The 
party  holding  such  a  right  is  not  in  any  sense  of  the  word 
legally  seized  of  the  land.  He  has  merely  the  temporary 
possession  and  the  prior  right  of  purchase,  the  right  to 
become  seized.     O'Ferrall  had  the  use  of  the  lots  only; 

*  See  Davis  v.  O'Ferrall,  ante,  168. 
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but  was  not  seized  thereof,  and  could  only  have  become 
so  on  paying  therefor  the  stipulated  price  to  the  com- 
missioner. At  the  time  O'Ferrall  sold  his  claim  on  the 
lots  to  Bissell,  the  title,  the  true  legal  seizin  of  the  lots, 
was  in  the  United  States,  and  remained  there  until  they 
were  entered  by  Bissell.  As  soon  as  Bissell  secured  his 
certificate  of  purchase  from  the  commissioner,  he  acquired 
the  absolute  title.  Dower  being  entirely  a  legal  demand, 
that  can  only  attach  when  the  husband  has  acquired  a 
legal  seizin  of  the  property,  it  follows  that  no  dower 
incumbrance  could  affect  the  lots  in  question  until  the 
legal  title  was  secured  by  Bissell ;  he  having  a  wife, 
she  was  necessarily  the  fii'st  woman  who  became  endow- 
able  of  the  lots.  A  party  buying  of  Bissell  was  not 
called  upon  to  go  behind  his  patent  from  the  govern- 
ment. 

No  purchaser  has  been  expected  to  go  behind  the  govern- 
ment title.  That  has  been  regarded  as  the  fountain  head, 
the  only  reliable  source,  the  only  safe  starting  point, 
whence  all  titles  to  land  in  this  state  are  traced.  But 
this  foundation  to  all  our  titles  has  been  shaken  at  least 
in  this  instance,  and  is  required  to  yield  to  antecedent 
squatter  claims.  Vacillating  and  insecure  as  those  claims 
are,  and  having  covered  a  large  portion  of  the  best  pro- 
perty in  the  state,  serious  loss  and  injustice  must  be 
inflicted  upon  innocent  purchasers  of  property  if  the 
widows  of  those  who  have  been  in  possession  of  claims  on 
the  public  land  can  come  in,  under  the  cry  of  estoppel,  bid 
defiance  to  government  sales  and  patents,  and  claim  their 
third  of  the  property,  on  the  ground  that  their  husbands 
were  for  a  time  in  possession,  and  abandoned  that  posses- 
sion to  another,  who  subsequently  acquired  title.  If  this 
doctrine  of  estoppel  can  be  extended  so  far  as  to  be  appli- 
cable to  the  case  at  bar,  it  can  be  made  equally  applicable 
to  all  squatter  claims  where  the  settlers'  possession  was 
transferred  to  a  party  who  became  the  purchaser. 

The  fact  that  a  possession  is  justified  by  a  pre-emption 
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right  gives  it  no  additional  validity.  A  pre-emption  ia 
not  transferable  by  deed  or  otherwise.  A  transfer  works 
a  forfeiture.  It  follows,  therefore,  that  when  a  pre-emptor 
sells  his  claim,  or  gives  up  his  possession,  he  forfeits  his 
pre-emption,  and  all  the  pretended  equities  he  held  under 
it,  and  the  land  is  then  subject  to  be  entered  by  the  iirst 
applicant.  As  a  pre-emption  right  is  not  alienable,  it 
follows  that  there  can  be  no  dower  or  relinquishment  of 
dower  connected  with  such  a  right. 

Neither  can  a  pre-emption  right  to  buy  land  be  inherited ; 
it  can  only  be  exercised  by  the  party  who  in  person  acquires 
it  by  actual  residence  and  improvement.  K  he  dies,  the 
right  dies  with  him.  A  wife  can  only  be  endowed  of  that 
realty  in  which  her  issue  might  become  the  heir.  2  Black. 
Com.,  131. 

In  this  case  it  seems  obvious  that  Bissell  acquired  no 
title  in  the  land  by  virtue  of  the  deed  from  O'Ferrall.  He 
only  secured  O'Ferrall's  relinquishment  of  the  pre-emption, 
which  enabled  him  to  purchase  the  lots  at  the  government 
price.  To  secure  such  relinquishment,  a  deed  was  not 
necessary.  A  simple  notice  to  that  effect  would  have 
secured  the  same  result;  consequently  the  deed  should 
not  have  sufficient  validity  to  produce  an  estoppel. 

The  doctrine  of  estoppel  is  not  applicable  to  this  case. 
It  would  be  dangerous  to  truth,  to  investigation,  and  to 
titles  generally,  if  estoppels  are  to  be  so  indiscriminately 
recognized.  Bissell's  possession  under  the  purchase  was 
but  temporary,  and  was  subject  to  immediate  ouster  by  any 
other  party  who  might  have  secured  the  title  from  the 
government.  Although  O'Ferrall  was  in  legal  possession 
of  the  land  by  virtue  of  his  pre-emption,  Bissell  could  not 
acquire  such  legal  possession  from  him,  because  a  pre- 
emption possession  is  not  transferable.  Bissell's  possession 
was  not  authorized  by  law  until  he  secured  the  certificate  of 
purchase  from  the  government.  The  seizin  from  the  govern- 
ment became  permanent,  and  absorbed  all  others.  He  was 
then  in  possession  under  the  government,  and  not  nu'ler 
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O'Ferrall's  deed.  This  deed,  although  one  in  form,  was 
not  one  in  effect.  As  a  conveyance  of  title,  it  amounted  to 
nothing  more  than  a  blank  piece  of  paper.  Upon  its  very 
face  it  showed  the  title  to  the  lots  to  be  in  the  United 
States,  and  hence  it  only  purported  to  impart  a  claim  right 
to  the  improvements  and  possession ;  and  for  that  purpose 
a  verbal  contract  was  valid.  Rev.  Stat.,  456,  §  1.  It  fol- 
lows, then,  that  there  is  no  position  taken  by  BissellV 
grantee  that  is  inconsistent  with  any  fact  recognized  by 
that  deed.  In  Warren  v.  Leland,  2  Barb.,  613,  it  was 
held,  that  where  the  truth  appears  in  the  same  deed  with 
other  matters  which  would  otherwise  work  an  estoppel,  the 
party  that  would  be  so  estopped  may  avail  himself  of  such 
truth. 

A  man  is  said  to  be  estopped  when  he  has  done  some 
act  which  the  law  will  not  permit  him  to  deny.  Lord 
Coke  says,  "  an  estoppel  is  when  a  man  is  concluded  by 
his  own  act  or  acceptance  to  say  the  truth."  Blackstone 
defines  "  an  estoppel  to  be  a  special  plea  in  bar,  which 
happens  when  a  man  hath  done  some  act,  or  executed 
some  deed,  which  estops  or  precludes  him  from  averring 
anything  to  the  contrary." 

In  this  case,  it  is  true,  Bissell  received  the  deed  from 
O'Ferrall;  but  it  is  not  true  that  either  he  or  his  grantee 
seeks  to  controvert  anything  that  they  received  under  the 
deed.  The  deed  itself  shows  all  that  is  claimed  by  appellant. 
It  shows  that  the  title  was  not  in  O'Ferrall,  but  was  in 
the  United  States.  The  deed  itself  shows  that  the  ri^ht 
of  dower  could  not  attach  to  the  lots  described  therein.  It 
in  effect  guarantees  the  title  to  be  in  the  United  States, 
and  not  in  any  one  else.  But  if  the  doctrine  of  estoppel  is 
applicable,  Mrs  O'Ferrall  is  estopped  from  claiming  dower 
under  her  husband's  deed,  as  a  privy  thereto,  because  it 
shows  that  he  was  not  legally  seized  of  the  premises. 

But  the  doctrine  of  estoppel  is  not  applicable  to  that 
deed,  for  another  very  obvious  reason.  The  deed  is 
inoperative,  and  has  been  so  ever  since  Bissell  obtained 
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the  permanent  title  from  the  government.  In  Wallace  v. 
Miner,  6  Ham.,  it  is  decided  thai  the  recitals  in  a  deed 
which  is  inoperative  or  void  does  not  work  an  estoppeL 
See  also  Sinclair  v.  Jackson,  8  Cow. ,  543. 

Nor  will  the  recital  in  a  deed  bind  those  who  claim  by 
title  paramouilt  to  the  deed.  1  Greenl.,  Ev.,  §  23,  note  2 ; 
Calmer  v.  Jackson,  1  Peters,  1.  That  Bissell's  title  was 
paramount  will  be  readily  conceded  by  all. 

There  is  still  another  very  conclusive  reason  why  the 
doctrine  of  estoppel  is  not  applicable  to  this  case.  It  ia 
a  general  rule  that  the  grantee  is  not  estopped  from  gain- 
saying anything  mentioned  in  the  deed,  for  it  is  the  deed 
of  the  grantor  only.  1  Greenlf.,  Ev.,  §  24.  True,  if  the 
grantee  claims  title  under  the  deed,  he  is  thereby  estopped 
denying  the  grantor's  title.  But  the  grantee  in  this  case 
does  not  claim  title  under  the  deed  from  O'Ferrall,  nor 
does  he  deny  the  grantor's  recital  of  title,  as  set  forth  in 
his  deed.  In  Miller  v.  Bagwell,  3  McCord,  429,  it  is 
decided  that  a  recital,  to  amount  to  an  estoppel,  must 
come  from  the  party  to  be  estopped,  and  not  from  his 
opponent.  This  is  directly  to  the  point,  and  most  conclu- 
sive of  this  case. 

In  Comstock  v.  Smith,  13  Pick.,  116,  it  was  held  that  a 
covenant  in  a  deed  that  the  grantor  will  warrant  against 
all  persons  claiming  under  him,  does  not  estop  him  from 
setting  up  any  title  subsequently  acquired  by  him.  That 
being  the  case  with  the  grantor,  much  less  reason  is  there 
for  estopping  the  grantee,  who  made  no  such  deed  or  cove- 
nant, from  setting  up  such  subsequently  acquu'ed  title. 

I  cannot  but  feel  that  the  majority  opinion  in  this  case 
has  extended  the  doctrine  of  estoppels  far  beyond  reason- 
able limits.  This  doctrine  is  at  variance  with  the  investi- 
gating policy  of  the  law,  for  it  precludes  investigation.  It 
is  founded  on  convenience  for  the  prevention  of  frauds,  and 
should  not  be  carried  farther  than  the  objects  for  which  it 
was  established.  Hence,  we  are  told  by  the  authorities, 
that  estoppels  must  be  reciprocal  and  certain  to  every 
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intent ;  Boiling  v.  Mayor,  3  Rand.,  563 ;  Lafoye  v.  Primon, 
3  Mis.,  529.  Estoppels  are  not  to  be  favored;  Leicester 
V.  Rehobotk,  4  Mass.,  180;  Bridgwater  v.  Dartmouth,  ib., 
273 ;   Orven  v.  Bartholomew,  9  Pick.,  520. 

Among  the  authorities  cited  in  support  of  the  estoppel 
in  this  case,  that  which  seems  to  be  the  most  appropriate, 
and  on  which  the  most  reliance  is  placed,  is  the  case  of 
Sherwood  v.  Vandenhurgh,  2  Hill,  303.  It  may  be  well  to 
inquire  what  analog)^  has  that  case  to  this.  In  that  case, 
M.  died  in  1778,  and  J.,  his  only  heir,  married  the  plain- 
tiff in  1783.  In  1786,  J.  gave  a  quit-claim  deed  to  one 
P.  of  all  lands  which  were  to  be  gi-anted  by  the  state  of 
New  York  to  M.  as  a  gratuity  for  his  military  services  as 
a  Revolutionary  soldier ;  subsequently  a  patent  was  issued 
to  M. ;  J.  having  died,  his  widow  brought  ejectment  for 
dower,  against  a  party  in  possession  under  title  derived 
liom  P. :  held,  that  the  defendant  was  estopped  from 
denying  the  seizing  of  the  plaintiff's  husband,  and  that 
therefore  she  was  entitled  to  recover.  To  justify  this  con- 
clusion, Nelson,  C.  J.,  claimed  that  under  a  statute  of  that 
state,  the  legal  estate  was  to  be  deemed  vested  in  M.  the 
same  as  if  the  patent  had  been  issued  before  his  death, 
and  that  the  title  of  J.  and  those  claiming  under  him 
were  subject  to  the  same  incimibrances,  by  way  of  dower, 
&c.,  as  if  the  patent  had  been  thus  issued  and  the  lauds 
had  descended  to  J.,  the  heir  at  law.  Co  wen,  J.,  differed 
with  Judge  Nelson  in  this  particular,  and  says :  "  It  is 
settled  that  such  a  seizin  is  not  sufficient  to  confer  any 
right  upon  the  widow."  He  refers  to  Stow  v.  Tift^  15 
John.,  458,  and  the  cases  there  cited. 

Now,  is  there  not  a  wide  difference  between  that  case 
and  the  case  at  bar.  In  that  case  the  land  had  been  paid 
for  by  M.'s  military  services,  before  conveyance  by  his 
heir  J.,  the  widow's  husband.  In  this  case  the  land  was 
not  paid  for  by  O'Ferrall.  In  that  case  the  title  passed 
through  the  husband ;  in  this,  the  husband  never  had  any 
title.     In  that  case,  the  grantee  claimed  under  the  deed 
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from  the  husband ;  in  this,  the  claim  is  under  an  entirely 
different  and  paramount  title. 

And,  unfortunately  for  the  majority  opinion,  the  case  in 
2  Hill,  and  all  the  other  cases  cited  Irom  New  York  on 
this  point,  have  been  pointedly  overruled  by  the  more 
recent  and  better  considered  case  of  Sparrow  v.  Kingman^ 
1  Comst.,  242.  It  is  in  that  case  decided,  that  in  eject- 
ment for  dower  brought  against  a  grantee  of  the  husband, 
under  a  quit-claim  deed,  or  against  one  holding  under 
such  grantee,  the  defendant  is  not  estopped  from  showing 
that  the  husband  was  not  seized  of  such  an  estate  in  the 
premises  as  to  entitle  his  widow  to  dower. 

As  the  majority  decision  upon  this  point  reposes  mainly 
upon  authorities  which  have  been  so  positively  overruled, 
I  regret  exceedingly  that  it  should  have  been  made,  and  I 
especially  regret  the  necessity  of  interposing  views  so 
much  at  variance  with  those  expressed  by  my  learned  and 
esteemed  associates. 

Clark  and  Bissell^  and  T,  Davis^  for  appellant. 

Smith,  McKinlay  and  Foor,  for  appellee. 
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JEFFERSON  COUNTY  v.  FORD  et  aL 

Where  F.,  acting  as  county  treasurer  for  two  years  before  the  Code,  obtained 
■ubsequently  a  receipt  from  B.,  as  county  judge,  in  full  for  state  and  other 
taxes,  the  county  judge  not  being  authorized  to  receive  the  state  revenue, 
or  settle  for  the  same  ;  and  where  judgment  had  been  rendered  against  F. 
and  his  security  for  the  amount  of  state  tax  which  had  been  paid  by  him  to 
the  county  judge  :  held,  that  F.  could  not  recover  from  the  county  the 
amount  of  state  revenue  paid  by  him  to  B.,  as  county  judge  ;  that  B.  became 
personally  liable  to  F.  ;  but  as  B.  acted  in  reference  to  the  state  fund  with- 
out authority,  such  act  could  neither  bind  the  state  nor  the  county. 

A  settlement  obtained  by  fraud,  or  under  false  entries  and  computations,  ia 
not  valid.  ' 

Appeal  from  Jefferson  District  Court. 

Opinion  hy  Hall,  J.  The  pleadings  in  this  case  pre- 
sent that  extraordinary  confasion  and  volubility  which  a 
most  unbridled  system  could  invite.  Both  sides  appear 
to  have  an  object;  the  plaintiff  to  get  his  hand  into 
the  county  treasury,  and  the  defendant  to  keep  it  out ; 
and  both  parties  appear  to  have  labored  under  the  most 
bewildering  obscurity  as  to  the  means  by  which  their 
object  could  be  attained. 

The  pleadings  appear  to  present  the  following  points : 
The  plaintiff  below  was  county  treasurer  of  Jefferson 
county  from  August  1849  to  August  1851,  when  he  was 
succeeded  by  another  person ;  that  at  the  time  he  went 
out  of  office,  he  had  over  $900  of  the  state  revenue  in  his 
hands,  which  he  had  not  paid  over  to  the  state  treasurer  ; 
that  on  the  19th  day  of  September,  1851,  he  had  a  final 
settlement  of  his  accounts  as  treasurer  with  Moses  Black, 
the  county  judge,  which  embraced  the  state^  county,  school 
and  lot  funds,  as  the  same  had  come  to  his  hands ;  and 
upon  said  settlement  he  paid  defendant  the  state  revenue 
which  he  had  in  his  hands,  which  sum  was  received  and 
accounted  for  in  the  name  of  Moses  Black,   as  county 
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judge,  in  full  for  all  the  state,  county,  school  and  lot  funds 
which  had  come  to  his  hands  ;  that  defendant  failed  to  pay 
over  the  state  funds  to  the  proper  officers  of  the  state ; 
that  the  state  had  sued  him  and  securities  on  his  bond, 
and  recovered  said  amount. 

To  this  the  defendants  demur,  and  assign  many  causes 
for  demurrer,  which,  in  effect,  amount  to  the  cause  allowed 
by  the  Code — that  by  a  fair  and  natural  construction,  the 
petition  does  not  show  a  substantial  cause  of  action.  This 
demurrer  was  overruled  by  the  court,  and  exceptions  taken. 
The  defendants  then  answer,  and  deny  every  allegation 
in  the  petition,  and  aver  that  Ford  and  his  sureties  have 
not  paid  the  judgment  recovered  by  the  state ;  that  they 
have  appealed  it  to  the  supreme  court,  where  the  suit  is 
pending ;  that  there  were  mistakes  in  the  settlement  with 
the  county  judge ;  that  Ford  was  allowed  for  some  items, 
amounting  to  $900,  which  had  previously  been  allowed 
him  by  the  county  commissioners  ;  that  some  items  for 
lots  were  withheld,  and  not  settled,  amounting  in  all  to 
$300  ;  and  defendants  claim  an  off-set,  &c.  The  amended 
answer  sets  up  fraud  in  the  settlement,  and  that  Ford, 
by  false  representation,  imposed  upon  the  county  judge, 
and  induced  him  to  assume  to  act  as  agent  for  the  state  ; 
that  he  turned  out  county  orders ;  that  he  deceived  the 
judge  by  false  entries,  concealing  facts,  false  additions, 
estimates  and  exhibits ;  and  in  this  manner  the  whole 
settlement  was  a  fraud,  and  that  there  was  no  money 
in  fact  paid  to  the  judge ;  that  in  fact  and  truth,  Ford 
was  still  largely  indebted  to  the  county  for  sums  of 
money  not  accounted  for,  and  for  sums  allowed  in  the 
settlement  by  the  frauds  of  the  plaintiff.  The  plaintiff 
demurred  to  these  answers.  The  demurrer  was  sustained 
by  the  court,  and  judgment  rendered  for  plaintiff  for 
$760  03.  The  defendants  except,  and  assign  for  error 
the  overruling  of  defendants'  demurrer  to  plaintiff's  peti- 
tion, and  the  sustaining  of  plaintiff's  demurrer  to  defend- 
ants' answer. 
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Tlie  act  of  the  legislature  of  February  25,  1847,  regu- 
lated and  fixed  the  duties  of  county  treasurers,  until  the 
1st  day  of  July,  1851,  when  the  Code  took  efiect,  and 
which  have  not  been  changed  by  the  Code.  By  this  act, 
a  separate  tax  was  levied  for  state  purposes,  which  it  was 
made  the  duty  of  the  treasurer  to  collect  and  pay  over 
to  the  state  treasurer.  He  was  required  to  make  due 
return  of  all  moneys  collected  by  him,  together  with  his 
county  and  state  tax  list,  to  the  board  of  county  commis- 
sioners, on  the  first  Monday  of  January  in  each  year, 
§  39, — and  to  pay  into  the  state  treasury  the  amount 
of  moneys  collected  by  him,  on  or  before  the  15th  day 
of  February  in  each  year,  §  60.  The  clerk  of  the  board 
of  commissioners  was  required  to  certify  to  the  auditor  of 
state  the  amount  belonging  to  the  state  treasury.  The 
assessment  was  to  be  returned  to  the  auditor  of  state,  and 
the  treasurer  of  each  county  was  to  be  charged  with  the 
amount  of  state  tax  according  to  this  copy  of  the  assess- 
ment returned  to  the  auditor,  and  the  treasurer  could  only 
be  released  from  the  obligation  of  his  bond  when  the 
whole  amount  due  the  state  was  paid  in  or  satisfactorily 
accounted  for,  §  58.  Under  this  act,  the  state  and 
county  revenue  is  kept  entirely  separate.  The  county 
treasurer  dealt  entirely  and  exclusively  with  the  county 
commissioners  in  all  matters  pertaining  to  the  county 
revenue,  and  with  the  treasurer  and  auditor  of  state  in 
those  pertaining  to  the  state  revenue.  This  court  decided 
in  the  case  of  Ford  et  al.  v.  The  Board  of  Commissioners 
of  Jefferson  County,  at  the  last  term,*  that  nothing 
would  release  the  treasurer  from  his  bond  for  the  state 
revenue  but  a  payment  to  the  treasurer  of  state  of  the 
amount  due  on  the  tax  list,  or  a  satisfactory  accounting 
for  the  non-payment ;  and  that  a  paying  over  to  his  suc- 
cessor in  office,  or  to  the  county  judge,  was  not  a  satisfac- 
tory accounting  for  the  non-payment  to  the  state  treasiu-er. 
It  follows,  then,  that  if  Ford  did  account  with  the  county 

•  See  Ford  et  al.  t.  Jefferson  County,  ante,  273. 
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judge,  they  were  both  acting  beyond  their  legal  duties  and 
powers,  and  could  not  bind  the  county  or  the  state.  In 
such  acts  they  cease  to  be  officers,  and  their  doings  relate 
to,  and  bind  them  as  persons,  and  nothing  more.  There 
is  a  total  want  of  power  in  either,  to  make  the  settlement 
for  or  fix  the  rights  of  the  state  or  liabilities  of  the  county. 
Then  the  county  of  Jefferson,  through  her  authorized 
officers,  never  settled  with  Ford,  never  received  anything 
from  him,  and  is  liable  to  him  for  nothing. 

A  county  is  strictly  a  political  corporation,  a  grant  of 
power  to  a  designated  portion  of  the  people,  to  aid  and 
arrange  the  machinery  of  government  for  the  whole  state. 
It  is  not  designed  for  pecuniary  profit,  nor  has  it  any 
powers  but  such  as  pertain  to  its  strict  municipal  and 
public  character. 

The  county  treasury  could  not  become  the  depositee  of 
any  funds  but  those  that  the  law  brings  to  it.  The  officers 
of  the  county  cannot  involve  the  corporation  by  unauthor- 
ized contracts,  nor  bind  the  county  by  extra-ministerial 
settlement ;  and  the  bid  maxim  "  that  he  who  trusts  must 
pay,''^  will  apply  in  this  case  to  Mr  Ford,  with  as  much  force 
as  it  did  in  the  case  from  whence  the  maxim  originated. 

But  it  is  said  that  it  was  a  mistake,  both  parties  were 
mistaken,  and  the  county  have  obtained  the  money  of  Ford, 
and  justice  requires  that  it  should  be  repaid  to  him. 

The  answer  is,  that  mistakes  never  give  power ;  never 
create  authority ;  never  bind  the  principle  when  made  by 
an  agent.  The  mistake  in  this  case  goes  to  the  power  in 
the  officer  to  act  at  all,  and  did  not  arise  in  the  discharge 
of  a  duty,  computation  or  settlement,  which  the  officer  had 
any  right  or  power  either  to  begin  or  conclude.  There  is 
no  link  or  thread  by  which  the  act  complained  of  can  be 
connected  with  the  authority  to  do  it.  Certainly  the 
county  of  Jefferson  was  not  mistaken,  for  she  was  not  a 
party  to  the  transaction ;  she  was  not  there  by  her  legal 
authorized  agent  or  officer.  She  was  legally  incapable  of 
being  a  party  to  su(!h  a  mistake. 
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Every  attribute,  duty,  liability  and  obligation  of  the 
corporation  of  a  county  is  fixed  and  defined  by  law.  She 
is  strictly  and  technically  a  creature  of  law,  and  by  law 
are  her  duties  and  obligations  alone  manifested  and  her 
liabilities  established. 

If  Ml-  Ford  has  suffered  on  this  transaction,  his  recourse 
must  be,  if  he  has  any,  upon  Mr  Black,  or  the  person  who 
was  in  fault.  If  there  has  been  any  mistake,  it  is  between 
those  persons  who  made  the  mistake. 

This  view  of  the  case  makes  it  unnecessary  to  discuss 
the  question  arising  upon  the  judgment  of  the  court,  sus- 
taining the  demurrer  to  defendants'  answer.  This,  we 
think,  was  equally  erroneous  with  the  other.  A  settle- 
ment obtained  by  fraud,  false  entries  and  false  computa- 
tion, presenting  claims  previously  allowed,  we  think  was 
no  settlement  at  all,  and  the  balance  found  due  could  not 
be  enforced. 

Judgment  reversed. 

Knapp  and  Clinton,  for  appellant 

SlagUy  Acheson  and  C,  Negus,  for  appellees. 
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TRASK  V.  KEY. 

The  original  notice  for  personal  service  shonld  be  returned  to  the  oonrt  "  not 
found,"  before  notice  can  be  authorized  by  publication. 

Before  a  defendant  can  be  considered  in  default  on  a  notice  by  publication, 
it  shonld  appear  that  a  copy  of  the  petition  and  notice  had  been  directed 
to  him  through  the  post-office,  as  required  by  the  Code. 

Appeal  from  Louisa  District  Court, 

Opinion  hy  Greene,  J.  An  action  to  foreclose  a  mort- 
gage against  P.  P.  Trask.  Notice  returned  into  clerk's 
office  by  the  coroner,  declaring  the  defendant  to  be  a  non- 
resident of  the  state.  Date  of  return,  July  29,  1853.  It 
appears  of  record,  that  notice  by  publication  was  com- 
menced on  the  25th  of  July,  four  days  before  the  return  of 
the  original  notice.  There  is  no  evidence  that  service  was 
attempted  by  directing  the  notice  through  the  post-office, 
as  provided  by  Code,  §  1826;  and  still  the  court  below 
decided  that  the  defendant  was  in  default,  and  rendered  a 
decree  against  him  accordingly.  This  decree  was  obvi- 
ously unauthorized. 

The  record  shows  that  defendant  was  a  non-resident  of 
the  state,  and  it  may  well  be  questioned  whether  he  was 
even  subjected  to  the  jurisdiction  of  the  court.  But  if  he 
might  have  been  brought  within  that  jurisdiction,  the  pro- 
ceedings clearly  show  that  he  was  not  by  any  authorized 
process. 

1.  The  original  notice  was  not  returned  to  the  court — 
"  not  found  " — before  the  notice  by  publication  was  com- 
menced. 

2.  There  was  no  copy  of  the  petition  and  notice  sent  to 
the  defendant  through  the  post-office,  as  required  by  the 
Code,  §§  1826,  2497. 

At  the  last  term  of  this  court,  it  was  held  that  notice 
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by  publication  is  not  good  unless  these   directions   fire 
observed.* 

Judgment  reversed. 

J,  Butler  and  H,  0*  Conner,  for  appellant. 

B.  F,  Wright,  for  appellee. 


WALLACE  a  aUv.  CITY  OF  MUSCATINE. 

Where  a  city  is  authorized  to  ^ade  and  regnlate  streets,  and  in  conBtroctiag 
gutters,  culverts  and  drains,  the  work  is  left  m  such  an  unfinished,  care- 
less and  negligent  state,  as  to  cause  water  to  flow  upon  and  injure  private 
property,  the  city  is  liable  to  the  owner  for  the  damages. 

Where  an  incorporated  company  is  authorized  to  do  an  act;  and  where  it  ia 
80  negligently  done  as  to  occasion  loss  and  injury  to  others,  the  same  lia- 
bility should  attach  to  the  corporation  as  would  attach  to  an  individiial 
under  like  circumstances. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Hall,  J.  The  plaintiffs  in  this  case  brought 
their  action  against  the  city  of  Muscatine,  to  recover 
damages  sustained  by  the  plaintiff,  occasioned  by  the 
improper  and  unsMllful  construction  of  certain  culverts, 
drains  and  gutters,  made  by  the  city,  by  which  the  water 
was  turned,  and  flowed  upon  the  plaintiff's  premises, 
situate  in  said  city ;  and  also,  that  the  city,  in  construct- 
ing their  works,  had  left  them  in  an  unfinished  state,  and 
in  such  a  careless  and  negligent  condition,  that  a  large 
quantity  of  water  was  made  to  overflow  the  premises  of 
the  plaintiff,  occasioning  damage,  &c. 

•  Pinleney  v,  Pinkney,  ante,  3. 
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To  this  petition  the  defendant  filed  a  demurrer,  which 
was  sustained  by  the  court  below;  and  judgment  was 
rendered  against  the  plaintiff.  The  sustaining  of  the 
demurrer  is  assigned  for  error. 

The  power  and  authority  of  the  city  of  Muscatine  to 
make  the  improvements  that  are  alleged  to  have  produced 
the  injury  complained  of,  is  not  denied;  and  the  only 
question  presented  for  our  decision  is  as  to  the  liability 
of  the  city  for  damages  occasioned  from  the  improper  and 
negligent  manner  in  which  they  executed  their  powers  and 
duties  in  making  those  improvements.  It  has  been  con- 
tended that  a  corporation,  such  as  this,  is  governed  by  a 
different  principle  from  that  applied  to  individual  citizens, 
and  that  it  cannot  be  made  liable  for  acts  of  non-feasance 
or  negligence  of  its  agents,  in  the  construction  of  its  vari- 
ous improvements.  We  cannot  assent  to  this  doctrine,  as 
being  sustained  either  by  reason  or  authority. 

That  the  legislature  can  create  a  corporation,  and  exempt 
it  from  duties  or  obligations  which  are  denied  the  natural 
citizen,  may  perhaps  be  true ;  but  unless  such  privileges 
are  expressly  conferred,  no  court  ought  to  give  them  by 
construction  or  implication.  The  tendency  of  legislation 
and  the  decisions  of  courts  is  to  maintain  equality  of 
rights,  whether  the  interests  and  duties  are  exercised  by 
a  number  of  persons  associated  into  a  corporation,  or  by 
private  persons.  The  true  principle  should  be  to  make 
the  party  liable  who  had  the  authority  to  act,  and  who 
authorized  the  act,  that  occasioned  the  damage,  especially 
when  the  damage  is  consequential.  The  necessity  that 
the  city  authorities  should  have  the  power  to  grade  the 
streets,  provide  drains,  gutters,  culverts  and  such  improve- 
ments as  the  public  convenience  required,  so  far  as 
these  matters  are  concerned,  cannot  be  denied,  and  their 
authority  over  such  matters  should  be  complete.  The 
interest  of  the  public  in  the  streets  and  alleys,  although 
it  is  only  an  averment,  is  as  perfect  as  that  of  a  natural 
person  in  his  fee  simple  title,  and  their  right  to  enjoy  and 
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appropriate  them  to  the  specific  purpose  should  not  be 
infringed  upon  by  the  real  or  supposed  convenience,  or 
relative  interest  of  any  one.  The  case  of  Creal  v.  77ie  City 
of  Keokuk*  decided  by  this  court,  recognized  this  doc- 
trine, although  the  opinion  in  that  case  does  not,  perhaps, 
as  thoroughly  keep  in  view  the  rights  of  the  public  to 
appropriate  what  is  clearly  admitted  to  belong  to  them,  as 
it  does  that  of  the  individual  citizen.  It  will  be  difficult 
to  establish,  upon  any  principle  of  universal  application, 
a  distinction  between  the  rights  of  one  and  the  rights  o- 
many.  Why,  if  the  individual  citizen  has  the  unlimited 
right  to  use  his  own  property  in  such  a  manner  as  may 
suit  his  convenience  and  wishes,  without  fear  of  damages 
from  any  source — provided  he  uses  proper  caution  not  to 
directly  damage  his  neighbor — ^why  a  public  corporation 
cannot  in  the  same  manner  appropriate  their  property,  and 
subject  it  to  their  convenience  and  use,  without  being  sub- 
ject to  exactions  and  damages  from  those  who  are  dis 
commoded  or  damaged  by  such  legal  use  of  public  pro- 
perty, will  most  certainly  be  difficult  to  reconcile  upon  any 
general  principle. 

The  negligent  or  unskillful  manner  of  using  or  appro- 
priating the  property,  whereby  damage  is  produced,  is  to 
all  intents  the  same  to  the  injured  party,  whether  occa- 
sioned by  the  acts  of  a  private  citizen  or  a  public  corpora- 
tion, and  the  law  protects  him  equally  against  both. 
There  can  be  no  difference  in  principle,  between  the 
"  taking  of  private  property  for  public  use,"  and  the 
demolition  and  damage  produced  to  his  property,  by  over- 
flowing it  with  water.  This  would  not  be  in  the  use  of 
their  own  property,  but  a  destruction  of  the  property  of 
others. 

The  cases  cited  by  counsel  for  appellant,  we  think,  are 
clear  upon  this  point. 

3  Hill,  R.,  532  and  612;  2  Denio,  R.,  434;  3  Com., 
460  and  464 ;  1  Carter,  281. 

*  •  Ante,  47. 
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The  decision  of  the  court  below  will  be  reversed,  and 
the  cause  remanded  to  the  district  court  for  further  pro- 
ceedings. 

Judgment  reversed. 

J,  Scott  Riehmatij  for  appellant. 

J.  Butler  and  8,  Whicher^  for  appellee. 


HALL  V.  MoMAHAN. 

The  flonnty  eoiirt  is  speoisllj  limited  in  jorisdiction,  and  has  no  antborityto 
adjadieate  titles  to  land. 

Where  the  proceedings  of  a  county  court  are  taken  to  the  district  court  by 
appeal,  and  prima  /ode  appear  nnauthorized  and  extra-judicial,  the  pro- 
ceedings and  appeal  may  be  dismissed  on  motion. 

Appeal  from  Potawatamie  District  Court. 

Opinion  hy  GtReene,  J.  E.  Hall  claimed  a  deed  of  the 
county  judge  of  Potawatamie  county,  for  a  lot  in  Coun- 
cil Bluffs.  The  claim  was  resisted  by  McMahan  and 
Williams,  and  the  county  judge  decided  that  they  were 
the  rightful  claimants.  Hall  appealed  to  the  district 
court.  On  motion,  the  appeal  and  proceedings  were  dis- 
missed.    This  is  claimed  to  be  erroneous. 

The  county  court  is  specially  limited  in  jurisdiction,  and 
has  not  authority  to  adjudicate  questions  affecting  land 
title.  In  the  present  case  the  county  judge  was  only 
authorized  to  act  as  trustee  for  the  claimants  of  lots  at 
Council  Bluffs,  and  was  not  invested  with  judicial  authority 
10  determine  questions  of  title  in  relation  to  those  lots. 
His  authority,  then,  in  relation  to  the  matter  before  him, 
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vras  exclusively  ministerial,  and  as  title  adjudications 
were  not  within  the  jurisdiction  prescribed  for  county 
courts,  the  proceeding  was  unauthorized.  He  was  merely 
authorized  to  act  as  trustee  ex  officio.  The  proceeding 
not  being  within  the  limited  power  of  that  court,  and 
extra-judicial  as  indicated  prima  facie  by  the  record,  we 
conclude  that  the  appeal  and  proceeding  were  properly 
dismissed. 

Judgment  affirmed. 

C»  E,  Stone,  for  appellant. 

Clark  and  Starr,  for  appellee. 


GRAVES  V,  STEEL,  County  Judge. 

Where  land  has  been  entered  by  a  county  judge  for  town  parposea,  nnder 
the  act  of  1852,  lie  is  a  naked  trustee,  and  cannot  be  sued  alone  for  title 
to  any  of  the  lots  in  controversy.  The  city  or  school  district,  as  eetiui  que 
tue,  should  be  joined  with  him. 

Appeal  from  Potawatamie  District  Court. 

Opinion  hy  Hall,  J.  This  was  a  petition  filed  in  the 
district  court  of  Potawatamie  county,  by  Drewney  Graves 
against  Franklin  Steel,  county  judge. 

Steel,  as  county  judge,  had  entered  the  land  ipon  which 
the  city  of  Council  Bluffs  is  situated,  under  the  act  of 
Congress,  approved  April  6,  1854.     The  act  of  Congress 
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merely  authorizes  the  county  judge  to  enter  the  land  in 
trust,  and  to  turn  over  the  trust  according  to  tlie  act  of 
the  Legislative  Assembly  of  the  state  of  Iowa,  approved 
January  22,  1852,  and  such  other  laws  as  the  legislature 
may  hereafter  enact. 

The  act  of  1852  requires  the  county  judge  to  convey 
"  to  each  person  who,  as  an  occupant,  may  be  entitled  to 
the  same,  such  part  or  parcels,  lot  or  lots  of  said  land  as 
he  or  they  may  lawfully  be  entitled  to  "  upon  his  making 
the  proper  pajTiient.  The  unclaimed  lots  are  to  be  sold  at 
public  auction  after  due  notice,  and  the  proceeds  of  the 
sale  of  said  lots  to  be  appropriated  to  building  school 
houses  in  such  town. 

These  laws  make  the  city  or  school  districts  in  the  city 
residuary  cestui  que  use,  for  the  proceeds  of  all  lots  and 
land  entered  by  the  county  judge,  on  which  there  is  no 
lawful  claim.  The  county  judge  acts  as  a  naked  trustee, 
having  no  interest  in  fact.  He  is  bound  to  see  that  his 
trust  is  properly  executed,  but  has  no  power  to  decide  in 
controverted  cases.  Where  there  are  two  persons  claim- 
ing the  same  property,  he  has  no  alternative  but  to  with- 
hold it  from  both  until  their  rights  are  adjudicated,  or 
if  he  deeds  to  either  party,  that  party  would  take  the 
title  as  trustee  for  his  opposing  claimant,  if  it  should 
subsequently  be  so  adjudicated..  Where  a  claim  is  made  by 
but  one  person  and  there  are  doubts  as  to  the  legality  of 
such  claim,  it  is  the  unquestionable  duty  of  the  county 
judge  to  withhold  the  title  until  the  matter  can  be  in- 
vestigated. 

In  the  case  before  us,  the  appellant  brought  his  action 
against  the  county  judge  alone  ;  the  real  party  in  interest, 
which  is  the  city  or  school  districts,  are  omitted.  No  bind" 
ing  decree  could  be  made,  and  nothing  would  be  settled 
by  an  adjudication  between  the  parties.  The  district  court 
properly  dismissed  the  petition,  but  we  have  no  objection 
to  setting  aside  the  order  of  dismissal,  and  remanding  the 
cause,  with  instructions  to  the  court  below  to  allow  the 
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appellant  to  amend,  upon  payment  of  all  costs  up  to  the 
time  of  filing  the  amendment. 

Judgment  reyersed. 
C,  E,  StOTiey  for  appellant. 


BtJETON  r.  HILL. 

In  a  case  commenced  before  a  justice  of  the  peace,  the  defendant  answered 
that  "he  had  paid,  and  over-prid,  plaintiff  for  all  items  of  account:" 
held,  that  this  should  be  considered  a  denial  of  plaintiff's  demand,  and 
not  as  a  new  affirmative  allegation,  to  be  taken  as  true,  if  not  denied. 

In  actions  commenced  before  a  justice  of  the  peace,  strict  formality  and 
regularity  in  pleadings  will  not  be  required  where  the  provisions  of  the 
Code  are  substantially  observed. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Greene,  J.  Action  ou  account,  commenced 
before  a  justice  of  the  peace,  tried  by  jury,  and  verdict  in 
favor  of  plaintiff,  Henry  Hill.  Defendant  appealed  to  the 
district  court,  where  a  verdict  and  judgment  were  rendered 
against  him  for  the  full  amount  of  plaintiff's  claim.  1.  In 
the  district  court,  the  defendant's  answer  averred  that 
"  he  had  paid,  and  over-paid,  the  plaintiff  for  all  items  of 
account,"  and  claimed,  that  as  this  allegation  was  not 
denied  by  the  plaintiff,  it  should  be  taken  as  true.  The 
court  very  correctly  ruled  that  the  allegation  amounted  to 
nothing  more  than  a  denial  of  plaintiff's  account,  as  stated 
in  the  notice.  To  this  ruling  plaintiff  took  exception,  and 
refused  to  offer  proof  of  payment.  He  now  claims  that 
ouch  proof  was  not  necessary  under  the  Code,  §  1742. 
"  Each  pleading,  subsequent  to  the  petition,  shall,  in  re- 
lation to  every  affirmative  allegation  to  which  it  should 
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respond,  contain  a  specific  admission  or  denial,  or  it  must 
state  some  sufficient  reason  for  not  doing  so.  Allegations 
not  thus  responded  to  must  be  taken  as  true."  It  is 
claimed  that  defendant's  affirmative  allegation  of  payment 
sliould  be  specifically  denied,  or  taken  as  true.  But  where 
is  the  defendant's  denial  of  plaintiff's  affirmative  claim  of 
indebtedness,  if  this  answer  is  to  be  considered  an  inde- 
pendent affirmative  allegation?  If  the  answer  is  not  to 
be  taken  as  a  denial  of  plaintiff's  affirmative  demand,  it 
follows  that  his  demand  must  be  taken  as  true.  As  the 
pleadings  rested,  this  averment  could  not  be  viewed  in  any 
other  light  than  a  simple  denial  of  plaintiff's  claim.  A 
plea  of  confession  and  avoidance.  It  admits  the  items  as 
charged,  but  avoids  by  claiming  payment.  It  amounts  to 
a  specific  denial  of  the  indebtedness  claimed  in  the  notice, 
and  nothing  more.  It  is  responsive,  for  its  avers  pay- 
ment of  the  items  of  account,  and,  in  effect,  flatly  denies 
the  indebtedness.  It  could  not  be  considered  a  new  set 
off,  for  the  Code  expressly  forbids  any  new  demand  or  set 
off  in  the  district  court,  §  2344. 

In  actions  commenced  before  a  justice  of  the  peace, 
strict  formality  and  regularity  in  pleadings  will  not  be 
required.  If  the  requirements  of  the  Code  are  substan- 
tially observed,  and  justice  is  fairly  administered,  the 
stricter  and  more  precise  formality  of  higher  and  more 
polished  tribunals  may  well  be  dispensed  with. 

Judgment  affirmed. 

Smith,,  McKinlay  and  Poor,  for  appellant, 

J.  Burty  for  appellee. 
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DIXON  V.  THE  STATE. 

Wbne  the  indorsement  upon  an  indictment  is  in  substsntial  eomplianee, 
altiiough  not  in  strict  accordance,  with  the  Code,  it  is  sufficient  if  it 
appears  that  the  indictment  was  legally  found  and  presented  by  the  grand 
jury. 

A  jury,  empanneied  to  try  the  defendant  on  an  indictment  for  retailing 
intoxicating  liquors,  were  sworn  "  the  truth  to  speak,"  &c.,  without  being 
iworn  "  to  try  the  issue  joined,"  as  required  by  the  Code  :  held,  that  the 
Joiy  were  not  legally  sworn. 

Error  to  Marion  District  Court, 

Opinion  hy  Hall,  J.  The  plaintiff  was  indicted  in  the 
court  below  for  retailing  ardent  spirits.  The  indictment 
was  indorsed  as  follows  :  "  Presented  to  the  district  court 
of  Marion  county,  Iowa,  in  presence  of  the  grand  jury,  on 
the  11th  day  of  February,  1852. 

"  A.  Belitter,  C.  D.  C,  Marion  Co.,  Iowa, 

"  Filed  February  11,  1853." 

A  motion  was  made  by  the  defendant  below  to  quash 
the  indictment,  on  the  ground  that  the  indorsements  upon 
the  indictment  did  not  show  a  legal  finding  or  presentation 
by  the  grand  jury,  which  motion  was  overruled  by  the 
court  and  exceptions  taken. 

A  jury  was  empanneied  and  "  smorn  the  truth  to  speak^'' 
and  a  verdict  returned  against  the  defendant  below.  This 
presents  the  only  material  points  in  the  case.  The  case  of 
Wau-kon-chow-neek-kow  v.  Ujiited  States,  Morris,  332,  is 
a  full  answer  to  the  first  point  made  in  this  case.  We 
cannot  but  think  that  the  indorsement  on  the  indictment 
is  a  substantial  compliance  with  the  Code.  True,  it  is  not 
fully  in  accordance  with  its  directions,  but  there  can  be 
no  doubt  but  that  the  indictment  was  legally  found  and 
presented  by  the  grand  jury.  The  case  of  Harriman  v. 
The  State^  2  G.  Green,  285,  settles  the  other  point  pre- 
sented.    In  that  case,  the  record  showed  that  the  oath 
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administered  to  the  jury  was,  "  the  truth  to  speak  upon  the 
issue  joined  between  the  parties.''''  The  statute  in  force  at 
that  time  presented  the  form  of  oath  to  be  administered 
to  the  jury.  The  Code  now  requires  that  the  jury  shall 
be  sworn  to  try  the  issue  joined,  &c.  The  record  shows 
the  form  of  the  oath  used,  which  really  amounts  to  no 
oath  whatever. 

Judgment  reversed. 

J,  E,  Neal,  for  plaintiff  in  error. 

D,  C.  Cloud,  for  the  state. 


PRINK  &  CO.  c.  WHICHER. 

After  a  cause  has  been  tried  before  a  justice  of  the  peace,  and  been  taken  by 

appeal  to  the  district  court,  where  the  venue  was  changed  and  the  canae 

continued,  it  is  too  late  to  submit  a  motion  to  dismiss  on  the  ground  o» 

variance  between  the  petition  and  notice. 
The  petition  is  the  foundation  of  the  action,  and  the  notice  should  conform 

to  it;  and  in  case  of  variance,  the  discrepancy  should  fall  upcn  the  notice. 

Such  discrepancy  is  cured  by  appearance. 
Where  a  case  is  taken  to  the  district  court  by  appeal,  errors  and  irregularitiea 

are  to  be  disregarded. 

Appeal  from  Scott  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced  be- 
fore a  justice  of  the  peace  by  John  Frink  <fe  Company, 
against  the  defendant,  for  cutting  and  mutilating  a  hack. 
Defendant  recovered.  Plaintiffs  appealed  to  the  district 
court,  where  the  defendant's  motion  to  dismiss  was  granted, 
on  the  ground  of  a  variance  between  the  petition  and 
notice.     This  motion  to  dismiss  was  not  made  until  after 
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a  change  of  venue,  a  continuance  of  the  cause,  and  other 
proceedings  in  which  defendant  appeared.  As  the  cause 
had  been  tried  on  the  merits  before  a  justice  of  the  peace, 
an  appeal  taken,  and  several  appearances  in  the  district 
court,  before  the  motion  was  made,  the  objection  clearly 
came  too  late.  If  there  was  a  misjoinder  of  parties,  it 
should  have  been  taken  advantage  of  before  trial.  But 
in  this  case  there  appears  to  have  been  a  variance.  The 
petition  is  the  foundation  of  the  action,  and  the  notice 
should  conform  to  it.  In  case  of  variance,  the  discrepancy 
should  fall  upon  the  notice.  Hence  such  discrepancy  is 
cured  by  appearance. 

Besides,  on  appeal,  all  such  errors  and  irregularities  are 
to  be  disregarded.     Code,  §  2343. 

Judgment  reversed. 

Smithy  McKinlay  and  Foor^  for  appellants. 

W»  G,  Woodwardf  for  appeUee. 


PARTRIDGE  ».  CORKERY. 

The  rerenne  laws  of  the  state  anthorize  the  sale  of  land  for  taxes,  and  the 
Eubsequent  proceeding  to  foreclose  the  equity  of  redemption  is  not  uncon- 
stitutional.    In  general  the  provisions  of  the  Code  may  be  enforced. 

The  supreme  court  will  only  try  and  determine  such  matters  as  appear  of 
record. 

Appeal  from  Jackson  District  Court. 

Opinion  hy  Hall,  J.  The  plaintilf  in  this  case  filed  his 
petition  in  the  district  court  of  Jackson  couuty,  against 
the  defendant,  claiming  the  foreclosure  of  a  tax  deed  exe- 
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CTited  by  tlie  treasurer  of  said  county,  for  tlie  south  half  of 
south-west  quarter  of  section  21,  and  east  half  north-west 
quarter  of  section  28,  township  86,  north  range  one  east. 
The  petition  shows  a  sale  and  deed  by  the  treasurer  of  said 
county  to  plaintiff,  under  chapter  37  of  the  Code,  and 
prays  a  foreclosure  as  therein  provided. 

To  this  petition  the  defendant  demurred,  on  the  ground 
that  the  law  under  which  the  land  was  sold  was  unconsti- 
tutional and  void ;  that  it  impairs  the  right  of  trial  by 
jury.  The  court  below  sustained  the  demurrer,  and  dis« 
missed  the  petition.  The  appellants  assign  for  error  the 
sustaining  of  the  demurrer  by  the  court  below. 

In  the  argument  of  the  case,  it  was  not  insisted  that  the 
revenue  law  was  as  a  whole  unconstitutional.  The  main 
objection  was  to  §§  505,  506  of  the  Code,  and  the  absence 
of  any  dii-ect  provision  for  a  trial  by  jury.  Sections  505, 
506  of  the  Code,  provide  that  land  may  be  redeemed  after 
suit  is  commenced  by  paying,  in  addition  to  the  amount 
required  before  suit  brought,  the. sum  of  $10  and  costs  of 
suit,  and  the  owner  of  the  land  is  prohibited  from  defend- 
ing the  suit  until  he  has  paid  or  tendered  said  amount,  or 
shows  that  no  tax  was  levied  on  the  land,  or  that  he  had 
paid  the  taxes. 

The  record  in  this  case  shows  that  the  defendant  was 
admitted  to  defend  the  suit,  but  is  entirely  silent  as  ta 
any  tender  or  payments  of  the  amount  required  by 
these  sections  of  the  Code ;  nor  have  the  pleadings  pro- 
gressed to  a  stage  where  a  jury  could  be  demanded  or 
used  by  the  party.  As  the  record  stands,  the  court  below 
decided  that  a  petition  to  foreclose  upon  a  tax  deed,  under 
chapter  27  of  the  Code,  could  not  be  maintained.  The 
decision  strikes  at  the  entire  law,  and  assumes  that  the 
purchaser  of  land  for  taxes  under  the  Code  has  no  remedy 
whatever  against  either  the  owner  of  the  land  or  the  land 
itseH 

The  question  was  not  presented  to  the  court,  whether 
the  defendant  would  or  would  not  be  admitted  to  defend 
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before  he  had  paid  or  tendered  the  $10  and  costs,  as 
required  by  the  Code,  or  whether  the  defendant  was  or  was 
not  entitled  to  have  the  cause  tried  by  a  jury.  There  is 
no  record  to  sustain  the  arguments  and  positions  presented 
by  the  defendant  in  this  court ;  and  we  have  no  power  to 
decide  any  other  questions  than  those  presented  by  the 
records. 

The  cause  is  remanded  to  the  district  court  of  Jackson 
county  for  trial  de  novo. 

Judgment  reversed. 

F.  Bangs  and  J,  B,  Booth,  for  appellant 

Smithy  McKinlay  and  Poor,  for  appellee. 
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WARFIELD  V.  WOODWARD. 

In  an  action  of  right,  the  plaintiff  offered  in  evidence  a  sheriff's  deed,  ex©* 
L-uted  February  22,  1852,  by  virtue  of  a  sale  made  December  22,  1850 
shovvin<j^  ihit  the  deed  was  executed  a  month  before  the  redemption  period 
of  fifteen  montiis  had  expired;  but  it  did  not  appear  that  the  deed  was 
delivered  to  the  purchaser  before  the  expiration  of  that  time :  held,  that 
the  court  below  did  not  err  in  admitting  the  deed  in  evidence. 

Under  the  acts  of  1843  and  1846,  subjecting  real  and  personal  estate  to  exe» 
cution,  the  sheriff  is  not  precluded  from  executing  the  deed  before  the 
purchaser  is  entitled  to  it.  But  if  such  deed  is  delivered  to  the  purchaser 
before  tlie  fifteen  months  have  elapsed,  it  is  still  equal  at  least  to  a  certifi- 
cate of  purchase,  and  admissible  in  evidence  to  show  a  right  to  the 
property. 

Appeal  fkom  Muscatine  District  Court. 

Opinion  by  GtREEne,  J.  This  was  an  action  of  right, 
commenced  by  William  G.  Woodward  against  David  R. 
Warfield,  for  land  in  Muscatine  county.  The  answer 
denies  plaintiff's  title  and  right  to  possession.  Judgment 
for  plaintiff. 

The  defendant  appealed,  and  now  contends  that  the 
court  erred  in  permitting  the  plaintiff  to  offer  in  evidence 
the  sheriffs  deed  from  which  he  claimed  to  derive  title. 
This  deed  purports  to  have  been  executed  by  the  sheriff 
on  the  22d  February,  1852,  by  virtue  of  a  sale  made 
on  the  25th  December,  1850,  under  an  execution  in 
favor  of  the  state  of  Iowa  against  John  Holmes.  It 
is  objected  that  the  deed  was  executed  before  the  time 
of  redemption  had  expired.  This  sale  took  place  under 
the  act  of  1843,  Rev.  Statute,  628,  and  the  amenda- 
tory act  of  1846,  34.  By  virtue  of  this  amendatory 
act  of  1846,  the  execution  defendant  had  a  right  to 
redeem  the  land  sold  at  any  time  within  twelve  months 
from  the  date  of  sale;  and  if  not  redeemed  by  him 
within  twelve  months,  it  might  be  redeemed  within  three 
months   thereafter   by   any   of    his    judgment   creditors 
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In  either  case,  the  act  directs  a  certificate  of  redemption  to 
be  issued. 

The  deed  in  this  case  was  executed  by  the  sheriff  about 
fourteen  months  after  the  sale,  and  while  the  judgment 
creditors  had  a  right  to  redeem,  but  after  that  right  had 
expired  in  behalf  of  the  defendant  in  execution.  The  second 
section  of  the  act  of  1846  directs  :  "  When  any  real  estate 
shall  be  sold  on  execution  under  this  act,  the  sheriff  shall 
give  to  the  purchaser  a  certificate,  showing  the  amount 
for  which  said  real  estate  was  sold,  and  that  the  purchaser 
will  be  entitled  to  a  deed  at  the  Expiration  of  fifteen  months 
from  said  sale,  unless  redeemed,  as  hereinafter  provided ; 
and  the  said  purchaser  shall  not  be  required  to  have  said 
certificate  recorded.*' 

As  the  deed  in  this  case  appears  to  have  been  executed 
before  the  expiration  of  the  sale,  it  is  contended  that  the 
sherifi'  exceeded  his  powers,  that  the  deed  is  consequently 
void,  and  should  not  have  been  admitted  in  evidence. 

It  will  be  observed  that  the  section  above  quoted  merely 
directs  what  the  certificate  of  sale  should  show,  and  among 
other  things,  it  must  show,  "  that  the  purchaser  will  be 
entitled  to  a  deed^''  &c.  It  says  nothing  about  the  time 
when  the  deed  must  be  executed.  That  is  left  entirely  to 
the  discretion  of  the  sherifi".  If  more  convenient  for  him 
to  execute  deeds  one  or  three  months  in  advance  of  the 
time  of  delivery,  he  was  at  perfect  liberty  to  do  so.  There 
is  no  particular  time  designated  for  this  duty.  Rev.  Stat. , 
633,  §  10 ;  and  638,  §  28.  It  would  seem  that  the  deed 
might  have  been  executed  at  any  time  after  the  sale,  and  be 
delivered  to  the  purchaser,  if  entitled  to  it,  at  the  expiration 
of  fifteen  months.  We  take  it  for  granted  that  the  deed 
was  not  delivered  to  the  pm'chaser  until  he  was  entitled  to 
it,  as  there  is  nothing  of  record  in  the  case  to  show  at  what 
time  the  purchaser  obtained  the  deed. 

But  if  the  deed  had  been  delivered  to  him  in  advance  of 
the  fifteen  months,  it  does  not  follow  that  it  was  void. 
It  was  equal  to  a  certificate  of  purchase,  and  admissible  in 
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evidence  to  show  a  right  of  possession,  and  nothing  could 
avoid  it,  under  a  valid  sale,  but  the  certificate  of  redemption 
obtained  by  the  execution  defendant,  within  twelve  months, 
or  by  one  of  his  judgment  creditors,  within  the  fifteen 
months  after  the  sale.  As  nothing  of  that  kind  was  pro- 
duced on  the  trial  below,  it  is  safe  to  assume  that  the 
land  had  not  been  redeemed,  and  that  the  deed  was 
properly  in  possession  of  the  purchaser.  From  the  record 
before  us  it  is  clear  that  the  court  did  not  err  in  admitting 
the  deed. 

The  form  of  the  certificate  of  acknowledgment  was 
objected  to  in  the  court  below,  but  as  the  record  in  the 
case  does  not  furnish  us  with  a  copy  of  the  certificate  or 
its  substance,  we  cannot  disturb  the  ruling  below  in  that 
respect. 

Judgment  affirmed. 

Chud  sad  O*  Conner ,  for  appellant. 

W,  G»  Woodward,  pro  se. 
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LOGAN  V.  TIBBOTT  et  oL 

Where  the  plaintiff  was  permitted  to  file  amendments  to  his  petition,  it  is 
error  to  refuse  leave  to  defendant  to  amend  his  answer.    The  Code  favors 

amendments  to  pleadings. 

Where  four  parties  entered  into .  a  written  agreement  to  go  upon  a  joint 
adventure  to  California ;  and  where,  about  a  month  after,  three  of  the  same 
parties,  with  another,  not  a  party  to  the  original,  make  additional  stipu- 
lations referring  to  and  connected  with  the  first  agreement,  and  in  refer- 
ence to  the  same  adventure,  and  on  the  same  sheet  of  paper  :  held,  that 
the  two  agreements  should  be  regarded  as  one  and  the  same  contract. 

In  an  action  upon  an  agreement,  where  each  party  had  sustained  damages  by 
a  failure  of  the  other  to  perform,  the  defendant's  right  to  damages  may  be 
Bet  off  against  the  plaintiffs,  and  it  is  error  in  the  court  to  exclude  evidence 
tending  to  prove  defendant's  right  to  damages. , 

Appeal  from  Marion  District  Court. 

Opinion  hy  Hall,  J.  Samuel  Tibbott  and  William 
Tibbott  brought  suit  by  petition  against  W.  H.  Logan,  the 
defendant  below,  upon  a  contract  as  follows  : 

"  An  article  of  agreement,  made  this  15th  day  of  March, 
1850,  between  Samuel  and  William  Tibbott,  of  Pleasant 
Grove  township,  Marion  county,  Iowa,  of  the  first  part, 
and  Dorrit  Shea  and  W.  H."  Logan,  township,  county  and 
state  aforesaid,  of  the  second  part.  That  the  party  of  the 
first  part,  covenant  and  agree  to  fit  out  the  party  of  the 
second  part,  for  the  gold  regions  of  California  ;  find  them 
with  clothing  and  provisions  to  said  region,  and  also  to 
find  them  in  all  necessaries  while  there,  and  pay  one  half 
of  their  passage  and  expenses  home,  for  one  half  of  the 
gold  the  party  of  the  second  part  dig  or  otherwise  obtain, 
till  the  25th  day  of  December,  1851.      It  is  understood 
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that  the  party  of  the  second  part  shall  sustain  half  of  the 
expenses  of  hauling  their  own  provisions  from  market 
Signed  and  delivered,  Daniel  Shea, 

W.  H.  Logan, 
Party  of  the  second  part. 

In  presence  of  Terby  Tuttle. 

Samuel  Tibbott, 

William  Tibbott, 

Party  of  the  first  part'* 

On  the  other  side  of  the  sam^  paper  is  the  following : 

**  Pleasant  Ghove,  Marion  Countt. 
April  22,  1860. 

"  It  is  understood  and  agreed  by  and  between  the  under- 
signed company  now  bound  for  the  gold  region  of  California, 
that  they  will  deposit  their  amounts  of  digging  together  in 
company,  and  share  the  same  equally  when  done  digging, 
and  also  that  if  any  one  or  more  of  the  party  or  company 
should  die  here  or  there,  shall  share  equally  with  the  other 
or  others  in  the  amount  dug  in  December  29,  1851,  and 
also  if  any  should  lose  time  by  sickness,  no  deduction  shall 
be  made  for  the  same,  and  this  obligation  to  be  in  full  force 
from  the  day  we  (the  company)  start  from  this  place  for 
the  above-mentioned  gold  region.  Daniel  Shea, 

W.  H.  Logan, 
Wm.  Tibbott, 
Geo.  L.  Grant." 

The  original  petition  was  filed  August  27,  1853.  On 
the  13th  of  September,  1853,  the  defendant  filed  his 
answer  to  the  petition.  On  the  13th  of  September,  two 
amended  petitions  were  filed.  The  case  was  called  for 
trial,  as  the  record  shows,  on  the  same  day  the  amended 
petitions  were  filed,  and  after  the  jury  were  sworn,  the 
plaintiff  asked  leave  to  amend  the  answer  so  as  to  meet 
the  amended  petition.  This  was  refused  by  the  court.  One 
of  the  jurors   being   sick,    they  were   discharged.      The 
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defendant  renewed  his  motion  to  amend.  The  court 
refused,  alleging  as  a  reason  that  he  had  already  decided 
the  question.  A  new  jury  were  empanneled,  and  there- 
upon, on  the  trial,  the  plaintiff  gave  in  evidence  the  con- 
tract above  dated,  15th  of  March,  1850.  After  plaintiflf 
had  closed  his  evidence,  the  defendant  offered  the  contract 
written  ,on  the  other  side  of  the  paper,  dated  April  22, 
1850,  to  which  plaintiff  objected,  and  the  court  ruled  that 
it  sliould  not  be  given  in  evidence. 

On  the  trial,  evidence  was  given  tending  to  prove  that 
the  plaintiff  did  not  perform  this  part  of  the  contract,  but 
sold  out  the  team  on  the  Humboldt  river,  seven  hundred 
miles  before  they  arrived  at  the  gold  region,  and  aban- 
doned the  defendant,  and  that  the  outfit  furnished  by 
plaintiff  was  insufl&cient.  The  defendant  attempted  to 
prove  the  damages  he  sustained  in  consequence  of  such 
abandonment,  which  the  court  ruled  improper,  and  refused 
to  admit.     The  court  also  instructed  the  jury  : 

"  That  though  the  outfit  might  not  have  been  entirely 
suflScient  to  take  the  parties  through  to  California,  still, 
if  the  said  outfit  was  of  use  and  value  to  the  defendant, 
plaintiff  can  recover  for  the  same,  deducting  therefrom 
such  amount  of  damage  as  defendant  has  shown  he  has 
sustained  by  reason  of  the  plaintiff's  failure  ;  and  if  such 
use  and  value  exceeds  such  damage,  then  plaintiff  will  be 
entitled  to  a  verdict  for  such  excess  ;  and  if  such  damages 
equal  such  use  and  value,  then  for  the  defendant." 

There  were  several  other  exceptions,  which  we  do  not 
deem  material. 

The  first  question  arises  upon  the  refusal  of  the  court 
to  allow  the  defendant  to  amend  his  answer,  after  the 
plaintiff  had  filed  two  amendments  to  his  petition. 

It  is  possible  the  refusal  of  the  court  on  the  first  applica- 
tion might  have  been  justified,  under  the  circumstances ; 
but  after  the  jury  had  been  discharged,  and  the  defendant 
made  the  application  to  amend,  it  was  the  duty  of  the 
court  to  have  allowed  the  amendment.    Code,  §§  1758  and 
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1759.  To  refiise  amendments  when  the  pleadings  have 
been  filed  in  the  hurry  and  confusion  of  attendance  at 
court,  would  often  defeat  the  ends  of  justice,  and  the  Code 
most  evidently  contemplates  that  they  shall  be  permitted, 
under  the  exercise  of  a  sound  discretion  by  the  court. 

The  second  question  arises  upon  the  refusal  of  the  court 
to  allow  the  contract  on  the  other  side  of  the  paper,  on 
which  the  contract  was  written,  to  be  given  in  evidence. 
In  this  we  think  the  court  erred.  Although  it  was  not 
signed  by  one  of  the  plaintiffs,  it  was  evidently  treated  as 
a  part  of  the  transaction,  and  by  one  of  the  parties  adopted. 
This  belief  is  strengthened  from  the  fact  that  they  were 
both  written  upon  the  same  paper,  and  the  one  of  the  22d 
of  April  refers  to  the  one  of  the  15th  of  March  ;  and  more 
especially  should  this  contract  be  treated  as  a  part  of  the 
contract  of  March  15,  if  there  was  any  evidence  tending 
£o  show  that  the  plaintiffs  were  partners  in  the  adventure. 

The  third  question  arises  from  the  exclusion  of  the 
evidence  offered  by  the  defendant,  tending  to  prove  that 
he  was  damaged  by  being  deserted  on  the  Humboldt  river, 
and  the  instructions  given  to  the  jury  that  they  should 
deduct  the  damage  defendant  had  sustained,  by  a  failure 
of  plaintiffs  to  comply  with  the  contract,  from  the  amount 
of  benefit  and  use  that  the  defendant  had  received  from 
the  outfit. 

The  inconsistency  of  these  rulings  is  too  apparent  to  be 
commented  upon.  The  instruction  recognizes  a  right  to 
offset  damages ;  the  exclusion  of  the  evidence  denies  him 
the  right  to  prove  the  damages.  The  instruction  allowing 
the  damages  to  be  set  ofi"  is  correct,  but  the  exclusion  of 
the  evidence  was  error. 

There  is  error,  however,  in  the  instruction.  It  assumes 
that  if  the  plaintiffs  partly  performed  their  contract,  in 
taking  the  defendant  to  the  gold  regions,  that  plaintiff 
could  recover  the  contract  share  of  his  earnings,  and  the 
defendant  could  only  set  off  the  damages  he  sustained  by 
the  plaintiff's  breacli  of  contract.     This  is  not  law.     The 
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plaintiff  must  fulfil  his  obligation.  The  defendant  aban- 
doned, to  find  his  way  as  best  he  could  on  the  Humboldt 
river,  seven  hundred  miles  from  the  place  of  destination, 
cannot  be  called  upon  to  pay  for  the  plaintiff's  misfortunes 
or  faults.  The  petition  does  not  seek  to  recover  for  the  use 
of  the  team  and  board  and  fare  of  the  defendant ;  it  avers 
a  compliance  with  the  contract  on  the  part  of  the  plaintiffs. 
They  must  stand  or  fall  upon  the  truth  of  their  allegation. 

Judgment  reversed. 

J,  E,  Nealy  for  appellant. 

G,  G,  Wright f  for  appelleeB. 
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Where  a  purchaser,  at  a  sheriff's  sale,  gives  a  receipt  to  the  execution 
defendant  in  redemption  of  the  land,  according  to  the  execution  law  in 
force  at  the  date  of  the  contract,  and  where  such  redemption  payment  and 
receipt  are  not  denied  by  the  purchaser,  he  is  estopped  from  churning  title 
under  that  sale. 

E.,  S.  &  Co.  obtained  judgment  on  a  note  dated  December  20,  1842,  on  which 
venditioni  exponas  was  issued  April  8,  1846,  and  a  levy  and  sale  were  made 
under  the  valuation  law  of  1843  :  held,  that  as  the  execution  returned  and 
the  deed  showed  that  the  sheriff  exercised  his  powtrs  and  conducted  the 
sale  exclusively  under  the  valuation  law  after  it  had  been  repealed,  and 
as  the  contract  was  mude  before  that  law  took  effect,  the  deed  was  prima 
facie  void,  and  could  impart  no  title. 

The  execution  law  in  force  at  the  time  of  a  contract,  enters  into  and  becomes 
a  part  of  the  contract ;  and  where  such  contract  is  enforced  under  execu- 
tion sale,  such  sale  should  be  conducted  in  harmony  with  the  law  of  the 
contract,  so  as  to  leave  the  rights  of  parties  unimpaired. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Greene,  J.     Action  of  right,  to  recover  lot 
three  hundred  and  fifty,  in  the  city  of  Dubuque.     Petition 
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filed  by  John  Biu'ton,  against  James  M.  Emerson,  John 
H.  Emerson,  and  John  G.  Shields,  claiming  the  right  to 
the  lot  in  fee  simple. 

The  answer  of  defendants  denies  the  averment  of  the 
petition,  and  alleges,  in  substance,  that  on  October  28, 

1844,  they  purchased  the  lot  at  a  sheriff's  sale,  by  virtue 
of  a  writ  of  Jieri  facias,  issued  from  a  judgment  rendered 
in  the  district  court  of  Dubuque  county,  at  the  November 
term,  1842,  in  favor  of  Thomas  McCraney,  for  the  sum 
of  $15  40,  against  John  V.  Berry  ;  that  they  paid  for  said 
lot  the  sum  of  $40,  and  received  from  Geo.  W.  Cummings, 
as  sheriff,  a  deed  for  the  lots,  which  was  filed  for  record, 
October  31,  1844. 

The  answer  also  alleges  that  the  defendants,  under  the 
style  of  Emerson,  Shields  &  Company,  recovered  a  judg- 
ment in  said  court,  against  said  Berry,  for  the  sum  of 
$19,  in  May,  1844  ;  that  on  said  judgment  they  sued  out 
an  execution  upon  which  the  land  was  levied,  but  the 
execution  was  returned  for  want  of  bidders ;  that  after- 
wards, April  8,  1846,  they  sued  out  a  writ  of  venditioni 
exponas,  directed  to  said  sheriff;  that  on  the  day  of  sale 
the  lot  failed  to  bring  two  thirds  of  its  appraised  value, 
and  defendants  then  offered  to  take  the  property  at  two 
thirds  valuation,  say  $83  33,  and  they  accordingly  became 
the  purchasers,  and  obtained  a  deed  duly  executed,  and 
had  the  same  recorded,  May  23,  1846. 

To  the  answer,  the  plaintiff's  reply  admits  the  two 
executions  and  sales,  and  yet  claims  that  plaintiff  is  the 
rightful  owner  of  the  lot,  by  virtue  of  a  deed  of  convey- 
ance, executed  by  John  V.  Berry,  to  him  and  his  brother, 
Thomas  Burton,  for  a  full  and  valuable  consideration,  paid 
October   27,    1845,    and   filed  for  record   November    10, 

1845,  and  by  virtue  of  a  devise  to  him  by  said  Thomas, 
who  died  before  the  commencement  of  this  suit.  The 
plaintiff's  replication  also  alleges  that  the  whole  of  the 
record  in  the  execution  sales  shows  that  the  defendants 
have  no  title  by  virtue  of  the  sheriff  sales. 
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By  agreement,  all  the  documents,  records  and  deeJ.s 
were  to  be  used  as  evidence  in  the  case.  Upon  these, 
under  the  state  of  pleadings  above  indicated,  the  court 
found  for  the  defendants.  According  to  the  record  before 
us,  the  lot  was  redeemed  from  the  first  execution  sale,  in 
accordance  with  the  law  in  force  at  the  date  of  the  con- 
tract ;  as  the  money  was  receipted  by  the  defendants,  and 
the  receipt  and  payment  fully  acknowledged,  it  follows 
that  they  acquiesced  in  Berry's  redemption  of  the  property; 
and  by  that  act,  under  the  law,  are  estopped  from  claiming 
title  by  virtue  of  their  purchase  under  the  McCraney  judg- 
ment. That  deed  was,  in  effect,  cancelled.  The  contract 
upon  which  the  judgment  was  rendered  in  favor  of  Emer- 
son, Shields  &  Company,  was  a  note  dated  December  29,. 
1842,  being  prior  to  the  valuation  law  of  1843,  and  con- 
sequently that  law  was  not  applicable  to  this  contract. 
This  principle  is  settled  by  Rue  v.  Wood,  3  McLean,  575 ; 
McCrackenY.  Hayrcard^  2  Howard,  813;  Kenziey.  Branson, 
1  ib.^  31 1 ;  Laws  of  1844, 7.  According  to  these  authorities, 
and  the  statute  in  force  at  the  date  of  the  execution  and 
sale  of  1844,  the  execution  law  in  force  at  the  time  the 
contract  was  made,  entered  into,  and  became  a  part  of  the 
contract. 

The  statute  of  1844  fully  re\dved  the  execution  laws 
repealed  by  the  valuation  law,  "  so  far  as  they  relate  to 
judgments  heretofore  or  hereafter  obtained  on  contracts 
made  prior  to  that  time  ;"  and  indeed,  so  far  as  those  prior 
contracts  were  concerned,  those  execution  laws  had  not 
been  repealed ;  for,  as  they  entered  into  and  became  a 
part  of  the  contracts,  they  were,  in  reference  to  them,  as 
irrepealable  as  the  express  stipulations  in  those  contracts. 
It  follows,  then,  that  the  sheriff  should  have  sold  the  lot 
under  the  execution  law  in  harmony  with  that  of  1842 ; 
and  that  he  had  no  legal  power  to  make  the  sale  under  the 
valuation  law  of  1843  in  matters  calculated  to  impair  rights 
under  the  contract.  In  every  particular  it  appears  that  the 
proceedings  of  the  sheriff,  under  the  venditioni  exponas, 
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was  in  accordance  was  the  statute  of  1843,  and  especially 
in  accordance  with  the  third  section  of  that  act,  which  was 
most  repugnant  to  the  law  which  entered  into  and  became 
a  part  of  the  contract. 

On  January  19,  1846,  an  act  was  approved,  repealing 
the  third  and  fourth  sections  of  the  act  of  1843,  and  "  so 
much  of  the  ninth  section  as  required  the  officer  to  notify 
in  writing."  This  act  took  effect  on  the  1st  day  of  April, 
1846.  The  venditioni  exponas  was  issued  on  the  8th  day 
of  April,  after  the  repealing  act  took  effect.  Hence  the 
sheriff  had  not  even  the  semblance  of  authority  to  sell  the 
property  under  those  repealed  sections.  They  were  not 
only  repugnant  to  the  law  of  the  contract,  but  they  were 
also  completely  abrogated,  so  that  they  could  impart  no 
power  to  the  sheriff  in  any  case,  unless  they  had  become 
a  part  of  the  contract  which  he  was  directed  to  enforce  and 
satisfy. 

Under  the  act  of  April  1,  1846,  which  was  in  harmony 
with  the  law  of  the  contract,  and  in  force  at  the  date  of  the 
execution  and  sale,  the  sheriff  was  authorized  to  give  the 
purchasers  "  a  certificate,  showing  the  amount  for  which 
said  real  estate  was  sold,  and  that  the  purchaser  will  be 
entitled  to  a  deed  at  the  expiration  of  fifteen  months  from 
said  sale,  unless  redeemed,"  &c. 

Instead  of  delivering  a  certificate  as  required,  and  wait- 
ing fifteen  months  for  the  delivery  of  the  deed,  the  sheriff 
arrogated  to  himself  the  power  to  give  the  deed  at  once, 
which,  it  appears,  was  placed  upon  record  within  two 
months  after  the  sale,  and  over  thirteen  months  before  the 
purchasers  could  have  been  entitled  to  it.  Every  act  of 
the  sheriff  under  the  venditioni  exponas  shows  that  he  was 
acting  under  the  repealed  valuation  law ;  indeed,  the  deed 
itself  shows  that  the  sale  was  conducted  exclusively  under 
that  law.     It  therefore  pronounces  its  own  condemnation. 

The  venditioni  exponas,  in  like  manner,  shows  upon  its 
return  that  the  sheriff  had  exercised  powers  under  an 
inoperative  and  defunct  statute, — under  a  statute  not  only 
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inoperative,  but  wliich,  when  in  force,  could  not  have  been 
enforced  against  the  contract  and  judgment  uj)on  which 
it  was  issued. 

We  have  repeatedly  held,  and  would  still  decide,  that  a 
bona  fide  purchaser,  at  a  judicial  sale,  may  repose  with 
confidence  upon  a  valid  judgment,  execution  and  deed. 
But  in  this  case  two  thirds  of  the  purchaser's  platform  is 
gone.  Two  of  the  three  essential  pillars  to  his  title  are 
without  foundation  and  powerless.  They  pronounce  their 
own  imLvicility. 

The  record  before  us,  then,  establishes  the  fact,  that  at 
the  time  Burton  purchased  the  property  of  Berry,  it  was 
subject  to  the  judgment  which  Emerson,  Shields  k  Co. 
held  against  Berry ;  that  they  subsequently  undertook  to 
enforce  the  judgment  by  a  levy  and  sale  of  the  property, 
but  that  the  levy  and  sale  were  prima  fade  conducted 
without  authority  of  law,  and  therefore  imparted  no  title 
to  the  purchaser.  It  follows  consequently  that  the  title 
to  the  lot  is  still  in  Burton,  subject  only  to  the  antecedent 
judgment  lien  of  Emerson,  Shields  &  Co.,  and  that  the 
court  below  erred  in  finding  for  the  defendants. 

Judgment  reTersed. 

Smith,  MeKirUay  and  Poor,  for  appellants. 

Hempstead  and  Burt,  for  appellees. 
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EMERSON  &  SHIELDS  v.  TOMLINSON. 

A  petition  for  rehearing  should  not  be  favored  by  the  Rupreme  com  t,  anless 

applied  for  at  the  time  the  judgment  was  rendered. 
After  rights  are  vested  under  a  decision  of  the  supien^e  canxi,  iio  di^oT?- 

tionary  power  can  be  exercised  by  that  court  to  change  or  set  aside  soch 

decision. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Hall,  J.  The  record  presents  the  following 
facts :  The  cause  was  regularly  docketed  for  trial  at  this 
court  on  the  15th  day  of  February,  1852.  On  the  27th 
day  of  February,  1852,  the  court  rendered  a  final  judg- 
ment affirming  of  the  district  court.  This  was  at  the 
February  term  of  this  court,  1852,  held  at  Dubuque.  On 
the  29th  day  of  June,  1853,  it  being  the  June  term  at  Iowa 
city,  a  petition  for  a  rehearing  was  filed  by  the  defendant ; 
on  the  16th  day  of  July,  of  the  same  term,  this  petition 
was  finally  decided,  and  judgment  given  by  the  court 
overruling  and  refusing  the  rehearing. 

At  the  December  term,  1853,  a  motion  in  the  nature  of 
a  petition  for  rehearing  was  written  out  on  the  motion 
book;  and  on  the  6th  day  of  February,  1854,  a  rehearing 
of  the  cause  was  adjudged  by  the  court,  and  the  cause 
continued  to  the  next  June  term.  At  the  June  term, 
1854,  the  cause  was  again  argued,  and  by  the  court  held 
under  advisement  to  the  present  term. 

We  can  arrive  at  no  other  conclusion  than  that  this 
rehearing  ordered  on  the  6tli  of  February,  1854,  was 
inconsiderately  made,  and  that  tids  court  had  no  power  to 
make  that  order. 

We  have  not  come  to  this  conclusion  without  great  con- 
sideration. We  have  searched  in  vain  for  a  precedent, 
and  we  can  see  nothing  but  mischief  and  subversion 
of  established  principles  in  the  exercise  of  this  power. 
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There  was  no  rule  of  court  upon  wliicli  to  base  these  pro- 
ceedings, but  on  the  contrary,  the  rule  has  always  required 
a  petition  for  a  rehearing  to  be  filed  at  the  term  of  the 
court  where  final  judgment  was  given,  unless  it  was  other- 
wise arranged  by  the  parties  or  their  attorneys,  and 
reduced  to  writing,  or  made  a  part  of  the  record.  At 
the  December  term  of  the  court,  1853,  the  same  term  that 
this  rehearing  was  granted,  this  court  specially  enforced 
this  rule  in  the  cases  of  Cavender  v.  Smith.  In  Deeds  v. 
Deeds,  1  G.  Greene,  396,  this  court  denies  the  power  of 
the  district  court  to  change  a  decree  made  at  a  previous 
term.  The  court  says,  "  the  judgment  is  absolute,  and 
cannot  be  changed,  altered  or  reversed  by  any  court  except 
an  appellate  court,  or  upon  application  by  bill  or  petition 
to  the  court  which  rendered  the  same,  impeaching  it  for 
fraud,  or  showing  the  mental,  moral  or  physical  incapacity 
of  the  father  to  perform  the  duties  of  a  guardian  over  his 
own  offspring,  happening  since  the  decree." 

Although  there  can  be  no  appeal  from  the  decisions  of 
this  court,  notwithstanding  its  decisions  are  final  and 
conclusive  over  the  rights  adjudicated,  yet  it  is  governed 
by  law.  Its  powers  and  duties  are  limited  by  just  and 
salutary  restrictions.  Its  jurisdiction  is  guarded  by  great 
principles  and  fixed  rules.  This  com't  has  no  arbitrary 
discretion.  It  cannot  open  a  door  in  favor  of  a  particular 
case,  and  close  it  to  alter  cases  similarly  situated.  It  has 
not  an  indefinite  and  continuous  jjower  to  rehear,  alter, 
change  and  reverse  its  own  judgments  and  decisions. 
Parties  cannot  sleep  upon  their  rights  and  allow  a  final 
judgment  to  stand  from  term  to  term,  and  from  year  to 
year,  waiting  for  a  change  of  the  bench,  or  favorable  time 
to  renew  a  long  settled  and  adjudicated  cause  of  litigation. 
A  judgment,  however  erroneous,  made  by  this  court,  is 
irreversible  by  law,  and  if  final,  by  the  rules  of  the  court, 
becomes  a  vested  right  in  the  party  recovering  it,  and  is 
as  sacred  in  the  eye  of  the  law  as  any  other  right  which 
he  possesses.    He  has  the  highest  assurance  of  the  govern- 
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ment  in  favor  of  his  title,  and  he  is  secure.  "  The  uncer- 
tainty of  the  law  "  no  longer  clouds  his  title  or  alarms  his 
hopes  of  enjoyment. 

"  The  petition  for  a  rehearing  of  a  case  after  final  judg- 
ment is  sanctioned  by  courts  as  a  matter  of  caution.  The 
court  acknowledges  its  own  fallibility,  and  allows  its 
attention  to  be  again  called  to  the  decision,  and  wisely 
listens  to  all  suggestions  of  error.  It  is  based  upon  a 
desire  to  avoid  error,  and  is  really  a  writ  of  favor,  and  not 
a  right  to  the  party.  It  is  a  part  of  the  original  hearing, 
for  the  cause  is  open  until  the  time  for  further  considera- 
tion and  adjudication  has  passed.  When  the  term  is  over 
and  all  parties  have  acquiesced,  and  no  suggestion  of  error 
had  been  made,  no  rehearing  prayed  for,  there  is  no 
power  in  the  court  to  ojieii  up  the  judgment  and  renew 
the  litigation.  It  is  doubtful  whether  even  consent  under 
such  circumstances  would  confer  jurisdiction — whether 
litigation,  even  if  the  parties  do  consent,  should  be  per- 
petual. 

Concede  to  this  court  that  it  has  a  continuous  and  indefi- 
nite power  over  the  judgments  rendered  by  it,  and  what 
will  be  the  result?  The  power  conceded,  and  any  party 
feeling  aggrieved  by  a  previous  decision  can,  by  petition, 
call  that  power  into  action,  if  upon  examination,  the  judg- 
ment, although  it  has  been  acquiesced  in  for  years,  will  be 
opened  for  a  rehearing ;  and,  upon  a  hearing,  if  shown  to 
be  erroneous,  it  will  be  vacated  and  reversed,  and  all  the 
rights  settled  by  the  original  decision  will  be  amended. 
If  the  exercise  of  this  power  is  safe  for  one  year  after  final 
judgment,  it  is  safe  for  ten  years.  If  justice  is  the  para- 
mount and  exclusive  object  of  the  law,  this  rule  might  be 
tolerated ;  but  the  law  regards  the  settlement  of  private 
rights  and  an  end  of  litigation  as  a  necessity,  and  wisely 
provides  that  it  is  better  that  injustice  shoidd  sometimes 
be  done,  than  that  litigation  should  never  end. 

The  discretion  of  a  court  is  always  a  legal  discretion. 
It  is  limited  by  rules,  and  circumscribed  by  law.    It  is  not 
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the  basis  of  power,  but  an  attendant  upon  the  exercise 
of  power — regulating  and  modifying  the  application,  but 
not  changing  or  weakening  the  rule.  Discretion  is  not 
a  tyrant,  acting  upon  mere  will  or  favoritism.  It  is  given 
to  guard  against  the  rigor  of  the  law,  and  the  accidents 
and  mistakes  of  parties.  It  is  charitable  equity  that 
mingles  with  the  administration  of  justice,  and  aids  in  the 
investigation  that  precedes  the  judgment.  This  discretion 
is  never  resorted  to  where  a  general  rule  applies ;  it  is  only 
where  no  general  rule  will  answer  the  ends  of  justice — 
where  from  necessity  some  latitude  is  required  in  adminis- 
tering law,  that  this  law  called  discretion  is  admitted  op 
tolerated.  The  power  to  render  or  vacate  judgments — to 
overthrow  decisions  and  renew  litigation — can  never  be 
derived  from  the  law  of  discretion. 

Petition  dismissed. 

Hempstead  and  Burtf  for  appellants. 

SmitAf  McKiiday  and  Poor,  for  appdlea 


KINO  V.  HAMPTON. 

An  award  is  valid  under  an  agreement  to  have  ii  retomed  to  a  Jastice  of  tlie 
peace  for  judgment  upon  the  award,  although  the  district  court  is  the 
more  appropriate  tribunal.  Such  an  award  may  be  pleaded  in  bar  to  an 
action  upon  the  same  subject  matter. 

Appeal  from  Linn  District  Coubt. 

Opinion  by  Greene,  J.     Cyrus  King  commenced  this 
suit  against  S.   B.  Hampton,  to  recover  damages  for  a 
fraudulent  sale  of  land.   Defendant  pleaded  an  arbitration 
Vol.  IV.  27 
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and  award  in  bar  to  the  action.  To  this  plaintiff  demurred, 
and  the  demurrer  was  overruled.  It  is  objected  that  the 
court  erred  in  this  ruling,  on  the  ground  that  the  arbitra- 
tion was  not  conducted  in  strict  conformity  to  the  Code ; 
that  the  award  should  be  returned  to  the  district  court, 
and  not  to  a  justice  of  the  peace,  as  designated  in  the 
agreement.  We  think  this  provision  in  the  agreement  to 
arbitrate  will  not  invalidate  the  award.  It  is  still  binding 
upon  the  parties,  and  could  be  enforced  under  the  Code. 
The  fact  that  the  parties  agreed  to  have  it  returned  to  a 
justice's  court,  would  not  affect  the  right  of  the  district 
court  to  control  the  proceedings  and  enforce  the  award, 
Code,  §  2115,  even  if  a  justice  of  the  peace  had  no  autho- 
rity to  render  judgment  upon  the  award.  The  parties  in 
their  agreement  are  to  name  the  court  by  which  judgment 
is  to  be  rendered,  Code  §  2099.  Nor  are  they  limited  in 
this  selection  to  the  district  court,  still  that  is  doubtless 
the  more  appropriate  tribunal  to  render  judgment  upon 
an  award. 

Besides,  we  have  no  doubt  the  present  award  is  good, 
and  could  be  enforced  at  common  law;  and  as  it  com- 
prises the  subject  matter  for  which  redress  is  sought  by 
plaintiff^  s  petition,  it  was  appropriately  pleaded  in  bar  to 
the  action. 

We  conclude,  then,  that  the  conrt  did  not  err  in  over- 
ruling the  demurrer. 

Judgment  affirmed. 

/.  M,  Preston,  for  appellant. 
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COOPER  et  al  v.  FREDERICK. 

Where  a  petition  seeks  a  specific  performance,  and  the  settlement  of  a  part* 
nership  bosiness,  it  should  set  forth  the  amount  of  capital  invested  by  each 
partner,  the  method  of  carrying  on  the  business,  and  the  leading  facts 
and  conditions  upon  which  the  partnership  was  formed,  and  under  which 
plaintiflF  seeks  to  recover. 

A  decree  should  not  give  more  or  greater  relief  than  is  claimed  in  the  peti- 
tion. 

Two  of  three  joint  tenants  cannot  agree  upon  a  division  of  their  land  that 
will  be  binding  upon  the  third. 

A  settlement  of  accounts  between  two  partners  cannot  be  binding  upon  the 
third  partner  without  his  consent. 

In  making  a  final  settlement  between  partners,  and  a  dirision  of  the  lands, 
the  court  should  examine  into  all  the  circumstances,  rightts  und  equities  ol 
the  respective  partners,  and  arrange  the  settlement  and  division  accord* 
ingly. 

In  Equity.    Appeal  from  Polk  District  Court. 

Opinion  by  Hall,  J.  The  petition  of  B.  F.  Frederick, 
in  this  cause,  shows  that  on  the  20th  of  April,  1846,  a  co- 
partnership was  entered  into  between  the  petitioner,  John 
S.  Frederick  and  Jacob  Frederick.  The  objects  and  pur- 
pose of  the  partnership  were  to  purchase  and  improve 
lands,  and  carry  on  a  farming  business.  That  the  con- 
tract was  reduced  to  writing  on  the  20th  of  November, 
1847.  That  the  firm  purchased  some  twelve  hundred 
acres  of  land,  the  title  to  which  was  taken  in  the  name  of 
Jacob  Frederick;  that  large  and  valuable  improvements 
were  made  upon  a  part  of  said  lands,  and  some  personal 
property  was  accumulated  by  the  firm.  That  in  April, 
1849,  John  S.  Frederick  withdrew  from  any  further  labor 
or  attention  to  business  of  said  firm,  and  went  to  Cali- 
fornia, without  any  settlement  of  his  interest  in  said  firm. 
The  petitioner  continued  in  the  business  of  the  firm  until 
October  1,  1850,  when  all  further  action  and  business 
between  said  partners  were  closed  and  discontinued  by 
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mutual  consent  of  tlie  petitioner  and  said  Jacob  Frederick. 
Tliat  in  June,  1850,  about  one  hundred  and  ninety  acres 
of  the  land  were  surveyed  off  from  the  partnership  lands, 
and,  by  a  parole  arrangement  and  agreement  between 
Jacob  Frederick  and  petitioner,  were  to  be  conveyed  to 
the  petitioner,  B.  F.  Frederick,  by  said  Jacob  Frederick. 
That  in  accordance  with  said  agreement  petitioner  went 
into  the  possession  of  the  lands,  and  has  since  made  large 
and  valuable  improvements  thereon ;  that  a  final  settlement 
was  made  of  the  personal  property  of  the  firm  between 
petitioner  and  Jacob,  except  the  sum  of  $50  for  each  year, 
which  by  the  articles  of  partnership  was  to  be  allowed  ta 
petitioner.  That  they  were  unable  to  agree  as  to  the  divi- 
sion of  the  land,  which  remained  unsettled.  That  on  the 
6th  of  May,  1852,  Jacob  Frederick  departed  this  life.  The 
petitioner  makes  the  executors  and  heirs  of  Jacob  Frede- 
rick, deceased,  and  John  S.  Frederick,  parties,  and  asks 
judgment  for  the  amount  due  for  labor,  and  asks  a  specific 
performance  of  the  contract  as  regards  the  one  hundred 
and  ninety  acres  set  off  to  petitioner,  and  a  division  of  the 
partnership  estate. 

Several  of  the  heirs  were  not  personally  served  with 
process,  but  publication  was  made  before  the  return  term 
of  the  notice. 

At  the  return  term  a  default  was  entered,  and  a  decree 
pro  cOTifesso  taken,  and  a  specific  performance  decreed  for 
the  one  hundred  and  ninety  acres  of  land,  and  $1800  in 
money,  against  the  executors  of  the  estate,  to  be  levied 
generally  from  the  assets  of  said  estate. 

The  defendants  appeal  to  this  court.  Several  exceptions 
were  taken  to  the  manner  of  bringing  the  defendants  into 
court,  which  it  is  unnecessary  to  decide. 

This  petition  is  very  iuartificially  drawn  up ;  indeed,  it 
is  so  defective,  that  it  is  doubtful  whether  any  decree  could 
have  been  properly  rendered  upon  it.  It  is  almost  barren 
of  the  main  facts  upon  which  the  court  must  adjudicate  in 
order  to  properly  settle  up  the  business  of  the  partnership. 
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The  petition  does  not  show  the  amount  of  the  original 
capital  invested,  nor  the  interest  of  either  partner,  nor  the 
mode  and  manner  of  conducting  the  business,  nor  fix  any 
basis  by  which  the  court  can  decree  an  account  and  settle- 
ment of  the  partnership  property. 

The  decree  of  the  court  below  appears  to  have  gone 
farther  in  error,  and  to  have  granted  more  than  the  peti- 
tion would  justify,  and  decreed  a  liability  against  the 
individual  property  of  one  partner,  in  order  to  give  the 
petitioning  partner  his  share  of  the  partnership  assets. 

K  the  articles  of  partnership  provide  for  the  division  of 
the  assets,  they  should  be  followed ;  and  if  they  show  the 
amount  of  capital  originally  invested  by  each  partner,  that 
should  control ;  but  in  the  absence  of  such  provisions  and 
evidence,  it  was  absolutely  necessary  for  the  court  to 
ascertain  those  facts,  and  the  amount  of  the  assets  now 
remaining,  and  make  a  settlement  that  will  give  each 
party  what  he  is  entitled  to  receive.  If  the  land  is  not 
susceptible  of  a  just  division,  it  should  be  sold  and  the 
proceeds  divided. 

In  regard  to  the  specific  performance  of  the  parole  con- 
tract between  Jacob  and  B.  F.  Frederick,  that  must  be 
settled  upon  some  principle  not  now  prescribed.  Jacob 
Frederick,  so  far  as  the  petition  discloses  his  power  and 
interest,  had  no  authority  or  right  as  against  John  S. 
Frederick,  to  agree  to  convey  the  land.  He  could  not 
dispose  of  John  S.  Frederick's  equitable  interest.  The 
decree  of  the  court,  so  far  as  it  divests  John  of  his  interest, 
goes  beyond  the  i^etition,  and  is  not  authorized. 

The  settlement  between  Jacob  and  B.  F.  Frederick  will 
not  bind  John  S.  Frederick.  As  far  as  we  can  see,  the 
whole  matter  of  the  partnership  remains  unsettled.  The 
one  hundred  and  ninety  acres  of  land  upon  which  B.  F. 
Frederick  has  settled,  and  which  were  set  off"  to  him  by 
Jacob,  are  still  equitably  and  legally  a  part  of  the  partner- 
ship assets,  and  must  be  treated  as  such.  In  making  a 
final  settlement  and  division  of  the  property,  the  coiu:t 
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will  look  into  tlie  peculiar  circumstances,  and  if  consistent 
with  the  rights  of  the  parties,  will  protect  B.  F.  Frederick 
in  his  rights,  by  allowing  him  for  improvements  and 
benefits  which  he  has  bestowed  upon  the  land ;  and  if  the 
land  is  partitioned  amongst  the  -partners,  the  court  may 
allow  him  to  retain  this  specific  tract  as  a  portion  of  his 
share. 

Decree  reversed. 
Bates  and  Parish,  for  appellants. 

Geo,  G.  Wright,  for  appellee. 


BEEBE  V.  BROWN  «l  ol. 

In  an  action  npon  a  special  contract,  evidence  of  a  contract,  materially  dif- 
ferent from  that  upon  which  suit  is  brought,  may  be  excluded. 

Appkax  from  Potawatamie  District  Court. 

Opinion  by  Hall,  J.  This  was  a  suit  brought  by  Isaac 
Beebe  against  the  defendants,  Mary  Brown  and  Adaline 
Perry,  for  a  mechanics'  lien.  The  petition  sets  out  two 
contracts.  By  one,  the  plaintiff  agreed  to  do  certain  work 
in  repairing  a  house  for  the  sum  of  $40,  to  be  paid  by 
defendants.  The  other  contract  was  to  build  an  addition 
to  the  first  mentioned  house,  for  which  defendants  agreed 
to  pay  $185. 

The  answer  of  the  defendant  denied  all  the  allegations 
in  the  petition,  and  sets  up  new  matter  in  defense. 

On  the  trial  in  the  court  below  the  plaintiff  proved 
that  he  made  the  repairs  upon  the  house,  and  that  in 
making  them  he  was  at  work  by  the  day;  that  he  worked 
twenty  days  in  making  the  repairs,  and  that  his  ser- 
vices were  worth  $2  per  day;  and  that  they  agreed  to 
pay  him   $2   per   day   for   the  work.      He   also   proved 
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ihat  he  contracted  to  build  the  addition  to  the  house  for 
$175,  and  that  he  had  completed  the  contract;  that  dur- 
ing the  progress  of  the  work,  the  defendants  had  so  changed 
the  plan  that  he  had  to  make  two  additional  doors,  which 
he  made  at  the  request  of  defendants  ;  and  that  the  doors 
were  worth  |10. 

The  court  below  excluded  the  evidence  on  the  ground 
of  variance  between  the  proof  and  the  allegations  in  the 
petition. 

Exceptions  were  taken  by  the  plaintiff,  and  the  ruling 
of  the  court  below,  in  excluding  the  evidence,  is  now 
assigned  for  error. 

We  are  not  disposed  to  encourage  technical  objections 
in  the  trial  of  causes,  but  we  must  act  upon  some  general 
rule  that  will  be  safe  and  just  to  apply  to  all  causes. 

The  contract,  in  the  od  ^  case,  is  alleged  to  have  been  for 
$40  ;  the  proof  was  $2  a  day. 

In  the  other  case,  the  contract  was  for  $185;  the  proof 
is  for  $175.     Does  the  evidence  prove  the  contract? 

In  Sailer  v.  Richardson,  3  Mon.,  203,  it  is  decided  that 
when  a  bond  is  sued  upon,  payable  in  three  months,  and 
the  declaration  says  nothing  about  interest,  and  the  bond 
produced  on  the  trial  is  for  interest,  the  variance  is  sub- 
stantial. In  Palmer  v.  McGinnis,  Hardin's  Ky.,  530,  it 
is  decided  that  when  a  bond  is  misdescribed  in  a  declara- 
tion, the  defendant  may  plead  non  est  factum,  and  on  the 
trial  take  advantage  of  the  variance  ;  that  he  is  not  bound 
to  crave  oyer. 

In  Sebastion  v.  Tompkins,  1  Marshall,  63,  it  is  held 
that  proof  without  allegations  will  not  authorize  a  recovery 
any  more  than  allegations  without  proof. 

Bunnel  v.  Tainter,  5  Conn.  R,.,  273,  and  Shepperd  v. 
Palmer,  6  Conn.  R.,  95,  where  a  party  declares  upon  a 
special  contract,  it  is  held  that  he  must  prove  it,  as  it  is 
laid  in  his  complaint. 

A  variance  between  an  averment  and  proof  is  fatal,  1 
Ham.,  0.,  504. 
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The  contract  must  be  correctly  and  truly  stated  in  the 
pleadings,  and  proved  as  laid.  Larcrence  v.  Rules,  10 
John's,  140. 

A  variance  between  the  description  of  a  note  and  the 
one  produced  in  evidence,  is  fatal.     Breeze,  286. 

A  substantial  variance  between  an  agreement  set  forth 
in  the  pleadings  and  the  one  proven,  is  fatal.  Mulford  v. 
Bowen,  4  Halst.,  315. 

A  variance  between  the  declaration  and  the  agreement 
oflfered  in  evidence  as  to  the  sum  due,  is  fatal.  Rogers  v. 
Estis,  2  Litt.  Select  Cases ;  Adams  v.  Bronm,  4  Litt.,  7 ; 
Osborn  v.  Fulton,  1  Black.,  233;  Mulford  v.  Young,  6 
Ham,  0.,  294 ;  Beecher  v.  Chester,  2  Root,  90. 

The  authorities  cited  in  the  petition  for  rehearing  in 
this  case,  do  not  meet  the  question;  counsel  appears  to 
have  lost  sight  of  the  pleadings.  Had  the  party  declared 
for  work  and  labor,  &c.,  and  claimed  a  much  larger  sum 
than  was  really  due,  the  doctrine  of  variance  would  not 
have  harmed  them.  The  contract  could  have  been  intro- 
duced to  fix  and  control  the  price  alone.  But  having 
declared  upon  a  special  contract,  the  proof  must  prove  the 
contract  as  laid.     Any  material  variance  will  be  fatal. 

Judgment  afi^med* 

C  E,  Stone,  for  appellant. 

Clark  and  Starry  for  appellees. 
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SEAES  V.  TUBES. 

On  appeal  from  a  jnstice  of  the  peace,  it  is  error  to  render  jndgment  against 

the  defendant,  unless  the  transcript  or  some   paper  on  file  in  the  case 

shows  the  amount  and  nature  o£  pIuintifiTs  demand. 
A  petition  is  not  necessary  before  a  justice  of  the  peace  ;  but  if  the  suit  ia 

upon  a  note  or  account,  it  should  be  filed  with  the  justice. 
The  transcript  from  a  justice  of  the  peace  should  contain  a  brief  statement 

of  the  plaintiff's  demand. 

Appeal  from  Jackson  District  Court. 

Opinion  by  Greene,  J.  Suit  commenced  before  a 
jnstice  of  the  peace,  by  S.  D.  Tubbs,  against  D.  Sears. 
Plaintiff  recovered  judgment.  Defendant  appealed,  and 
judgment  was  rendered  against  him  in  the  district  court. 

It  is  objected  that  the  judgment  of  the  district  court  is 
erroneous,  because  there  is  no  paper  on  file  in  the  case, 
and  no  statement  in  the  transcript  of  the  justice  showing 
the  nature  and  amount  of  plaintiff's  demand.  This  objec- 
tion appears  to  be  well  founded.  There  is  nothing  in  the 
case  to  show  the  plaintiff's  cause  of  action ;  nothing  to 
show  whether  it  is  a  note  or  an  account ;  nothing  even  to 
show  whether  the  action  is  in  form  ex  contractu  or  ex 
delicto.  Although  a  petition  is  not  necessary  before  a 
justice,  still,  if  the  suit  is  upon  a  note  or  an  account,  it 
should  be  filed  with  the  justice,  to  show  the  nature  and 
amount  of  the  plaintiff's  demand.  The  docket  and  tran- 
script of  the  justice  should  also  contain  a  brief  statement 
of  such  demand.    Code,  §  2269. 

As  there  is  nothing  in  the  record  to  show  what  matter 
was  adjudicated,  the  judgment  in  this  case  could  not  be 
-pleaded  in  bar  to  any  other  action.     Should  the  plaintiff 
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commence  another  suit  on  the  same  cause  of  action,  a 
record  so  general,  vague  and  uncertain  as  this,  could  not 
preclude  his  recovery. 

Judgment  reversed. 

Smithy  MeKinlay  and  Poor,  for  appellant. 

«A  B,  Boothf  for  appellee. 


BENNETT  p.  NYE. 


A  parole  contract  to  deliver  hoga  at  a  fature  day  may  be  valid  onder  the 

■tatate  of  fraoda,  as  qnalified  by  §  2411  of  the  Code. 
The  facta  which  will  bring  a  parole  contract  within  §  2411  may  exist  and 

be  eatabliahed  outside  of  the  stipulation  in  such  contracts. 

Appeal  from  Muscatine  District  Court. 

Opinion  hy  Hall,  J.  Joseph  Bennett  brought  this  suit 
against  Alfred  Nye,  upon  a  contract  by  which  Nye  sold 
and  agreed  to  deliver  to  Bennett  twenty-nine  fat  hogs, 
averaging  three  hundred  pounds  each  in  weight.  The 
petition  alleges  a  breach,  &c.  The  answer  denies  the 
contract  and  damages. 

On  the  trial  the  plaintiff  offered  to  prove  a  parole  con- 
tract, and  the  court  decided  that  the  contract  could  only 
be  proved  by  written  evidence.  Judgment  was  rendered 
for  the  defendant. 

The  only  question  presented,  arises  upon  a  construction 
of  the  statute  of  frauds.  The  Code,  §  2410,  requires 
contracts  "  in  relation  to  the  sale  of  personal  property, 
when  no  part  of  the  property  is  delivered,  and  no  part 
of  the  price  paid,   to    be    in  writing."      Section   2411 
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qualifies  that  part  of  §  2410,  by  saying  that  "  it  does  not 
apply  when  the  article  of  personal  property  sold  is  not,  at 
the  time  of  the  contract,  owned  by  the  vendor,  and  readj 
for  delivery,  but  labor,  skill  or  money,  are  necessary  to 
be  expended  in  producing  or  procuring  the  same." 

The  fact  which  removes  a  parole  contract  from  the  opera- 
tion of  the  statute  of  frauds,  under  this  contract,  can  well 
exist  outside  of  the  contract.  The  party  should  have  been 
permitted  to  prove  his  contract,  and  the  facts  which  would 
take  it  out  of  the  statute.  If  the  plaintifi"  could  prove  that, 
at  the  time  the  contract  tvas  made,  the  hogs  were  not 
owned  by  the  defendant — not  ready  for  delivery — that 
labor,  skill  or  money,  would  necessarily  have  to  be  ex- 
pended before  they  could  be  produced  or  delivered,  then 
he  would  have  taken  the  ca^e  out  of  the  statute. 

Judgment  reversed. 

J,  Butler y  for  appellant. 

i>.  C  Cloudy  for  appellee. 


CJLARE  V.  CLARE. 

Where  the  Febraary  term  of  the  court  was  commenced  ander  an  act  in  fore* 

at  the  time  ;  and  where  a  new  act  took  effect  on  the  third  day  of  the  term, 
changing  the  time  of  holding  the  court:  held,  that  a  decree  rendered  at 
that  term  of  court,  after  the  new  act  took  effect,  is  valid. 

Error  to  Marion  District  Court. 

Opinion  by  Greene,  J.  This  was  a  proceeding  for 
divorce  and  alimony,  tried  at  the  February  term  of  the 
Marion  district  court.  It  is  objected  that  the  decree  was 
rendered  after  the  term  of  court,  and  is  therefore  void. 
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It  appears  tliat  the  term  was  CGmmenced  on  the  first 
Monday,  the  7th  day  of  February,  by  authority  of  law 
then  in  force,  giving  one  week  to  Marion  county.  On  the 
third  day  of  the  term,  February  9,  1853,  an  act  took  effect 
fixing  the  time  of  holding  court  in  Marion  county,  on  the 
second  Mondays  of  April  and  September.  As  this  act 
took  effect  on  the  9th  of  February,  it  is  claimed  that  the 
term  of  court  under  the  old  law  could  not  continue  after 
that  day,  and  as  the  decree  was  rendered  February  10, 
it  was  from  and  after  the  time  expired. 

We  cannot  consider  this  view  tenable.  The  February 
term  was  authorized  by  the  old  law.  It  was  commenced 
while  that  law  was  in  full  force,  and  the  court  was  held 
at  least  two  days  before  the  new  law  took  effect.  The 
new  law  effected  no  change  or  abatement  of  any  term 
coinmenced  \m^Q^  the  old  law.  A  term  legally  commenced 
could  be  continued  to  its  close  in  the  absence  of  any  la-w 
to  the  contrary.  The  new  law  did  not  repeal  the  old  ;  it 
only  changed  the  time  of  holding  court.  It  could  produce 
no  such  change  till  after  it  took  effect.  This  change  did 
not  interfere  with  or  encroach  upon  the  term  previously 
commenced.  It  only  authorized  other  terms  to  be  held  in 
April  and  September  of  that  year. 

We  do  not  deem  the  authority  relied  on  by  appellant's 
counsel  as  applicable.  It  is  true  that  decisions,  made 
after  the  last  day  of  a  term,  or  on  a  day  when  the  same 
court  is  appointed  by  law  to  be  held  in  another  county, 
are  coram  non  judice.  But  the  present  decision  was  not 
80  made. 

Judgment  af^med. 

&  W.  Summers,  for  appellant. 

Slagle  and  Acheson^  for  appellee. 
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LAWSON  V.  CAMPBELL  AND  BROTHER 

The  court  will  not  presume  a  state  of  facts  which  would  make  the  following 
charge  to  the  jury  erroneous :  "  That  if  the  enclosures  of  the  defendant 
were  not  protected  by  a  good  and  sufficient  fence,  such  as  would  protect 
his  crops  from  stock  not  breachy,  that  he  could  not  be  allowed  his 
damages." 

Every  fair  presumption  should  be  in  favor  of  the  decision  below,  and  there- 
fore facts  should  not  be  presumed  that  would  indicate  error. 

In  an  action  to  recover  the  vaine  of  an  elk  killed  by  defendant,  and  where 
he  set  up  in  defense  that  the  elk  was  trespassing  upon  his  enclosure,  and 
had  introduced  evidence  to  show  the  value  of  the  elk:  held,  that  the 
plaintiff  should  be  permitted  to  give  rebutting  evidence  in  reference  to 
the  trespass  and  the  value  of  the  elk. 

Appeal  from  Polk  District  Court. 

Opinion  hy  Hall,  J.  This  action  was  originally  com- 
menced by  Campbell  and  brother,  against  Jacob  M. 
Lawson,  before  a  justice  of  the  peace,  to  recover  the  value 
of  an  elk,  said  to  be  reclaimed  by  plaintiffs,  which  the 
defendant  had  killed.  The  defendant  set  up  in  defense 
that  the  elk  was  trespassing  upon  his  enclosure  when 
killed,  and  that  the  plaintiffs  had  a  drove  of  elk,  which 
had  invaded  his  fields  and  trespassed  upon  his  grain-fields 
and  did  great  damage  to  the  defendant,  and  sets  up  this 
damage  by  way  of  set-off  to  plaintiffs'  demand. 

The  court  below  instructed  the  jury,  in  substance,  "  That 
if  the  enclosures  of  the  defendant  were  not  protected  by  a 
good  and  sufficient  fence,  such  as  would  protect  his  crops 
from  stock  not  breachy,  that  he  could  not  be  allowed  his 
damages." 

The  Code,  §  913,  provides,  that  "if  the  beasts  were 
lawfully  on  the  adjoining  land,  and  escaped  therefrom  in 
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consequence  of  tlie  neglect  of  the  person  suiTering  the 
damage  to  maintain  his  part  of  the  division  fence,  the 
owner  of  the  beasts  shall  not  be  liable  for  such  damage." 

Without  extending  this  opinion,  or  examining  the  ques- 
tion as  to  lawful  fences  and  trespassing  animals  generally, 
we  can  well  conceive  of  a  case  where  the  instructions  of 
the  court  would  find  complete  shelter  from  error  under 
the  law  above  referred  to,  and  inasmuch  as  the  evidence 
upon  which  the  instructions  were  given  is  not  set  out,  we 
cannot  say  but  such  a  case  was  presented  by  the  evidence. 
This  court  cannot  presume  any  set  of  facts  to  base  error 
upon.  Every  fair  presumption  should  be  in  favor  of  the 
decision  below.  Dunham  v.  Benedict,  1  G.  Greene,  74; 
Mackemer  v.  Binner,  ib.y  157  ;  Saum  v.  Jones  County,  ib., 
155. 

There  is  another  point  insisted  upon  by  the  plaintiffs  in 
€rror.  After  the  defendant  below  had  given  evidence  as 
to  the  value  of  the  elk,  the  plaintiffs  were  permitted  to  give 
further  evidence  by  way  of  rebutter,  and  fixing  the  value 
of  the  elk. 

This  court  has  repeatedly  decided  that  the  admission  of 
such  evidence  was  proper,  and  in  the  case  of  Wright  v. 
Millard,  the  judgment  of  the  court  below  was  reversed,  on 
the  ground  that  the  court  refused  to  admit  evidence  in 
rebutter,  which  went  to  establish  the  main  fact  of  the 
cause  of  action. 

The  action  was  tresjjass,  quare  clausum  /regit,  and  the 
question  in  issue  was  the  possession  of  the  plaintiff.  In 
giving  evidence  in  chief,  the  plaintiff  substantially  proved 
his  possession.  The  defendant  then  introduced  several 
witnesses,  who  proved  defendant  in  possession,  and  not 
plaintiff.  In  reply,  plaintiff  offered  further  evidence  of 
his  possession,  which  the  district  court  refused  to  admit, 
and  exceptions  were  taken.  This  court  reversed  the  judg- 
ments, ruling  that  such  restricting  evidence  was  proper ; 
that  the  plaintiff,  when  he  has  made  out  his  case  by  com- 
petent evidence,  might  nronerly  restj  and  that  he  was  not 
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bound  to  give  more  evidence  than  would  prove  his  case  in 
the  first  instance. 

Judgment  affirmed. 

G.  G,  Wright  and  J,  E.  Jewett,  for  appellant 

Bates  and  Finch,  for  appellees. 


»•»•<■ 


CAMPBELL  V.  THOMPSON  tt  oi. 

After  granting  a  change  of  venue  to  another  coanty,  the  district  oonrt  has  no 
longer  jurisdiction  over  the  case,  and  is  not  aathorized  to  render  Jadgment 
against  the  defendant. 

Appeal  from  Marion  District  Court. 

upinion  hy  Greene,  J.  This  suit  was  commenced  in 
December,  1853,  in  Marion  county,  by  Thompson  and 
Weldon  against  Campbell.  The  original  notice  was 
served  upon  Thompson  in  Jefferson  county.  In  January, 
1854,  the  defendant  applied  for  and  obtained  a  change  of 
venue  to  Jefferson  county.  Plaintiffs  subsequently  tiled 
their  petition  with  the  clerk  of  the  Marion  district  court; 
and  at  the  April  term  of  that  court,  judgment  was  rendered 
against  the  defendant  by  default  for  the  $500,  notwith- 
standing the  change  of  venue  which  had  been  granted  in 
the  case.  This  proceeding  was  clearly  erroneous.  After 
granting  the  change  of  venue,  the  district  court  of  Marion 
county  had  no  further  jurisdiction  over  the  subject  matter 
or  the  parties.     The  defendant  was  no  longer  called  upon 
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to  appear  in  that  court  to  make  defense,  and  therefore  the 
decision  was  wholly  unauthorized. 

Judgment  reversed* 

Charles  Negus,  for  appellant. 
J.  E.  Neal,  for  appellees. 


KEENEY  ».  CHILIS. 

Possession  of  a  bond  negotiable  under  the  Code  is  prima  fime  erldenee  of 

ownership;  and  if  snch  possession  is  alleged  to  be  fraudolent,  the  fact 
can  only  be  established  by  evidence. 
After  a  deposition  is  returned  to  court,  the  objection  cannot  for  the  first  time 
be  raised  that  the  questions  were  leading. 

Appeal  from  Polk  District  Coubt. 

Opinion  by  Hall,  J.  Henry  Chilis  brought  his  suit 
against  Charles  Keeney,  upon  a  note,  drawn  by  defendant 
to  plaintiff,  for  $100.  The  defendant  set  up  fraud,  &c., 
and  states  that  the  note  was  given  by  him  for  a  certain 
bond,  executed  by  defendant  and  one  Walker  to  one  Hay- 
worth  ;  that  plaintiff  had  the  bond  in  his  possession,  and 
fraudulently  delivered  it  to  defendant,  &c.  The  court,  in 
effect,  charged  the  jury  that  Chilis'  possession  of  the  bond 
was  prima  facie  evidence  of  ownership,  and  of  his  right  to 
dispose  of  it ;  and  that  if  the  defendant  denied  his  right, 
he  must  establish  the  fact  of  the  fraudulent  possession  by 
evidence. 

The  plaintiff  below  also  took  the  deposition  of  one  Smith, 
a  non-resident  witness,  which  was  duly  returned  to  the 
clerk  of  Polk  county  district  court.  Defendant  below 
excepted  to  the  deposition  principally  on  the  ground  that 
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the  questions  propounded  to  the  witness  were  leading. 
The  court  overruled  the  objection. 

The  instructions  of  the  court  are  good.  The  bond  was 
negotiable  under  our  Code,  and  the  title  passed  by 
delivery. 

Objections  to  questions  as  leading  in  a  deposition  come 
too  late  after  the  deposition  is  returned  into  court.  They 
should  be  made  when  the  deposition  is  taken. 

Decree  affirmed. 

Bates  and  Finch,  for  appellant. 

O.  Q,  Wright,  for  appellee. 


ELLSWORTH  et  al  v.  HENSHALK 

Where  a  storehoase  and  the  goods  therein  were  in  possession  of  the  sheriff 
by  virtue  of  a  writ  of  attachment,  and  where  the  attachment  defendant 
instituted  an  action  of  replevin,  and  in  the  writ  and  petition  described  the 
property  as  being  "  a  certain  store  house,  ware  house,  and  the  goods  therein 
contained,  being  the  store  in  Council  Blu£fs,  known  and  designated  as  the 
store  of  your  petitioner:"  held,  that  the  description  was  sufficiently 
certain. 

If  a  store  containing  the  goods  to  be  replevied  is  so  described  as  to  designate 
it  from  all  other  stores  in  the  place,  it  is  sufficient. 

It  is  error  to  overrule  an  application  for  a  change  of  venue  merely  on  the 
ground  that  it  was  not  sworn  to  by  the  party  himself.  Such  application 
may  be  sworn  to  by  the  attorney  of  the  party  applying,  or  by  any  other 
person. 

Appeal  from  Potawatamie  District  Court. 

Opinion  by   Greene,   J.     An   action   of  replevin  by 
Thomas  Henshall  against  Egbert  Ellsworth,  sheriff,  and 
Vol.  IV.  28 
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T.  G.  Stewart.  The  writ  and  petition  describe  the  pro- 
perty replevied  as  being :  "a  certain  store  house,  ware 
house,  and  the  goods  therein  contained,  being  the  store 
in  Council  Bluffs,  in  said  state  and  county,  and  known 
and  designated  as  the  store  of  your  petitioner,"  &c.  A 
motion  made  to  quash  the  writ,  and  a  demurrer  to  the 
petition,  on  the  ground  of  defective  and  uncertain  descrip- 
tion, were  overruled.  It  is  now  urged  that  the  court 
erred  in  thus  deciding  the  description  of  property  to  be 
sufficiently  certain.  If  the  store  house  is  so  described  as 
to  enable  the  sheriff  or  coroner  to  identify  it  from  other 
store  houses  in  the  place,  it  is  sufficient.  It  is  referred  to 
as  the  store  of  the  petitioner ;  and  it  being  the  only  store 
the  petitioner  had  in  the  place,  it  could  not  be  mistaken 
for  another.  Besides,  it  appears  by  the  petition  that  the 
very  store  and  goods  referred  to  were  in  possession  of  the 
sheriff  by  virtue  of  an  attachment,  thus  rendering  the 
identity  more  certain.  The  store  being  sufficiently  iden- 
tified, there  could  be  no  mistake  about  the  goods,  for  the 
description  embraced  all  the  goods  within  the  store.  This 
we  consider  sufficiently  specific.  It  furnished  an  unmis- 
takable guide  to  the  officer,  who  shows  by  his  returns  that 
he  had  no  difficulty  in  finding  the  property  described. 
As  the  petition  and  writ  contained  such  a  description  of 
the  property  as  enabled  the  officers  to  distinguish  it  from 
all  other  property  of  a  like  nature,  we  think  the  motion  to 
quash  and  the  demurrer  were  correctly  overruled. 

2.  The  final  refusal  of  the  court  to  grant  a  change  of 
venue  is  also  urged  as  error.  It  appears  that  a  motion  for 
a  change  of  venue  was  fii'st  granted,  and,  on  a  rehearing, 
was  overruled.  The  application  for  the  change  was,  it 
seems,  sworn  to  by  the  attorney,  and  not  by  the  party 
himself,  and  it  was  for  this  reason  refused.  The  Code  pro- 
vides that  a  change  of  venue  may  be  had  "  when  either 
party  files  an  affidavit,"  &c.  An  affidavit  is  necessary; 
but  it  does  not  follow  that  the  party  himself  must  make  the 
affidavit.     Certain  facts  must  be  sworn  to ;  may  not  those 
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facts  be  as  Avell  proved  by  tlie  affidavit  of  an  attorney,  or 
any  other  disinterested  witness,  as  by  the  party  himself? 
It  is  not  because  the  party  himself  swears  that  the  change 
is  called  for,  but  because  certain  prejudices  or  influences 
exist  which  might  preclude  an  impartial  trial.  An  attorney 
or  third  party,  might  understand  those  prejudices  and 
influences  better  than  the  party  himself,  and  if  so,  his 
affidavit  should  be  more  satisfactory.  Besides,  if  by  con- 
struction, we  should  require  such  affidavits  to  be  filed 
exclusively  by  the  party  himself,  it  would  exclude  non- 
resident and  absent,  sick  and  incompetent  parties  from 
the  right  of  having  the  venue  changed.  We  therefore 
conclude  that  the  court  erred  in  overruling  the  appli- 
cation. 

Order  reversed. 

C,  E,  Stone,  for  appellanta. 

Clark  and  Starr,  for  appelk*. 
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WRIGHT  et  al.  v.  LECLAIRE. 

In  an  action  for  the  specific  performance  of  the  conditions  of  a  title  bond, 
where  the  facts  set  forth  in  the  petition  would  take  the  ease  out  of  the 
statute  of  limitations,  that  statute  cannot  be  successfully  pleaded,  unless 
such  averments  in  the  petition  are  denied  by  an  accompanying  answer; 
and  in  such  case,  the  issue  of  facts  presented  by  the  denials  in  the  answer 
should  be  tried. 

Where  a  title  bond  stipulated  not  only  that  the  land  should  be  paid  for,  but 
also  that  the  obligee  should  pay  the  "  costs  and  charges  "  of  the  convey- 
ance ;  and  where  the  price  of  the  land  had  been  paid,  such  "  costs  and 
charges  "  should  also  be  proffered,  and  a  deed  demanded,  before  a  right  of 
action  accrued. 

A  title  bond  for  land  cannot  be  barred  under  the  fourth  section  of  the  act  of 
1813,  for  the  limitation  of  actions. 

Appeal  from  Scott  District  Court. 

Opinion  by  Hall,  J.  This  is  a  bill  in  chancery,  ex- 
hibited by  Mary  G.  Wright,  the  widow,  and  John  A.  Gano 
and  others,  heirs  at  law  of  John  A.  Gano,  sen.,  deceased, 
against  Antoine  LeClaire,  for  the  specific  performance  of 
a  contract. 

The  petition  sets  out  a  contract,  in  the  form  of  a  title 
bond,  executed  by  LeClaire  to  the  decedant,  on  the  14th 
day  of  December,  1840.  The  bond  is  in  the  penal  sum  of 
$1000,  and  sets  out  a  condition  as  follows: 

"  Whereas^  The  above  bound  Antoine  LeClaire  hath  sold 
to  the  said  John  A.  Gano  two  certain  lots  or  tracts  of 
land,  situate  in  LeClaire's  second  addition  to  the  town  of 
Davenport,  Iowa  territory,  known,  designated  and  num- 
bered on  the  plat  of  said  addition  as  out  lots  number 
twenty-five  and  twenty-six,  for  the  consideration  and  upon 
the  condition  following,  to  wit :  For  the  sum  of  $500, 
$25  thereof  in  hand  paid;  $150  on  the  1st  of  June,  1841, 
and  the  balance  thereof  in  two  equal  installments,  to  be 
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paid  in  twelve  and  eighteen  months  from  this  date,  as 
appears  from  three  several  promissory  notes  of  said  John 
A.  Gano,  bearing  even  date  herewith.  Now  the  condition 
of  the  above  obligation  is  such,  that  if  the  above  bounden 
Antoine  LeClaire,  on  the  payment  to  him  of  the  aforesaid 
sums  of  money,  at  the  time  above  limited  therefor,  does, 
and  shall,  at  the  cost  and  charges  of  the  said  John  A. 
Gano,  convey  by  good  and  sufficient  warranty  deed,  the 
fee  simple  title  to  the  said  two  out  lots,  to  said  John  A. 
Gano,  or  to  his  assigns,  then  this  obligation  to  be  void ; 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

Ain:om£  LeClaibb. 
Witness  Andrew  F.  Russell." 

The  petition  avers  that  no  further  payment  was  made 
upon  the  contract  until  June,  1844,  when  LeClaire,  by 
suit  at  law,  collected  from  Gano  the  amount  due  on  the 
notes  given  for  the  land. 

That  about  the  1st  of  July,  1844,  John  A.  Gano  departed 
this  life,  leaving  Mary  G.  Wright,  his  widow,  and  the  other 
complainants,  his  heirs ;  that  said  heirs  were  all  minors  at 
the  death  of  said  Gano,  and  the  oldest  of  his  children  did 
not  arrive  at  the  age  of  majority  until  1849,  and  several  of 
them  are  still  minors. 

The  petition  alleges  that  at  the  time  the  contract  was 
entered  into,  said  John  A.  Gano  was  a  non-resident  of  the 
then  territory  of  Iowa,  and  has  never  resided  within  the 
territory  or  state ;  that  said  widow  and  heirs  have  con- 
tinued to  reside  in  the  state  of  Ohio  from  the  death  of  said 
Gano,  and  never  came  within  the  state  of  Iowa  until  a  short 
time  previous  to  the  commencement  of  this  suit. 

The  petition  avers  that  owing  to  the  infancy  and  situa- 
tion of  said  widow  and  heirs,  they  never  ascertained  or 
were  informed  of  the  existence  of  this  contract,  until  a 
short  time  before  the  suit  was  brought;  that  soon  after 
they  discovered  the  fact,  they  demanded  a  deed  of  said 
LeClaire,  and  offered  to  pay  all  expenses,  &c.,  which  he 


422  SUPREME  COURT  CASES, 

Wright  V.  LeClaire. 

refused.  The  petition  prays  for  a  specific  performance  of 
the  obligation,  &c. 

To  this  petition  the  defendant  interposed  a  plea  of  the 
statute  of  limitations,  approved  February  15,  1843.  The 
plea  is  based  upon  the  fourth  section  of  that  act.  This 
section  provides,  "  That  every  action  of  debt,  covenant  for 
rent  or  arrearages  of  rent,  founded  upon  any  lease,  under 
lease,  or  every  action  on  account  founded  upon  a  single  or 
penal  bill,  promissory  note  or  writing  obligatory,  for  the 
direct  payment  of  money  or  the  delivery  of  property,  or 
the  performance  of  covenants,  or  upon  any  award  under 
the  hands  and  seals  of  arbitrators,  for  the  payment  of 
money  only,  and  every  action  of  assumpsit,  shall  be  com- 
menced within  six  years  after  the  cause  of  action  shall  have 
accrued,  and  not  after." 

The  plea  is  supported  by  an  answer  in  which  the  non- 
residence  of  Gano  is  admitted ;  but  as  to  his  death  and  the 
condition  of  plaintiffs,  the  defendant  only  discloses  belief, 
and  denies  inferentially,  bui  does  not  deny  as  of  his  own 
knowledge.  The  contract  is  admitted,  and  the  pajmient  of 
the  consideration  money  is  also  admitted,  and  new  matter 
set  up,  showing  that  the  consideration  money  was  in  part 
made  by  the  sale  of  the  lots  sold  by  him  to  Gano. 

There  was  a  demurrer  filed  to  the  plea,  which  the  court 
below  sustained,  and  dismissed  the  petition. 

This  plea  has  been  treated  in  the  argument  as  a  mixed 
plea.  If  it  is  so,  the  court  erred  in  dismissing  the  bill,  for 
there  was  an  issue  of  fact  between  the  complainant  and 
respondent  which  it  was  absolutely  necessary  for  the  de- 
fendant to  make  to  support  the  plea.  The  circumstances 
set  forth  in  the  petition,  to  take  the  case  out  of  the  statute 
of  limitations,  must  be  denied  by  the  owner,  or  the  plea 
could  not  be  allowed.  Then  it  was  the  duty  of  the  court, 
even  if  the  plea  was  allowed,  to  retain  the  cause,  and  try 
the  questions  of  fact,  which  alone  supported  the  plea. 

But  should  this  plea  be  allowed  ?  Is  it  in  fact  any  defense 
to  the  relief  prayed  for  in  the  petition  ?     This  might  per- 
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haps  be  answered  without  giving  any  construction  to  the 
statute,  by  simply  ascertaining  when  a  cause  of  action  at 
law,  upon  the  penalty  of  the  bond,  accrued  to  Gano  or 
his  heirs.  We  think  not,  until  the  expenses  of  executing 
the  deed  were  proffered,  and  a  demand  was  made  by  Gano, 
or  his  heirs,  and  a  reasonable  time  had  elapsed  after  the 
demand. 

Powers  V.  Bridges,  1  G.  Greene,  236 ;  Bloods.  Goodrich, 
9  Wend.,  68;  Sheets  v.  Andrews,  2  Black.,  274.  There 
does  not  appear  to  have  been  any  demand  made  until 
recently,  and,  from  aught  that  appears,  LeClaire  could 
have  resisted  the  forfeiture  of  the  penalty  of  the  bond 
until  this  recent  demand  was  made,  on  the  ground  that 
the  expense  of  the  deed  had  not  been  proflfered,  and  a 
proper  demand  made.  Under  this  view  the  statute  could 
only  apply  to  his  covenants  to  convey  the  lots  ;  here  again 
the  same  dilemma  arises.  Gano  had  no  action  at  law 
against  LeClaire,  either  in  covenant  or  debt,  until  he  had 
made  the  demand  of  the  deed.  But  six  years  have  past 
since  the  payment  of  the  money  by  Gano,  and  there  has 
been  no  demand  of  the  deed,  and  still  it  is  claimed  that 
he  is  bound  by  the  statute  from  maintaining  his  action 
by  failing  to  have  tin  action.  The  act  pleaded  in  this 
case  did  not  take  effect  until  the  4th  of  July,  1843, — act 
of  February  15,  1843,  Rev.  Stat.,  377,  §  1,— and  did  not 
comfnence  running  until  after  the  death  of  Gano.  If  the 
heirs  of  Gano  were  minors  and  out  of  the  territory,  as  set 
forth  in  the  petition,  then  they  are  completely  saved  by 
the  7th  and  8th  sections  of  the  act  of  limitation  of  1843. 
Rev.  Stat.,  386. 

The  answer  in  this  case  is  to  the  whole  merits  of  the 
petition,  and  therefore  overrules  the  plea.  To  be  allowed, 
the  answer  should  have  been  confined  to  those  facts  alone 
which  went  to  supjjort  the  j)lea. 

The  answer  does  not,  in  fact,  support  the  plea,  for  the 
main  facts  relied  upon,  to  excuse  the  petitioners  for  the 
laches,  are  not  positively  denied. 
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The  authorities  cited  in  this  cause  by  the  counsel,  we 
think,  prove  that  the  4th  section  of  the  act  does  not  apply 
to  these  kind  of  cases  ;  that  equity,  acting  by  analogy  to 
the  law,  should  give  the  subject  and  object  of  the  suit  its 
true  purpose,  and  follow  the  law  of  real  estate. 

The  capital  circumstance  of  the  contract  was  the  land. 
Gano  contracted  for  the  land,  and  LeClaire  agreed  to  con- 
vey land,  and  not  to  pay  money.  Both  parties  considered 
the  sale  of  the  land  to  be  the  main  portion  of  the  contract. 
When  Gano  paid  the  money,  and  LeClaire  received  it,  it 
was  for  the  land,  and  not  for  money  to  be  returned  at  a 
future  day.  It  was  a  contract  affecting  the  realty,  and  was 
such  an  interest  as  our  laws  recognized  as  real  property, 
and  could  be  seized  and  sold  on  execution ;  was  subject  to 
a  judgment  lien,  and  the  widow's  dower,  and  courts  of 
equity  treat  it  as  real  estate.  LeClaire  shows,  in  his 
answer,  that  he  treated  it  as  the  real  estate  of  Gano.  He 
levied  upon,  and  sold  it  under  execution. 

Decree  dismissing  the  petition  reversed,  and  cause  re- 
manded, with  instructions  to  the  co  xrt  below  to  disallow 
the  plea. 

Decree  reversed. 

Leffingwell  and  Dom^  for  appellants 

Jos,  Grantf  for  appellee. 
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DEAN  et  al.  v.  HALL. 

In  an  action  npon  an  injunction  bond,  extraneous  matter  in  reference  to  the 
injunction  proceedings,  and  which  are  not  of  record  in  the  case,  and  were 
not  considered  by  the  court  below,  will  not  be  entertained  by  the  supreme 
court. 

Where  objections  were  not  raised  in  the  district  court,  they  will  not  be 
favored  in  the  supreme  court. 

Appeal  from  Poweshiek  District  Court. 

Opinion  by  Greene,  J.  Debt  on  an  injunction  bond  by 
E.  and  E.  Hall,  against  J.  S.  Dean  and  L  J.  Cole.  Ver- 
dict and  judgment  for  the  plaintiffs. 

Several  errors  are  assigned  and  objections  urged  to  the 
proceedings.  We  are  called  upon  to  review  the  matters 
upon  which  the  injunction  was  issued  and  dissolved.  We 
are  urged  to  decide  that  the  court  erred  in  rendering  the 
judgment,  on  the  ground  that  it  appears  by  the  record  of 
a  certain  chancery  suit  that  E.  and  E.  Hall  had  sustained 
no  damage  under  the  writ  of  injunction,  for  the  reason 
that  it  only  restrained  them  from  building  a  dam  over  the 
Des  Moines  river,  a  navigable  stream ;  that  the  Halls  had 
no  authority  for  building  such  dam  ;  that  any  one,  as  agent 
of  the  public,  had  a  right  to  enjoin  them ;  and  that  the 
injunction  should  have  been  dissolved. 

But  these  objections  are  all  extraneous  to  the  present 
case.  They  do  not  appear  to  have  been  submitted  to  the 
court  below ;  no  exceptions  were  taken,  and  they  are  in 
no  way  made  a  part  of  the  record.  As  there  appears  to 
have  been  no  exceptions  taken  to  any  opinion  of  the  coiu-t, 
or  of  any  matter  occurring  during  the  trial,  as  the  verdict 
of  the  jury  was  returned,  and  the  judgment  thereon  ren- 
dered without  objection,  we  cannot,  for  any  reason  urged 
in  relation  to  the  injunction  suit,  distm-b  the  present 
action  of  debt  upon  the  bond. 
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In  DooUttle  v.  Skelton,  1  G.  Greene,  271,  this  court 
decided  that  no  original  matter,  not  connected  witli  the 
proceedings,  nor  acted  upon  by  the  court  below,  will  be 
considered.  So  in  Powell  v.  Spaulding^  3  G.  Greene, 
it  was  held  that  the  superior  court  can  only  renew  and 
correct  those  proceedings  which  have  been  passed  upon 
by  the  court  below.  And  in  Parker  v.  Cockayne^  3  G. 
Greene,  111,  it  was  decided  that  objections  not  raised  in 
the  district  court  will  not  be  favored  in  the  supreme  court. 

Under  these  decisions  it  follows,  that  the  judgment  in 
this  case  cannot  be  disturbed. 

Judgment  affirmed. 


J*  E,  Jewett^  for  appellants. 
Wttu  Penn  Clark,  for  appellees. 


WEBSTER  et  al  v.  BAVER. 

In  an  action  npon  an  attachment  bond,  it  is  error  in  the  coart  to  refase 

instructions  asked  in  reference  to  damages,  when  such  inatmctions  were  in 
strict  accordance  with  the  Code. 
Where  a  correct  instruction  is  asked  and  refused,  it  is  calculated  to  mislead 
the  jury,  although  the  substance  of  the  instruction  is  given  in  a  different 
form. 

Appeal  from  Jones  Distbiot  Coubt. 

Opinion  by  Hall,  J.     Hamilton  Raver,  the  appellee, 
brought  his  suit  in  the  district  court  of  Scott  county  upon 
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an  attachment  bond,  executed  by  the  appellants,  William 
Webster  and  others,  to  appellee,  on  the  2d  day  of  March, 
1854,  in  the  penal  sum  of  $400.  Venue  changed  to  Jones 
county.     Judgment  for  plaintiff. 

Upon  the  trial,  the  defendant  below  asked  the  court  to 
instruct  the  jury  :  "  That  if  said  attachment  was  only 
wrongfully  sued  out,  the  plaintiff  can  only  recover  such 
damages  as  he  may  have  proved  to  the  jury  he  has  sus- 
tained, and  not  exemplary  damages."  This  instruction  was 
refused  by  the  court,  and  exceptions  were  taken  by  defend- 
ant. The  court,  after  this  refusal,  instructed  the  jury : 
"  That  they  were  the  judges  alone  of  the  amount  of 
damages,  and  that  exemplary  damages  were  to  be  given 
only  as  they  were  satisfied  that  the  attachment  was  will- 
fully sued  out." 

The  refusal  of  the  court  below  to  give  the  instruc- 
tion prayed  for  by  the  defendant  is  clearly  error.  The 
Code,  §  1854,  provides:  "That  in  actions  on  attach- 
ment bond,  the  plaintiff  therein  may  recover,  if  he 
shows  that  the  attachment  was  wrongfully  sued  out, 
and  if  willfully  wrong,  he  may  recover  exemplary 
damages." 

The  giving  of  the  instruction  in  a  different  form  will 
not  aid  the  defendant,  11  Ala.,  535  ;  16  Ala.,  720.  It  is 
error  for  a  court  to  refuse  a  proper  instruction,  even  though 
ihe  same  may  be  given  in  a  different  form. 

The  tendency  of  refusing  correct  and  relevant  instruc- 
tions cannot  be  otherwise  than  to  confuse  and  mislead  a 
jury,  and  bring  just  contempt  upon  the  administration  of 
justice  in  our  courts. 

The  instruction  prayed  for  by  the  defendant  below 
strictly  accords  with  the  Code.  The  one  given  by  the 
court  rather  fritters  away  the  point,  and  only  saves  itself 
from  absolute  error  by  a  proviso  at  the  conclusion.  Tak- 
ing the  refusal  to  give  one  instruction,  and  the  giving  oi 
the  other  instruction  together,  the  action  of  the  court 
neutralizes  itself,  and  renders  the  question  doubtful,  which^ 
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if  left  without  any  instruction,  would  have  been  more 
readily  solved. 

Judgment  reversed. 

Foot  and  Henry,  for  appellants. 

/.  M,  Preston,  for  appellee. 


BAKER  ei  at.  v.  CHAMBLES. 

School  diatricts  are  corporations,  and  have  the  power  to  make  contracts,  &c., 
in  relation  to  school  houses  ;  hence  a  note  given  by  "  the  undersigned 
directors  of  school  district  No.,"  &c.,  and  signed  by  three  persons  :  held, 
that  they  were  only  liable  as  directors,  and  that  it  was  error  to  admit  the 
note  as  evidence  of  an  individual  liability  against  the  makers. 

Where  the  name  of  the  principal  and  the  relation  of  the  agent  be  stated  in  a 
note  or  contract,  and  the  agent  is  authorized  to  make  such  note  or  contract, 
the  principal  alone  is  bound,  unless  the  intention  is  clearly  expressed  to 
bind  the  agent  personally. 

A  party  to  a  contract  should  be  personally  bound,  unless  his  agency  is  dis- 
closed ;  but  in  deciding  whether  the  apparent  agent  or  his  principal  should 
be  bound,  the  presumption  is  that  such  agent  intended  to  bind  his  prin- 
cipal. 

Appeal  from  Muscatine  District  Court. 

Opinion  hij  Greene,  J.  Action  commenced  by  appellee 
against  appellants,  to  recover  judgment  against  them  on 
a  note  of  which  the  following  is  a  copy : 

"  $62  87.  On  or  before  the  first  day  of  December  next, 
we,  the  undersigned  directors  of  school  district  No.  4, 
Montpelier  township,  promise  to  pay  Benjamin  Chambles 
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the  sum  of  sixty-two  dollars  and  eighty-seven  cents,  for 
value  received  this  22d  day  of  November,  1851. 

G.  W.  Baker. 

V.  F.  Nicholson. 

Solomon  Lovell." 
Defendants  objected  to  the  introduction  of  this  note,  on 
the  ground  that  it  was  made  by  them  as  directors  of  the 
school  district,  and  not  as  individuals.  The  objection  Avas 
overruled,  and  under  the  instructions  of  the  court  judg- 
ment was  rendered  against  the  defendants  for  the  amount 
of  the  note. 

The  only  question  now  to  be  decided  is,  Are  the  defend- 
ants personally  liable  on  this  note.  In  support  of  the 
decision  below,  it  is  claimed,  they  had  no  authority  to 
execute  the  note  as  directors.  By  the  Code,  §  1108,  each 
school  district  is  made  a  body  corporate,  with  power  to 
hold  property,  and  be  a  party  to  suits  and  contracts.  The 
name  used  in  the  body  of  the  above  note  is  the  style 
authorized  by  the  Code.  Section  1 1 42  provides,  that  the 
"  district  board  shall  make  all  contracts,  purchases,  pay- 
ments, sales,"  &c.,  in  relation  to  school  houses.  This 
clearly  confers  upon  the  board  of  directors  full  authority 
to  make  any  contract,  or  to  execute  a  note  in  consumma- 
tion of  such  contract,  for  any  of  the  objects  stipulated  in 
the  section.  School  districts  are  corporations  possessing 
the  power  to  make  contracts.  The  district  boards  are 
made  the  agents  of  the  districts,  with  power  to  make  con- 
tracts. It  matters  not  whether  those  contracts  are  by 
parole  or  in  writing.  If  the  directors  had  made  a  parole 
promise,  in  the  name  of  the  district,  to  pay  for  work  or 
repairs  on  a  school  house,  it  could  hardly  be  contended 
that  such  promise  would  make  the  directors  liable  as  indi- 
viduals, or  that  the  district  would  be  released.  How  can 
it  change  the  liability  of  the  parties  if  that  promise  is 
reduced  to  writing?  They  still  promise  as  directors,  in 
the  name  and  in  behalf  of  the  district. 

The  relation  of  principal  and  agent  is  clearly  shown 
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upon  the  face  of  this  note.  They,  as  directors,  as  agents, 
promise  in  the  name  of  their  corporate  district  as  prin- 
cipal. 

The  rule  is  well  settled,  that  if  the  name  of  the  prin- 
cipal and  the  relation  of  agency  be  stated  in  the  writing, 
and  the  agent  is  authorized  to  make  the  contract  or  obli- 
gation, the  principal  alone  is  bound,  unless  the  intention 
is  clearly  expressed  to  bind  the  agent  personally.  Stan- 
ton V.  Camp,  4  Barb.,  275,  277;  Dyer  v.  Birnham^  25 
Maine,  10,  13;  Bradlee  v.  Boston  Glass  Company^  16 
Pick.,  347,  350 ;  Key  v.  Parnham,  6  Har.  and  John.,  418, 
421. 

It  is  true,  as  claimed  by  counsel,  that  in  deciding 
whether  a  party  contracts  personally,  or  as  agent,  the 
presumption  is  in  favor  of  the  former.  It  is  obvious  that 
a  party  should  be  personally  bound,  unless  his  agency  is 
disclosed.  But  it  is  equally  true,  in  deciding  whether  an 
apparent  agent  intends  to  bind  himself  or  his  principal, 
the  presumption  is  that  he  intended  to  bind  his  principal, 
because  the  agent  should  not  be  personally  bound,  unless 
that  intention  is  expressed  in  the  contract.  1  Am.  Lead- 
ing Cases,  603,  604. 

In  the  note  before  us  the  agency  is  clearly  expressed. 
The  intention  to  bind  the  principal,  and  the  principal 
only,  is  manifest.  They  do  not  promise  personally  ;  they 
promise  only  as  directors  of  the  district;  we  therefore 
conclude  that  the  court  below  erred  in  admitting  the  note 
as  evidence  to  hold  the  makers  personally  liable. 

Judgment  reversed. 

William  G.  Woodward^  for  appellants. 

Cloud  and  0'  Conner ^  for  appellee. 
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ATWATER  V.  WOODWARD. 

HThere  there  is  good  reason  for  believing  that  a  full  and  true  tranBcript  has 
not  been  sent  up  from  a  justice  of  the  peace,  and  where  application  was 
made  within  a  reasonable  time  for  a  rule  to  oerfect  the  record,  it  is  error 
to  refuse  such  record. 

Appeal  from  Marshall  District  Court. 

Opinion  by  Hall,  J.  This  case  was  an  appeal  from  the 
iudgment  of  a  justice  of  the  peace,  to  the  district  court  of 
Marshall  county.  Mahlon  Woodward,  as  plaintiff  below, 
recovered  judgment  against  De  Witt  C.  Atwater,  from 
which  Atwater  appealed.  The  appeal  bond  was  filed,  but 
the  justice,  in  returning  his  transcript  to  the  district  court, 
did  not  return  any  allowance  of  the  appeal,  or  certify  the 
approval  of  the  appeal  bond.  The  defendant  below  filed 
in  the  district  court  an  affidavit,  showing  conclusively 
that  the  appeal  was  taken  and  allowed  by  the  justice, 
within  twenty  days  after  the  rendition  of  the  judgment, 
and  that  the  appeal  bond  was  approved,  and  prayed  for  a 
rule  upon  the  justice  to  perfect  his  returns.  At  the  same 
time  the  plaintiff  below  moved  the  court  to  dismiss  the 
appeal.  The  court  below  refused  the  rule  upon  the  justice, 
and  sustained  the  motion  of  j)laintiff,  and  dismissed  the 
appeal,  to  which  exceptions  were  taken. 

We  cannot  but  think  that  the  court  below  erred  in  not 
allowing  the  correction  of  the  transcript,  or  in  not  making 
the  correction  itself,  especially  as  the  rule  was  applied  for 
within  a  reasonable  time.  There  is  every  evidence  of  good 
faith  on  the  part  of  the  appellant  in  taking  this  appeal, 
and  the  evident  omission  of  the  justice  in  making  his 
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return  should  not  subject  him  to  such  consequences. 
Sections  2338,  2339  of  the  Code  apply  to  this  case,  and 
clearly  define  the  duty  of  the  court  upon  this  question. 

Judgment  reversed,  with  directions  to  the  court  to 
allow  the  rule  upon  the  justice  to  correct  the  return,  and 
proceed  to  try  the  cause  de  novo. 

Judgment  reTersed. 

J,  D.  Temp  tin,  for  appellant. 

W,  H,  SeeverSj  for  appellee. 


NUCKOLS  V.  MITCHELL. 

Wbere  it  appears  that  the  original  notice  and  attachment  were  iesned  at  the 
game  time,  it  will  be  considered  that  the  attachment  was  sued  ont  at  the 
commencement  of  the  suit,  and  it  is  error  to  dismiss  the  attachment  in 
such  a  case,  on  the  assumed  ground  that  it  was  sued  out  before  suit  war 
commenced. 

Appeal  from  Potawatamie  District  Court. 

Opinion  hy  Greene,  J.  Action  on  a  promissory  note, 
commenced  by  S.  Nuckols.  Attachment  proceedings  com- 
menced simultaneously  with  the  suit.  On  motion,  the 
writ  of  attachment  was  dismissed,  on  the  ground  that  the 
clerk  had  no  authority  to  issue  the  writ  until  after  the 
suit  was  commenced. 

It  appears  that  the  original  notice  and  the  writ  of  attach- 
ment were  issued  and  returned  at  the  same  time.  As  the 
notice  and  writ  bear  the  same  date,  we  take  it  for  granted 
that  the  action  and  the  attachment  commenced  their  pro- 
gress together.  Under  the  Code,  §  1846,  property  maybe 
attached  at  the  commencement  or  during  the  progress  of 
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the  proceedings.  The  writ  in  this  case  was  issued  at 
the  commencement  of  the  action,  and  therefore  comes 
within  the  requirements  of  the  Code.  The  court  erred  in 
sustaining  the  motion  on  the  grounds  stated. 

Judgment  reversed. 

C.  E.  Stone,  for  appellant, 

Starr  and  Clarkf  for  appellee. 


STEAMBOAT  "  GLOBE  "  •.  KUBTZ. 

The  Des  Moines  river  is  a  navigable  stream  and  a  pnblic  highway,  eonse- 
qnently  a  steamboat  may  lawfully  navigate  the  same ;  and  although  a  ferry 
may  be  legally  established  upon  that  river,  it  must  be  so  conducted  as  to 
avoid  obstructing  its  navigation.  The  right  to  navigate  the  river  is  para- 
mount to  a  ferry  franchise,  and  therefore  a  steamboat  is  not  required  to 
wait  for  a  ferryman  to  lower  his  cable,  so  as  to  run  any  risk  or  suffer  any 
damage  from  the  delay. 

A  ferry  cable  extending  across  a  navigable  stream  should  be  so  managed 
as  not  to  be  an  obstruction  to  navigation,  and  so  as  to  cause  neither  incon- 
venience nor  damage  to  boats. 

Appeal  from  Wapello  District  Court. 

Opinion  by  Hall,  J.  Peter  Kurtz  brought  a  suit  in 
the  district  court  of  Wapello  county  against  the  steam- 
boat "  Globe.*'  He  alleges  in  his  petition,  that  on  the  18th 
of  May,  1854,  he  was  the  owner  of  a  ferry  across  the  Des 
Moines  river,  at  the  town  of  Chilweather  in  said  county ; 
that  he  had  a  license  from  the  county  judge  to  keep  said 
ferry;  that  the  ferry  was  worked  witli  a  cable  stretched 
across  the  river ;  that  he  had  the  usual  fixtures  and  appli- 
ances for  lowering  the  cable  to  allow  the  free  passage  of 
Vol.  IV.  29 
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boats ;  "  that  whilst  he  was  conducting  his  business,  the 
said  steamer  "  Globe,"  without  warning  or  notice  of  her 
approach,  and  without  giving  a  reasonable  time  for  lower- 
ing said  cable,  run  upon  and  over  the  same,  and  the  officers 
r.nd  crew  cut  and  destroyed  the  same,  so  as  to  render  it  of 
little  or  no  value,"  &c. 

To  this  petition  there  was  a  demurrer  filed  by  the  boat, 
which  was  overruled  by  the  court,  and  exceptions  taken. 
An  answer  was  then  filed,  in  which  it  is  admitted  that  the 
plaintifi"  had  a  ferry  and  cable,  but  denies  that  he  liad  the 
necessary  fixtures  and  appliances  to  lower  the  cable  readily 
and  without  creating  unreasonable  delay  to  boats  in  pass- 
ing said  ferry ;  denies  that  the  boat  approached  without 
warning  or  notice,  and  without  giving  reasonable  time  for 
lowering  the  cable ;  admits  running  over  the  cable,  and 
cutting  the  same,  but  claims  that  it  was  only  done  upon 
the  failure  of  plaintiff  to  lower  his  cable,  as  he  should  have 
done,  to  enable  the  boat  to  pass  ;  that  no  more  damage 
was  done  than  was  necessary  to  enable  the  boat  to  pass  in 
safety. 

The  replication  is  these  words  :  "  And  plaintiff  for 
replication  says  the  petition  is  true,  and  he  will  maintain 
the  same,  anything  in  the  answer  contained  to  the  contrary 
notwithstanding." 

On  the  trial,  the  court,  at  the  request  of  plaintiff,  in- 
structed the  jury  as  follows  :  "  That  if  the  jury  believe  the 
plaintiff  was  in  the  lawful  possession  and  use  of  the  ferry 
in  petition  named,  and  that  the  steamer  '  Globe '  injured 
the  same,  the  plaintiff  is  entitled  to  recover  such  damages 
as  he  has  shown  to  have  suffered  from  such  injury,  if  they 
also  find  from  the  evidence  that  the  plaintiff  used  reason- 
able efforts  to  lower  his  rope,  so  that  said  steamboat '  Globe* 
could  pass  with  reasonable  chances  of  safety,  and  that 
she  did  not,  on  her  part,  afford  the  plaintiff  a  reasonable 
opportunity  to  do  so." 

The  following  instructions  were  presented  by  the  defend- 
ant below,  and  refused  by  the  court :  "  That  the  plaintiff 
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was  not  entitled  to  any  notice  to  lower  liis  cable,  but  must 
always  be  in  readiness  to  lower  the  same,  and  must  lower 
the  same  so  that  boats  may  pass  without  any  delay. 

"  That  the  right  to  establish  a  ferry  across  the  said  river 
does  not  authorize  the  charter  owner  to  place  any  obstruc- 
tion in  said  river,  nor  to  do  anything  else  but  use  the 
privilege  of  having  and  manning  a  boat  or  boats  across 
said  river." 

The  defendant  below  excepted  to  the  giving  and  refusing 
to  give  these  instructions  by  the  court  below.  Tliere  was 
a  verdict  and  judgment,  for  plaintiff,  and  the  defendant 
appealed  to  this  court,  and,  with  other  matters,  assigns  the 
ruling  of  the  court  upon  these  instructions  for  error. 

The  Des  Moines  river  is  a  navigable  stream  and  a  public 
highway,  and  the  steamboat "  Globe"  was  lawfully  navigat- 
ing the  same.  The  ferry  was  established  by  legal  authority. 
The  question  presented  is,  whether  the  ferry  had  any 
authority  to  obstruct  the.  navigation  of  the  river.  The 
court  below,  by  its  charge  to  the  jury,  assumes  that  a  boat 
must  notify  the  ferry  owner  of  his  approach,  and  when 
the  boat  has  arrived  at  the  point  where  the  cable  is 
stretched  across  the  river,  she  must  wait  for  the  cable  to 
be  removed,  if  the  delay  is  not  unreasonable,  and  can  be 
done  ^^  with  reasonable  chance  of  safety''''  to  the  boat ;  that 
the  charter  for  the  ferry  authorizes  the  proprietor  to  put 
an  obstruction  in  the  river. 

The  navigation  of  the  river  and  the  rights  of  ferry 
owners  are  both  important  rights,  and  some  rule  should 
be  adopted  to  fairly  protect  both  interests,  without  damage 
to  either.  The  highway  of  the  river  is  paramount  and 
must  prevail  when  the  mode  of  constructing  a  ferry 
encroaches  upon  its  free  navigation.  The  boat  about  to 
pass  the  ferry  was  not  bound  to  wait  as  long  as  she  could 
do  so  with  a  reasonable  chance  of  safety.  She  was  not 
to  run  any  risk  or  suffer  any  damages  from  the  delay.  She 
is  not  required  to  suffer  the  consequences  of  chance  or 
hazard.     We  can  well  conceive  of  a  state  of  facts  where 
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a  steamboat,  while  navigating  the  channel  of  a  narrow 
and  rapid  stream,  could  not  stop  without  more  or  less 
danger  of  being  forced  by  the  current  upon  the  shore,  or 
out  of  the  channel,  and  in  this  manner  suffer  great  damage 
and  delay.  The  interest  involved  in  steamboats  and  their 
cargoes  cannot  be  subjected  to  so  narrow  a  rule.  All  that 
is  required  of  the  conductors  of  boats  in  relation  to  these 
quasi  authorized  obstructions,  is  to  act  in  good  faith.  They 
cannot  totally  disregard  the  rights  of  the  ferry  owners. 
They  make  the  boat  liable  for  wanton  and  willful  injuries 
done.  In  extending  to  the  ferry  owner  the  usual  courtesy 
that  is  due  from  man  to  man,  in  giving  him  an  opportunity 
to  remove  his  cable,  they  are  not  to  wait  to  estimate  the 
chances  of  the  safety  of  the  boat.  They  are  not  called 
upon  to  decide  how  long  the  boat  can  delay  with  "  reason- 
able chance  of  safety.''''  The  interest  is  too  great  on  the 
one  side  and  two  small  on  the  other,  for  such  a  rule. 
The  ferry  cable  must  not  be  an  obstruction  to  the  naviga- 
tion, and  must  be  so  kept  that  no  well  meaning  man  who 
respects  the  rights  of  others  can  have  good  cause  to  com- 
plain at  the  mode  and  manner  of  its  removal  when  the 
boat  is  about  to  pass.  "  The  term  nuisance  signifies 
anything  that  causes  loss^  inconvenience^  annoyance.,  or 
damage.^''  3  Petersdorf's  Com.  Law,  550.  If  the  thing 
complained  of  causes  neither  of  these,  it  is  no  nuisance. 
But  if  it  causes  either  in  the  least  degree.,  the  person  com- 
plained of  must  be  held  answerable,  no  matter  how  small 
the  damage  may  be.  Cooper  v.  Hall.,  5  Ohio,  191.  It 
cannot  be  contended  that  the  Code,  authorizing  the  county 
judge  to  license  y^rriies,  &c.,  can  be  so  construed  as  to 
authorize  a  nuisance  in  our  navigable  rivers.  No  such 
authority  is  granted,  and  if  ferry  owners  see  proper  to 
stretch  a  cable  across  the  river,  they  must  see  that  it  causes 
neither  inconvenience,  annoyance,  nor  damages  to  boats 
that  navigate  the  river. 

The  lawful  navigation  of  the  river  can  never  be  a  nui- 
sance to  a  ferry  owner,  but  a  ferry  may  be  a  nuisance 
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by  obstructing  the  navigation.  Where  the  ferry  owner  is 
protected  in  the  enjoyment  of  his  franchise  and  property 
pertaining  to  the  ferry  against  wanton  and  willful  injury 
from  those  who  are  engaged  in  navigating  the  river,  where 
he  has  received  the  usual  courtesies  that  are  extended 
between  man  and  man,  he  has  no  cause  to  complain. 
His  interest  is  at  best  but  a  servient  right,  and  cannot  be 
extended  beyond  the  naked  object  of  his  license.  He  is 
allowed  to  keep  a  ferry,  not  to  obstruct  the  navigation  or 
place  a  nuisance  in  the  river. 

Judgment  leyersed. 

H.  B.  Hendershottf  for  appellant. 


HOUSTON  V,  THE  STATE. 

Where  it  appeared  that  E.  Kamberling  was  a  witness  before  the  grand  jury, 
although  the  name  indorsed  on  the  indictment  was  "E.  Kimberling,"  he 
was  properly  admitted  as  a  witness  on  the  trial. 

On  an  indictment  for  marking  and  defacing  a  school  house,  the  court  in- 
structed the  jury  that  "  the  state  had  proved  all  that  was  necessary  in 
reference  to  the  school  district :  "  held,  that  this  was  charging  the  jury  on 
the  facts,  and  therefore  erroneous. 

Error  to  Cedar  District  Court. 

Opinion  by  Greene,  J.  Indictment  for  defacing  and 
marking  a  school  house.  Verdict  and  judgment  against 
defendant. 

1.  It  was  objected  that  one  E.  Kamberling  was  per- 
mitted to  testify  on  the  trial  when  the  name  indorsed  on 
the  indictment  is  E.  Kimberliug.  The  witness  having 
sworn  that  he  was  the  identical  person  sworn  before  the 


438  SUPREME  COURT  CASES, 

Houston  V.  The  State. 

grand  jury,  tlie  court  admitted  his  testimony.  In  this  we 
think  the  court  acted  discreetly.  There  is  but  a  trifling 
distinction  in  the  names — a  difference  of  but  one  letter ; 
and  especially  when  such  difference  so  nearly  leaves  the 
name  idem  sonan,  it  would  not  justify  the  exclusion  of  the 
witness.  If  doubt  was  entertained,  the  resemblance  at 
least  justified  the  court  in  receiving  proof  of  identity. 

2.  The  court  instructed  the  jury  that  the  state  had 
proved  all  that  was  necessary  with  reference  to  the  school 
district.  It  is  justly  objected  that  this  is  an  instruction 
upon  the  facts  in  the  case.  This  is  error.  This  was  charg- 
ing the  jury  upon  the  weight  and  sutiiciency  of  testimony. 
It  is  not  within  the  province  of  a  judge  to  instruct  a  jm-y 
as  to  what  facts  are  proved  or  not  proved.  He  may  ex- 
plain to  them  the  legal  effect  of  facts,  but  the  facts  them- 
selves are  to  be  ascertained  exclusively  by  the  jury.  Better 
abolish  the  right  of  trial  by  jury  at  once,  than  to  permit 
judges  to  dictate  the  facts  upon  which  the  verdict  must  be 
found.  The  practice  of  charging  the  jury  upon  the  facts 
may  have  precedent  in  some  of  the  older  states ;  but  in 
Iowa  it  has  ever  been  regarded  as  dangerous — as  a  usurpa- 
tion of  power,  and  as  an  interference  with  the  rights  of 
parties,  and  the  province  of  jurors.  Wood  v.  Mains,  1  G. 
Greene,  275;  Frederick  v.  Gaston,  ib.,  401.  The  Code, 
§  1791,  provides,  that  "  the  charge  of  the  court  shall  be 
confined  strictly  to  matters  of  law."  The  com-t  below 
must  have  overlooked  this  provision  of  the  Code,  in 
charging  the  jury  in  the  present  case. 

Judgment  reversed. 

Jos.  Orantf  for  appellant. 

D»  C,  Cloud,  for  the  state. 
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ULMER  et  al.  v.  HIATT  et  al 

In  order  to  object  to  the  jurisdiction  of  the  court,  either  over  the  person  or 
the  subject  matter,  a  special  appearance  may  be  made,  but  if  the  appear- 
ance is  for  any  other  purpose,  it  Will  be  considered  general. 

An  application  for  a  continuance  is  an  appearance,  and  waives  defects  in  the 
service  of  process. 

Appeal  from  Muscatine  District  Coxjbt, 

Opinion  by  Hall,  J.  The  appellees  brought  their  suit 
against  the  appellants  upon  an  account,  and  on  a  special 
contract.  The  notice  was  returned  by  the  sheriff  without 
service.  At  the  term  of  the  court  to  which  suit  was 
brought,  the  defendants  below  appeared  and  made  appli- 
cation to  continue  the  cause  for  want  of  notice.  During 
the  term,  a  default  was  taken  against  the  defendants  for 
want  of  an  answer.  The  defendants  then  filed  their  motion 
to  open  up  the  default.  This  motion  is  not  sustained  by 
any  affidavit.  The  motion  was  overruled  and  judgment 
given  for  want  of  an  answer. 

The  only  question  presented  which  we  deem  material 
is,  whether  the  defendants  below  made  an  appearance  in 
the  case  that  would  authorize  the  court  to  take  ;'i''ii«diction 
of  the  persons  of  the  defendants. 

The  rule  adopted  by  this  court  appears  to  be  this,  thai  6 
defendant  may  so  far  appear  as  to  object  to  the  jurisdic- 
tion of  the  court,  either  over  the  person  or  subject  matter 
of  the  suit;  but  if  the  party  appearing,  by  motion  or  other- 
wise, seeks  to  call  into  action  any  power  of  the  court  excep* 
such  as  pertain  to  its  jurisdiction,  it  is  an  appearance.  To 
appear  and  apply  for  a  continuance  clearly  admits  a  cause 
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of  action  and  a  party.  It  concedes  a  cause  over  which  the 
court  has  power  to  act.  It  amounts  to  a  general  appear- 
ance, and  waives  defects  in  the  service  of  process. 

Judgment  reversed. 

Clotid  and  O*  Conner ,  for  appellants. 

^<,  WhicAeTy  for  appellees. 


BOSWORTH  ee  al.  ».  FARRENHOLTZ. 

The  remedy  for  forcible  entry  or  detention  of  real  property  not  allowable  by 
the  Code,  where  the  defendant  sets  up  a  paramount  title  ander  the  third 
diTiflion  of  §  2362 ;  nor  when  a  question  of  title  is  involved. 

Appeal  from  Scott  District  Court. 

Opinion  hy  Greene,  J.  This  was  an  action  for  forcible 
entry  and  detainer,  commenced  by  Boswortli  and  Allen 
against  Anna  B.  Farrenholtz,  under  the  third  division  of 
§  2362  of  the  Code.  The  action  was  commenced  before 
a  justice  of  the  peace,  where  the  defendant  pleaded  title 
paramount  to  plaintiffs'  title.  Plaintiffs  demurred  to 
the  plea.  The  justice  of  the  peace  overruled  the  de- 
murrer and  dismissed  the  case,  on  the  ground  that  justices 
of  the  peace  have  no  jurisdiction  where  questions  of  title 
are  involved.  The  cause  was  taken  to  the  district  court, 
where  the  same  demurrer  was  urged,  and  decided  in  the 
same  way. 

The  correctness  of  this  decision  cannot  be  seriously 
questioned.  The  Code  expressly  provides  that,  "the 
question  of  title  cannot  be  investigated  in  this  form  of 
action,"  §  2371. 
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In  this  case,  the  answer  denies  all  the  allegations  in  the 
petition,  and  claims  that  the  defendant  is  in  possession  of 
said  premises  in  her  own  right ;  that  she  has  title  thereto^ 
and  that  her  title  is  paramount  to  the  plaintiffs'.  The 
third  division  of  §  2362  recognizes  such  a  defense.  If 
the  defendant  claims  by  a  title  paramount  to  the  lien 
under  which  the  sale  was  made,  or  by  title  derived  from 
the  purchaser  at  such  sale,  then  this  summary  remedy  is 
not  allowable.  The  answer  is  in  strict  conformity  to  the 
Code.  It  alleges  two  sufficient  reasons  in  avoidance  for 
plaintiffs'  action  : 

1.  She  claims  by  a  paramount  title,  which  precludes  the 
action  for  the  forcible  entry  or  detention  of  property. 

2.  She  tenders  an  issue  of  title,  which  cannot  be  investi- 
gated in  this  action.  It  follows,  therefore,  that  plaintiffs' 
demurrer  to  defendant's  answer  was  correctly  overruled. 

Judgment  affirmed. 

A,  Corbin^  for  appellants. 
Whittaker  and  Grant,  for  appellee^ 


CLARK  V.  BLACKWELL. 
4  ipeeial  appearance  should  only  be  allowed  to  nrge  jurisdictional  objectiona. 

Appeal  from  Johnson  District  Court. 

Opinion  hy  Hall,  J.  This  was  a  suit  commenced  by 
Jacob  Y.  Blackwell  against  Phillip  Clark,  by  attachment 
in  the  district  court  of  Johnson  county,  upon  a  lost  nego- 
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liable  note.  The  defendant  appeared  and  moved  to  sup- 
press depositions,  and  also  to  make  a  motion  to  quash  the 
attachment.  The  appearances  were  claimed  to  be  special. 
No  answer  was  filed,  and  a  judgment  was  rendered  by  nil 
dicit  against  the  defendant. 

In  the  case  of  Ulmer  et  al.  v.  Hiatt  et  al.*  decided  at 
this  term  of  the  court,  we  have  laid  down  the  proper  rule. 
No  special  appearance  can  be  made  except  to  jurisdictional 
questions.  K  a  party  so  far  appears  as  to  call  into  action 
the  powers  of  the  court,  for  any  purpose  except  to  decide 
upon  its  own  jurisdiction,  it  is  a  full  appearance.  Under 
this  rule,  the  defendant  made  a  general  appearance  to  the 
action  in  the  court  below,  and  suffered  judgment  to  pass 
against  him  without  objection  or  defense.  The  defendant 
tacitly  confessed  the  judgment,  and  cannot  now  assign 
errors  against  that  which  he  voluntarily  refused  to  object 
to  in  the  court  beloiv. 

Judgment  affirmed. 

J,  D,  Templin,  for  appellant. 

Wnu  Penn  Clark  and  W.  G  \\  oodward^  for  appellee. 
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MOSS  et  al.  v.  HUMPHREY. 

Where  good^.  trere  attached  in  the  hands  of  an  assignee,  and  where,  under  an 

issue  joined,  the  facts  were  found,  "  that  the  defendant,  in  making  an 
assignment  for  the  benefit  of  his  creditors,  had  kept  hack  a  portion  of  hia 
property,  and  all  of  his  choses  in  action  ;"  held,  that  the  assignment  waa 
fraudulent  and  void,  and  could  not  protect  the  property  from  attachment. 

If,  after  an  assignment  for  the  benefit  of  creditors,  the  property  of  the 
assignor  is  attached  in  the  hands  of  the  assignee,  and  if  the  pleadings 
involve  the  question  as  to  the  validity  of  such  assignment,  and  if  the  facts 
found  show  the  assignment  to  be  fraudulent,  it  may  be  declared  by  the 
court  as  invalid  and  of  no  effect  against  the  attachment. 

Where  the  investigation  and  facts  found  on  a  trial  are  responsive  to  the 
pleadings,  the  finding  of  the  court  in  reference  to  those  facts  will  be  con- 
sidered appropriate,  and  may  justify  a  court  in  declaring  an  assignment 
to  be  of  no  effect  against  an  attachment. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Greene,  J.  At  the  commencement  of  this 
suit,  an  attachment  was  issued  in  favor  of  Isaac  M.  Moss 
and  brother,  against  James  A.  Humphrey.  Before  the 
action  was  commenced,  Huniphrey  had  made  an  assign- 
ment to  D.  C.  Cloud.  The  attachment  was  levied  upon 
the  goods  in  his  hands,  and  upon  him  as  garnishee.  In 
the  court  below  the  assignment  was  disregarded,  the 
attachment  sustained,  and  judgment  rendered  against  the 
defendant,  and  the  assignee  as  garnishee.  It  is  now 
claimed  by  the  defendant  that  the  proceedings  below  were 
erroneous,  for  the  reason  that  the  plaintiffs  could  not 
attach  the  property  after  it  had  been  assigned  for  the 
benefit  of  all  defendant's  creditors. 


444  SUPREME  COURT  CASES, 

Moss  V.  Humphrey. 

Under  the  pleadings,  tlie  validity  of  the  assignment  was 
put  directly  in  issue,  and  submitted  to  tlie  court  without 
a  jury.  The  court  found  the  defendant  indebted  to  the 
plaintiffs  in  the  sum  of  $G99  39,  "  and  do  further  find 
that  the  assignment  heretofore  made  by  defendant  was, 
and  is,  fraudulent  and  void  as  to  the  plaintiffs',"  &c. 
Here  the  court  found  the  facts  which  constitute  a  fraudu- 
lent assignment,  and  decided  that  the  legal  effect  of  such 
fraudulent  assignment  was  to  render  it  invalid  as  to  the 
plaintiffs'  attachment.  It  appears  by  the  bill  of  excep- 
tions, that  the  "  defendant  had  kept  back  a  portion  of  his 
property,  not  exempt  from  execution,  and  all  of  his  choses 
in  action."  It  cannot  be  doubted  that  such  facts,  design- 
ing a  wrong  so  flagrant  upon  creditors,  show  a  partial  and 
fraudulent  assignment,  and  such  as  should  not  protect  the 
property  in  the  hands  of  the  assignee  from  attachment. 
And  still,  under  these  facts,  it  is  contended  that  the  court 
erred  in  deciding  that  the  plaintiffs,  being  creditors  of  the 
assignor,  were  not  bound  by  said  assignment,  and  that 
the  assignor  took  no  title  to  the  property  which  had  been 
thus  assigned.  It  is  insisted  that  the  assignment  is 
general,  and  for  the  benefit  of  all  the  creditors  of  the 
assignor,  and  is  in  strict  compliance  with  the  Code. 

No  objection  is  made  to  the  form  of  the  assignment. 
The  assignor  was  doubtless  politic  enough  to  have  an 
assignment  prepared  that  would  be  prima  fade  conform- 
able to  law.  Notwithstanding  these  formal  regularities, 
the  record  before  us  is  an  illustration  of  the  fact  that  the 
reality  is  not  always  disclosed  by  the  form  ;  that  the  exter- 
nal shape  is  not  alv/ays  a  sure  test  of  the  internal  condi- 
tion. In  this  case,  the  assignment  purports  to  be  for  the 
general  benefit  of  creditors  ;  while  the  facts  show  that  it 
was  made  for  the  especial  benefit  of  the  assignor,  at  the 
expense  of  the  creditors. 

The  investigation  and  the  facts  disclosed  were  respon- 
sive to  the  issue  joined  under  the  pleadings  ;  consequently 
the  finding  and  decision  of  the  court  were  intrinsic  and 
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appropriate,  and  the  facts  found  under  the  issue  folly  jus- 
tified the  court  in  deciding  the  assignment  to  be  invalid 
and  of  no  effect  against  the  attachment. 

Judgment  affirmed. 

Cloud  and  0^ Conner,  for  appellants. 

Jacob  Butler  J  for  appellee. 


DANEMULLER  v.  BURTON. 

The  fourth  Bection  of  the  statute  of  limitation  of  1843  cannot  be  pleaded  in 
bar  to  an  action  founded  upon  a  judgment  rendered  before  a  justice  of  the 
peace  in  this  state. 

The  certified  transcript  of  a  justice  of  the  peace  is  made  by  law  as  conclu- 
sive in  the  courts  ot  this  state,  for  certain  purposes,  as  the  transcript  of  a 
court  of  record,  and  for  that  reason  the  fifth  section  of  the  statute  of  limi- 
tations would  seem  appropriate  to  actions  founded  upon  transcripts  from 
justices'  courts. 

In  Bruce  t.  Luck,  ante,  143,  the  question  is  not  decided  whether  an  action 
founded  apon  a  justice's  transcript  from  another  state  is  within  the  fourth 
section  of  the  limitation  law  of  1843. 

Appeal  fbom  Dubuque  District  Court. 

Opinion  ly  Greene,  J.  This  action  was  founded  upon 
the  transcript  and  judgment  of  a  justice  of  the  peace  of 
Dubuque  county,  by  which  it  appeared  that  judgment  had 
been  rendered  against  George  Danemuller,  as  garnishee, 
in  June,  1853.  The  defendant  pleaded  the  statute  of 
limitation  of  1843.  To  this  plea,  the  plaintiff  demurred, 
and  the  demurrer  was  sustained,  and  judgment  was  ren- 
dered in  favor  of  plaintiff. 
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This  decision  directly  involves  the  question,  whether  the 
fourth  section  of  the  "  act  for  the  limitation  of  actions," 
approved  February  15,  1843,  can  be  pleaded  in  bar  to 
an  action  founded  upon  a  judgment  rendered  before  a 
justice  of  the  peace.  That  section  provides,  that  all  actions 
founded  upon  "  lease  for  rent,"  or  "on  account,"  or 
*'  founded  upon  any  single  or  penal  bill,  promissory  note, 
or  writing  obligatory,  or  for  the  direct  payment  of  money, 
or  the  delivery  of  property,  or  the  performance  of  cove- 
nants, or  upon  any  award  under  the  hands  and  seals  of 
arbitrators  for  the  payment  of  money  only,  and  every 
action  of  assumpsit,  must  be  commenced  within  six  years." 
Rev.  Stat.,  385,  §  4.  There  is  nothing  said  in  this  section 
about  actions  founded  exclusively  upon  a  transcript  of  a 
judgment  from  a  justice  of  the  peace.  Among  the  causes 
of  action  mentioned,  that  which  comes  nearest  to  such 
a  judgment  is,  "  any  award  under  the  hands  and  seals 
'Of  arbitrators."  But  there  is  a  wide  difference  between 
an  award  of  arbitrators  and  a  judgment  of  a  justice, 
or  any  other  judgment  upon  which  execution  might  be 
issued. 

The  fifth  section  of  said  act  of  1843  provides :  "That 
judgment  in  any  court  of  record  in  this  state  may  be 
revived  by  scire  facias,  or  an  action  of  debt  may  be 
brought  thereon  within  twenty  years  next  after  the  date 
of  such  judgment,  and  not  after."  True,  a' justice's  court 
is  not  "  a  court  of  record,"  in  the  ordinary  acceptation  of 
that  term ;  still  the  docket  and  certified  transcript  of  a 
justice,  under  the  Rev.  Stat.,  have  all  the  credit  and  force 
of  a  record.  Upon  the  filing  of  a  certified  transcript  in 
the  district  court  of  the  same  county,  a  like  judgment  is 
rendered  in  that  court,  and  thereupon  becomes  a  lien  upon 
the  defendant's  real  estate.  Rev.  Stat.,  328,  §§  15,  16. 
By  §  17,  such  certified  transcript  is  conclusive  evidence 
of  the  judgment  before  any  other  justice  of  the  peace 
in  the  state,  and  will  justify  a  scire  facias,  and  an 
■execution,  unless  full  payment  or  other  good  cause  can 
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be  shown.  In  other  sections  of  the  justice's  act,  regu- 
lating appeals,  &c.,  full  credit  and  conclusiveness  are 
attached  to  a  justice's  docket  and  transcript.  Indeed,  so 
much  importance  and  conclusiveness  are  given  to  them 
as  matters  of  record,  that  we  can  see  no  good  reason  why 
the  judgment  of  a  justice  of  the  peace  in  this  state 
may  not  with  reason  be  included  in  §  5.  That  section 
is  at  least  much  more  appropriate  to  such  a  judgment 
than  §  4. 

This  court  decided  in  Latpurette  v.  Cook*  that  this 
fourth  section  of  the  statute  of  limitations  cannot  be 
pleaded  in  bar  to  an  action  of  debt,  founded  on  a  judg- 
ment from  another  state.  Upon  the  same  principle,  it 
cannot  be  pleaded  in  bar  to  an  action  founded  upon  a 
judgment  from  a  justice  of  the  peace  in  this  state. 

But  counsel  for  the  appellant  places  great  reliance  upon 
the  case  of  Bruce  et  al.  v.  Luck.]  In  that  case,  the  suit 
was  brought  on  the  transcript  of  a  judgment  rendered  on 
a  promissory  note,  by  a  justice  of  the  peace  in  the  state 
of  Missouri,  in  1844.  The  defendant  pleaded  the  statute 
of  limitations  of  1843.  But  unlike  this  case,  the  plaintiff 
did  not  demur  to  the  plea.  He  virtually  confessed  the 
plea,  and  sought  to  avoid  it  by  alleging  in  his  replication 
that  the  plaintiffs  were  non-residents  of  the  state,  and  that 
therefore  their  right  of  action  should  not  be  barred.  The 
defendant's  demurrer  to  the  replication  was  sustained,  and 
this  court  affirmed  that  ruling,  upon  the  ground  that  the 
lex  fori  must  prevail  in  all  matters  merely  remedial,  and 
that  consequently  the  non-residence  of  the  plaintiff  could 
not  avoid  such  a  plea.  Under  that  state  of  the  pleadings, 
we  were  not  called  upon  to  decide  whether  an  action  on 
a  justice's  transcript  from  another  state,  in  connection 
with  the  promissory  note,  could  or  could  not  be  barred  by 
the  statute  of  limitations  of  1843.  That  question  was  not 
presented  by  the  record,  and  therefore  was  not  decided. 
But  in  this  case,  that  question  is  directly  involved,  and 

•  See  3  O.  Greene,  593.  t  Ante,  143 
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accordingly  decided,  that  an  action  founded  upon  a  judg- 
ment rendered  by  a  justice  of  the  peace  is  not  within  the 
fourth  section  statute  of  limitations  of  1843. 

Judgment  affirmed. 
J.  Burt,  for  appellant. 

Smithy  McKinhy  and  Poor^  for  appelleeb 


LEMP  V.  HASTINGS  el  oL 

The  case  of  Ament  t.  Humphrey,  3  G.  Greene,  255,  approved  tus  applieabis 

to  the  Code. 

L.  resided  in  school  district  No.  1,  and  had  his  store  doing  business  in 
school  district  No.  2  ;  held  that  school  district  No.  1  could  not  impose  a 
tax  upon  the  merchandise  in  said  store. 

Where  a  principle  has  been  recognized  by  the  supreme  court,  it  should  not 
be  overruled  unless  it  is  palpably  wrong,  or  has  been  changed  by  legisla- 
tive enactment. 

Where  personal  property  has  no  established  locality,  and  is  not  used  in 
doing  business  in  a  county  or  district  in  which  the  owner  does  not  reside, 
then  such  personal  property  is  to  be  assessed  and  taxed  as  directed  by 
§  460  of  the  Code.  But  if  such  property  has  a  known  locality,  and  is 
used  in  doing  business  at  such  locality,  it  should  be  listed  and  taxed  in 
the  county  or  school  district  where  it  is  thus  used. 

Appeal  from  Muscatine  District  Court. 

Opinion  hy  Greene,  J.  The  petition  in  this  case  was 
filed  by  John  Lemp,  by  which  it  appears  that  he  resided 
in  school  district  No.  1,  in  the  city  of  Muscatine,  and 
that  he  transacted  his  business  as  a  merchant  in  school 
district  No.  2,  in  said  city;  that  in  1853,  he  had  in  said 
district  No.  2  personal  property  amounting  to  over 
$12,000,  on  which  the  officers  of  said  school  district 
No.  1  had  assessed  a  tax  of  six  mills  per  cent. ;  and  that 
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district  !N"o.  2  had  for  the  same  year  assessed  a  tax  of  three 
mills  per  cent,  on  the  same  property ;  that  the  collectors 
of  both  districts  were  requiring  payment  from  him ;  that 
he  did  not  know  to  which  of  the  districts  payment  could 
be  legally  made.  Tlie  petition  prays  that  Charles  P.  Has- 
tings, as  collector  of  school  district  No.  1 ,  and  that  Abial 
Fry,  as  collector  of  school  district  No.  2,  be  made  parties, 
and  asks  that  both  of  them  may  be  restrained  from  col- 
lecting until  the  right  may  be  determined.  Both  respond- 
ents, in  their  answers,  admit  tjie  allegations  in  the  petition, 
but  Hastings,  as  collector  of  district  No.  1,  alleges  that 
Lemp  is  the  head  of  a  family  having  children,  and  living 
in  said  district  No.  1 ,  and  that  he  is  a  merchant,  havina- 
his  store  and  merchandise  and  business  transactions  in 
district  No.  2,  and  that  the  tax  levied  on  his  pro- 
perty is  legally  assessed.  Fry's  answer  admits  the  facts 
averred  in  plaintiff's  petition  and  in  Hastings'  answer, 
but  insists  that  the  collector  of  district  No.  2  is  legally 
entitled  to  the  tax  on  said  merchandise.  The  court 
below  found  that  the  merchandise  taxed  was  in  school 
district  No.  2 ;  that  the  owner  thereof  had  his  domicile 
in  school  district  No.  1,  and  that  district  No.  2  could 
not  tax  said  merchandise  to  pay  taxes  voted  therein. 

This  decision  of  the  court  below  is  claimed  to  be  errone- 
ous, and  we  think  with  good  reason.  We  have  already 
had  a  case  before  us,  from  the  same  locality,  involving 
the  same  question.  In  Ament  v.  Humphrey  *  it  was 
decided,  as  Ament  resided  in  school  district  No.  1,  and 
had  his  store  in  school  district  No.  2,  that  his  personal 
property  in  school  district  No.  2  was  not  liable  to  be 
assessed  for  school  tax  in  district  No.  1.  If  the  principle 
established  by  that  case  has  not  been  changed  by  legis- 
lation since  1850,  it  follows  that  the  rule  adopted  in  that 
case  should  govern  in  this.  When  a  rule  or  principle  of 
law  has  been  fully  recognized  by  the  supreme  court,  it 

*  3  G.  Greene,  255. 
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should  not  be  overruled,  unless  it  is  palpably  wrong,  or 
has  been  changed  by  legislative  enactment. 

In  reference  to  the  principles  involved  in  this  case, 
there  has  been  no  such  change ;  on  the  contrary,  the  Code 
adopts  the  same  rule  in  reference  to  counties.  Section 
463  provides  that  when  a  person  is  doing  business  in  more 
than  one  county,  the  property  and  credits  are  to  be  listed 
and  taxed  in  that  county  where  they  exist.  Under  section 
460,  this  rule  is  somewhat  different.  It  provides  that  "  all 
personal  property  is  to  be  listed,  assessed  and  taxed  in  the 
county  where  the  owner  resides,"  &c.,  on  the  1st  of  March 
of  that  year.  This  section  no  doubt  influenced  the  de- 
cision of  this  case  in  the  court  below.  But  we  think  the 
personal  property  contemplated  in  this  section  is  not 
applicable  to  goods,  wares  and  merchandise  kept  in  an 
established  store  as  the  basis  of  a  local  business.  This 
distinction  is  recognized  by  section  463.  If  a  party  has 
most  of  his  capital  invested  in  an  established  store  in 
Muscatine  county,  whence  he  derives  his  profits  and 
income,  and  resides  in  Scott  county,  it  could  hardly  be 
regarded  as  a  fair  construction  of  the  above  sections  to 
say  that  his  property  and  credit  existing  in  Muscatine 
should  yield  their  revenue  to  Scott.  That  county  in  which 
his  business  is  established,  and  which  furnishes  the  pro- 
tection, security  and  profits  to  his  property,  should  derive 
its  appropriate  revenue  therefrom.  Such  should  be  the 
policy  of  revenue  laws,  and  such  we  believe  to  be  the 
spirit  and  intention  of  the  Code. 

In  this  opinion  we  are  especially  confirmed  where  the 
conflict  arises  between  two  school  districts,  as  in  this  case. 
The  tax  is  only  authorized  by  a  vole  of  the  qualified 
electors  of  the  district ;  and  such  electors  of  a  district,  at 
a  legally  authorized  meeting,  shall  have  power,  "  To  lay 
such  tax  on  the  taxable  property  of  the  district  as  the 
meeting  shall  deem  sufficient,"  &c.  Code,  §  115,  H  5. 
The  power  to  lay  such  a  tax  is  confined  to  the  electors  of 
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a  district,  and  to  the  property  of  that  district.     Tliey  have 
no  power  to  lay  a  tax  upon  property  in  another  district. 

The  com-se  to  be  adopted  under  the  Code,  in  reference 
to  personal  property,  may  be  thus  defined.  Where  the 
personal  property  has  no  established  locality,  and  is  not 
used  in  doing  business  in  a  county  or  district  in  which  the 
owner  does  not  reside,  then  such  personal  property  is  to 
be  listed  and  assessed  as  directed  by  §  460  of  the  Code. 
But  if  such  property  has  a  known  locality,  and  is  used  in 
doing  business  at  such  locality,  it  must  be  listed  and  taxed 
in  the  county  or  school  district  wherein  it  is  thus  used. 

We  conclude,  then,  that  the  court  below  erred  in  de- 
ciding that  Lemp's  merchandise,  located  and  used  in 
doing  business  in  school  district  No.  2,  was  subject  to  a 
school  house  tax  by  a  vote  of  the  electors  of  district  No.  1, 
in  which  he  had  his  domicile. 

Judgment  reversed. 

Cloud  and  0'  Conner,  for  appellant. 

W,  G.  Woodward  and  S.  Whicher^  for  appellees. 
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PARKER  9.  PIERCR 

Instrnctions  given  or  refused  by  the  court  below  are  no  part  of  the  record, 
unless  made  so  by  a  bill  of  exceptions ;  nor  will  this  court  disturb  the 
action  of  the  court  below,  unless  it  appears  that  exception  was  taken  to 
the  ruling  of  the  court  in  reference  to  such  instructions. 

This  court  will  not  entertain  errors  which  do  not  appear  of  record. 

Appeal  from  Polk  District  Court. 

Opinion  by  Greene,  J.  This  action  was  commenced  by 
Taylor  Pierce  against  Samuel  R.  Parker.  Verdict  and 
judgment  for  the  plaintiff. 

The  defendant  appealed,  and  claims  that  the  court  erred 
in  refusing  to  give  certain  instructions  which  were  re- 
quested in  his  behalf. 

In  reference  to  these  instructions,  the  transcript  from 
the  court  below  is,  in  the  extreme,  vague  and  uncertain. 
It  does  not  show  by  whom  the  instructions  were  asked, 
nor  that  any  exceptions  were  taken  to  the  ruling  of  th(? 
court  in  reference  to  them.  The  instructions  are  not 
embodied  in  a  bill  of  exceptions,  and  consequently  ar(i 
not  made  a  part  of  the  record.  The  rule  has  been  ofteii 
announced,  that  this  court  will  not  entertain  errors  which 
do  not  appear  of  record.     1  G.  Greene,  74,  157,  165,  301. 

The  practice  is  equally  well  settled,  that  unless  excep- 
tion was  taken  at  the  time  to  the  ruling  of  the  court  below 
in  giving  or  refusing  instructions,  this  court  will  not  dis- 
turb such  ruling. 

The  imperfect  and  uncertain  condition  of  the  transcript 
in  this  case  shows  the  importance  of  strictly  observing 
those  rules. 
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As  the  errors  assigned  do  not  designate  any  error  of 
record  in  this  case,  the  judgment  cannot  be  disturhed. 

Judgment  affirmed. 


*t3' 


Wm,  Penn  Clark,  for  appellant. 
J,  E,  Jervett,  for  appellee. 


GANG  V.  GILRtTTH. 

A  court  of  equity  has  jurisdiction  in  a  proceeding  for  dower  where  an  aeeool 

is  prayed. 
In  Iowa,  where  dower  attaches  to  legal  and  equitable  interests  in  land,  then 

would  seem  to  be  good  reason  why  courts  of  law  and  equity  should  ezer- 

cise  concurrent  jurisdiction  in  dower  cases. 
The  common  law  rule  that  a  demurrer  reaches  back  to  the  first  defective 

pleading,  is  not  applicable  to  pleadings  under  the  Code. 
The  fact  that  the  defendant  was  a  bona  fide  innocent  purchaser,  without 

notice,  is  not  allowable  as  a  defense  to  an  action  of  dower. 

Appeal  from  Scott  Distkict  Court. 

Opinion  by  GtREENE,  J.  Petition  filed  by  Catharine  M. 
Gano  against  James  Gilruth,  for  right  of  dower  in  a  lot 
in  the  city  of  Davenport.  To  this  petition  the  defendant 
answered  that  he  was  a  bona  fde  purchaser  of  said  lot 
without  notice  of  plaintiff's  right.  Plaintiff's  demurrer  to 
this  answer  was  sustained  by  the  court,  on  the  ground  that 
it  reached  back  to  the  first  defective  pleading,  and  accord- 
ingly the  court  dismissed  the  petition  for  want  of  equity. 

The  petition  presents  a  prima  facie  case  for  dower  ;  and 
in  praying  an  account,  an  adjustment  of  her  third  of  bnck 
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rents  and  profits,  it  shows  good  reason  for  going  into 
chancery.  In  this  state,  where  the  widow  is  entitled  to 
dower  in  land  to  which  her  husband  acquired  an  interest, 
either  at  law  or  in  equity,  there  would  seem  to  be  good 
reason  why  our  courts  of  law  and  of  equity  should  have 
concurrent  jurisdiction  in  cases  of  dower.  But  chancery 
powers  may  especially  be  invoked  in  a  case  like  the  pre- 
sent. The  petition  presented  a  strong  prima  facie  case  for 
dower,  and  an  adjustment  on  account,  hence  we  are  not 
able  to  discover  any  reason  for  the  interference  of  the  court, 
in  dismissing  the  petition  for  want  of  equity. 

The  court  below,  in  its  administration  of  the  common 
law,  appears  to  have  lost  sight  of  the  Code  and  its  require- 
ments in  reference  to  pleadings.  True,  at  common  law  the 
demurrer  reaches  back  to  the  first  defective  pleading  ;  but 
this  rule  cannot  be  consistently  observed  under  our  Code, 
in  which  "  Demurrers  for  formal  defects  are  abolished. 
Those  for  substantial  defects  must  set  forth  the  true  grounds 
of  objection  to  the  pleadings  demurred  to,"  §  1754. 
"  Upon  the  determination  of  any  demurrer,  the  failing 
party  may  amend  or  plead  over,"  &c.,  §  1755.  The  liberal 
policy  of  our  Code,  in  allowing  amendments  and  supple- 
mental pleadings,  cannot  be  very  well  observed  if  the 
plaintiffs  are  to  be  so  unceremoniously  pushed  out  of 
court,  at  the  caprice  of  the  court.  By  the  record  in  this 
case,  it  appears  that  the  defendant  had  interposed  no  objec- 
tion to  the  petition.  If  it  was  defective,  it  furnished  good 
ground  of  demurrer,  in  which  the  defect  should  be  set  forth, 
so  as  to  give  the  failing  party  an  opportunity  to  amend. 

But  in  the  petition  before  us,  we  discover  no  such  defect. 
Tlie  court  therefore  erred  in  deciding  that  pleading  to  be 
defective.  The  court  also  erred,  under  the  Code,  in  jump- 
ing over  defendant's  answer,  and  in  arraying  plaintifi''8 
demurrer  against  his  own  petition.  And  again,  the  court 
erred  in  dismissing  the  petition.  But  in  reference  to  the 
defendant's  answer,  the  court  expresses  the  "  opinion  that 
the  plea  is  not  a  bar  to  the  plaintiff's  action."    If  the  court 
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had  stopped  there,  and  had  sustained  the  demurrer  for  that 
cause,  we  should  have  indorsed  his  opinion.  Ordinarily 
an  innocent  purchaser  occupies  strong  ground ;  but  that 
defense  is  not  available  in  an  action  of  dower. 

Judgment  reversed. 


Smith  and  Corbin,  for  appellant. 
Whittaker  and  Grantf  for  appellee. 


-»  •  »  »  « ■ 


CORIELL  V.  HAM. 

A.  Bheriff  sold  several  lots,  on  execution,  to  C,  the  brother  and  agent  of  the 
execution  defendant,  who  failed  to  pay  the  purchase  money ;  the  sheriff 
thereupon  "proclaimed  the  postponement  of  the  sale"  from  the  17th  to 
the  24th  of  August,  at  which  time  the  property  was  sold  to  H.  :  held,  that 
as  the  adjournment  was  proclaimed  by  the  sheriff,  as  the  defendant's  ageni 
was  present  and  had  notice  of  the  adjournment,  and  as  it  was  occasioned 
by  him,  the  sale  was  not  void  in  consequence  of  such  postponement :  held, 
also,  that  although  H.  was  present  at  the  first  sale,  and  had  notice  of  the 
adjournment,  it  does  not  follow  that  he  could  be  changed  with  notice  of 
irregularities. 

The  execution  law  in  force  at  the  time  of  a  contract,  enters  into  and  becomes 
a  part  of  that  contract,  so  far  as  its  obligations  and  liabilities  are  con- 
cerned ;  but  such  portions  of  an  execution  law  as  are  merely  remedial,  do 
not  affect  such  obligations,  and  may  be  changed  or  modified  by  subsequent 
legislation. 

The  substantial  rights  of  parties,  under  a  contract,  cannot  be  changed  or 
impaired  by  subsequent  laws ;  but  the  method  of  enforcing  those  rights 
may  be  clianged. 

Where  the  judgment  was  rendered  in  1842,  and  the  execution  issued  and 
the  sale  took  place  in  1844:  held,  that  the  sheriff's  deed  delivered  to  the 
purchaser  on  the  day  of  sale  did  not  invalidate  the  sale,  nor  impair  the 
execution  defendant's  right  to  redeem  the  land  under  the  law  of  the 
contract. 

It  is  the  policy  of  the  law  to  protect  judicial  sales. 
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Appeal  from  Dubuque  District  Court. 

Opinion  by  Greene,  J.  The  petition  in  this  case  was 
filed  by  Chaiiotte  Coriell  and  W.  W.  Coriell  against 
Matthias  Ham,  and  prays  that  the  execution  sale  be  set 
aside,  and  the  sheriff's  deed  to  certain  lots  in  the  city  of 
Dubuque  be  cancelled.  It  appears  that  November  16, 
1842,  J.  V.  Berry  obtained  judgment  against  W.  W. 
Coriell ;  that  execution  was  issued  June  27,  1844,  and 
the  lots  in  question  were  levied  upon,  and  advertised  to 
be  sold  on  the  1 7th  of  August  following ;  that  the  lots 
were  bid  off  by  John  C.  Coriell,  the  brother  and  agent  of 
defendant,  who  failed  to  pay  the  amount  of  his  bid,  and  in 
consequence,  the  sale  was  postponed  until  the  24th  of  that 
month,  when  M.  Ham  became  the  purchaser. 

The  case  as  submitted  to  the  court  below  was  decided 
against  the  plaintiffs,  and  their  petition  was  dismissed. 
To  this  decision  several  objections  are  urged  by  counsel 
for  appellants  : 

1.  It  is  objected  that  the  sheriff  was  not  authorized  to 
make  the  sale  on  the  24th  of  August,  as  he  had  previously 
advertised  the  sale  for  the  1 7th  of  that  month.  It  appears 
by  the  deposition  of  the  sheriff,  that  he  "  proclaimed  the 
postponement  of  the  sale."  The  sale  then  was  postponed 
from  the  17th  to  the  24th  of  the  month.  As  the  adjourn- 
ment was  proclaimed  by  the  sheriff,  and  as  the  execution 
defendant's  agent  was  present,  and  had  notice  of  it ;  and  as 
the  postponement  was  occasioned  by  his  failure  to  pay  the 
amount  he  had  bid  upon  the  property,  he  should  not,  after 
so  long  an  interval,  be  permitted  to  take  advantage  of  that 
derangement  in  the  sale.  If  there  had  been  no  postpone- 
ment of  the  sale,  and  if  the  delay  had  not  been  occasioned 
by  the  agent  of  the  execution  defendant,  we  should  regard 
this  irregularity  as  having  a  more  serious  effect  upon  the 
validity  of  the  sale.    There  is  great  propriety  and  frequently 
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obvious  necessity  for  adjourning  such  sales  from  time  to 
time  ;  and  when  it  is  done  by  public  proclamation  and 
with  notice  to  the  parties  in  interest,  as  in  this  case,  it 
should  not  have  the  effect  to  invalidate  the  sale. 

In  Burd  v.  Dansdale,  2  Binn.,  80,  it  was  held,  that  a 
sheriff's  sale  of  lands,  even  after  the  return  day  of  the  writ 
oi  venditioni  exponas,  is  not  void,  if  advertised  before,  and 
continued  by  adjournment.  So  in  Luther  v.  McMichael, 
ij  Humph.,  298. 

The  case  of  Givan  v.  Doe,  5  Blackf.,  260,  is  referred 
to  by  appellant,  with  great  confidence.  In  some  par- 
ticulars that  case  resembles  this,  but  in  others  it  is  vastly 
different.  In  that  case,  a  sheriff  sold  the  land  to  B.,  who 
failed  to  pay  the  purchase  money.  Three  days  after,  at 
the  request  of  C,  and  without  having  adjourned  the  sale, 
and  without  advertising  it  again,  the  sheriff  re-exposed 
the  property  to  sale,  and  sold  it  to  C,  who  had  notice  oj 
the  fact,  and  was  a  party  to  the  irregularities  ;  and  it  was 
held  that  there  were  in  the  circumstances  of  the  case, 
those  ingredients  of  fraud  which  vitiate  the  sale.  We 
have  italicised  the  facts,  and  peculiar  features  of  that 
case,  which  show  it  to  be  materially  different  from  this. 
In  this  case  there  was  an  adjournment.  The  sale  was 
not  at  the  request  of  the  purchaser,  and  he  was  in  no 
way  a  party  to  the  irregularities.  Nor  were  there  in  this 
case  any  ingredients  of  fraud  which  could  invalidate  the 
sale. 

2.  It  is  not  pretended  that  there  was  fraud  or  collusion 
on  the  part  of  the  purchaser,  but  it  is  objected  to  the 
decision  below,  that  he  had  notice  of  the  irregularities. 
Indeed,  the  plaintiffs  show  so  much  confidence  in  Ham, 
that  they  made  him  their  witnes.s,  and  it  seems  by  his 
testimony,  that  he  was  present  at  the  first  sale,  and 
from  that  circumstance,  it  is  claimed  that  he  had  notice 
of  the  irregularity.  By  this  same  testimony,  it  seems 
that  Ham  had  given  Coriell  "  six  years  to  redeem  in,  and 
had  requested  him  to  redeem  at  ten  per  cent,  interest  on 
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the  money  lie  had  paid  out ;  that  Coriell  had  refused  to 
do  so,  saying  that  he  could  do  better  with  his  money." 
This  testimony  shows  that  Ham  attended  the  first  sale, 
and  had  notice  of  the  adjourned  sale,  but  it  shows  the 
very  reverse  of  fraud  or  collusion.  It  shows  that  Ham's 
purchase  was  in  good  fiiith,  and  in  full  confidence  of  regu- 
larity. From  the  mere  fact  that  he  was  present  at  the 
first  sale,  and  had  notice  of  the  adjourned  sale,  it  does  not 
follow  that  he  is  to  be  charged  with  notice  of  irregularities 
which  were  not  known  to  him,  and  which  are  not  even 
now  made  patent. 

3.  It  is  objected  that  the  deed  was  prematurely  given ; 
that  the  judgment  was  rendered  November  18,  1842, 
when  the  act  of  February  17,  1842,  subjecting  real  and 
personal  estate  to  execution,  was  in  force  ;  that  the  execu- 
tion law  enters  into  and  becomes  a  part  of  the  contract ; 
that  under  that  act  the  sheriiF  was  only  authorized  to  give 
a  certificate  to  the  purchaser,  which  would  entitle  him  to  a 
deed  in  fifteen  months  if  the  property  was  not  redeemed  ; 
and  that  as  this  deed  was  given  immediately  after  the  sale 
under  the  law  in  force,  at  the  date  of  the  sale  it  was  un- 
authorized and  void. 

We  think  this  objection  is  without  sufficient  foundation. 
Although  appellants  are  correct  in  assuming  that  the  execu- 
tion law  in  force  at  the  time  of  the  contract  enters  into 
and  becomes  a  part  of  it,  still  it  must  be  borne  in  mind 
that  that  doctrine  is  only  applicable  to  such  portions  of  the 
execution  law  as  affect  the  obligation  of  contracts.  So  far  as 
execution  laws  are  merely  remedial,  they  may  be  modified 
and  changed  at  any  time.  The  method  of  enforcing  a 
liability  may  be  changed,  but  the  liability  itself  cannot  be 
impaired.  If  the  law  of  a  contract  requires  payment  in 
cash,  a  subsequent  law  cannot  constitutionally  direct  that 
payment  may  be  made  in  property  at  two-thirds  valuation. 
If  the  law  of  the  contract  stipulates  that  payment  may  b» 
enforced  by  a  sale  of  property  within  a  given  time  after 
judgment,  a  subsequent  law  cannot  change  that  contract 
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by  extending  the  time  ;  but  the  new  law  may  change  the 
manner  in  which  such  obligations  and  liabilities  are  to  be 
enforced. 

The  substantial  rights  of  parties  under  a  contract  can- 
not be  changed  or  impaired  by  subsequent  laws,  but  the 
remedial  directions  to  the  officers  of  the  law  for  enforcing 
those  rights  may  be  changed. 

The  execution  law  of  February  17,  1842,  was  repealed 
February  IG,  1843,  and  the  valuation  law  of  1843  adopted. 
So  far  as  the  provisions  of  that  valuation  law  were  reme- 
dial, and  so  far  as  they  did  riot  impair  the  obligation  of 
contracts,  they  were  applicable  to  the  execution  under  which 
the  property  in  question  was  sold.  Accordingly,  the  sheriff 
had  power  to  deliver  the  deed  to  the  purchaser  as  soon  as 
the  purchase  money  was  paid.  We  can  discover  nothing 
in  the  sale  or  in  the  deed  that  impaired  the  rights  of  either 
party  under  the  contract  and  judgment.  The  valuation 
and  unconstitutional  portion  of  the  act  of  1843,  was  not 
followed  in  this  sale.  Indeed,  the  whole  proceeding  under 
the  execution  appears  to  have  been  in  substantial  harmony 
with  the  execution  law  of  the  contract,  until  the  deed  was 
delivered  to  the  purchaser,  and  in  that  the  sheriff  acted 
under  the  law  in  force  at  the  date  of  the  deed. 

It  is  alleged  that  the  execution  defendant  had,  under  the 
law  of  the  contract,  a  right  to  redeem  the  property.  That 
right  is  not  changed  by  the  sheriff's  deed  to  the  purchaser. 
The  defendant  could  have  redeemed  the  property  from  the 
deed,  just  as  effectually  as  from  a  certificate.  If  this  had 
been  done,  the  deed  could  have  been  cancelled,  or  the  pur- 
chaser would  have  redeeded  the  property.  It  appears  by 
appellants'  own  evidence,  that  the  appellee  offered  to  let 
appellants  redeem,  for  a  period  of  six  years  after  the  sale, 
without  requu-ing  more  than  ten  per  cent,  interest ;  but  they 
considered  the  money  worth  more  to  them  than  the  property. 
Hence,  he  cannot  now  be  justified  in  saying  that  he  was 
wronged  or  defrauded  by  the  sherift''s  sale.  So  long  as  the 
property  did  not  appreciate  in  value  equal  to  ten  per  cent., 
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the  appellants  acquiesced  in  the  purchase ;  but  after  a  great 
advance  in  its  value — after  a  lapse  of  eight  years — the  bait 
becomes  too  tempting  to  resist,  and  all  at  once  irregulari- 
ties are  discovered  in  the  sale  that  were  never  thought  of 
before.  We  think,  under  the  circumstances  and  equities 
of  this  case,  the  appellants  are  barred  by  lapse  of  time; 
by  their  own  deliberate  laches  ;  by  having  waived  their 
legal  rights  to  redeem,  and  by  refusing  appellee's  gener- 
ous offer  to  have  them  redeem.  That  lapse  of  time  will 
cure  more  serious  irregularities  than  those  disclosed  in  this 
sale,  is  shown  by  4  Blackf.,  266;  2  Douglas,  150.* 

It  is  generally  conceded  by  the  authorities  that  a  bona 
fide  purchaser  at  sheriff's  sale,  even  if  that  purchaser  be 
the  execution  plaintiff,  is  not  affected  by  any  irregularity 
or  omission  of  the  sheriff  in  advertising  and  conducting 
the  sale.  Such  purchaser  is  protected  by  the  presumption 
that  the  judgment  of  a  competent  court  has  been  correctly 
rendered,  and  that  the  execution  in  the  hands  of  the  sheriff 
was  regularly  issued;  and  that  he  performed  his  duty  accord- 
ing to  law.  In  the  several  cases  we  have  had  before  us, 
involving  the  validity  of  execution  sales,  under  various 
objections,  the  authorities  cited  from  other  states  have  per- 
haps been  sufficiently  considered,  without  again  referring 
to  them.  Humphrey  v.  Beeson,  1  G.  Greene,  199 ;  Hop- 
ping V.  Burnam,  2  ib.^  39;  Corill  y.  Doolittle,  ib.,  385; 
Johnson  v.  Carson,  3  ib.,  499  ;  Sprott  v.  Reed,  ib.,  489. 

In  the  absence  of  fraud,  it  is  the  obvious  policy  of  the 
law  to  protect  judicial  sales. 

Judgment  affirmed. 

Smith,  McKinlay  and  Poor,  for  appellants. 

H.  -4.  Wiltse  and  J.  Burt,  for  appellee. 

*  Ante,  75. 
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REES  V.  BAKER. 

Where  a  lessee  bestowed  labor  and  improvement  upon  the  ground  rented  on 
shares,  by  cultivating  the  same,  and  by  i)utting  in  seed  furnibhed  by  the 
lessor;  and  where  the  lessor  took  possession  of  the  premises  in  the  spring, 
before  the  crop  could  mature,  without  the  consent  of  the  lessee,  and  har- 
rowed in  a  crop  of  spring  grain,  for  the  reason  that  the  tenant's  crop  was 
frozen  out :  held,  that  tiie  lessor  was  lial>le  to  the  leBsee  for  at  least  the 
amount  and  value  of  such  labor. 

Where  land  is  rented  to  the  lessee  for  the  purpose  of  raising  a  crop  of  wintei 
wheat,  on  shares,  and  tiie  wheat  is  killed  out  by  the  severity  of  the  winter, 
the  landlord  cannot  be  justified  in  taking  possession  of  the  leased  pre- 
mises, unless  surrendered  to  him  by  the  lessee,  or  unless  the  lessee  refuses 
to  put  in  a  crop  of  spring  grain,  and  share  the  crop  with  the  lessor,  agree- 
able to  the  original  contract  or  lease. 

Where  a  landlord  takes  possession  of  the  premises  before  the  expiration  of 
the  lease,  without  the  consent  or  surrender  of  the  lessee,  he  is  a  trespasser, 
and  liable  for  damages. 

Where  land  is  rented  upon  shares,  the  tenant  is  exclusive  owner  of  the  crop, 
while  it  is  growing,  and  the  landlord  is  liable  to  him  for  damages,  if  he 
harrows  up  the  ground  sowed  with  grain,  even  if  no  amount  of  damage  is 
proved. 

A  lease  of  land  for  a  share  of  the  grain  produced,  is  not  terminated  by  a 
failure  of  the  crop.      < 

Appeal  from  Jasper  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced  by 
Shelby  Baker  against  Thomas  Rees,  before  a  justice  of 
the  peace.  The  plaintiif  filed  a  written  petition,  in  which 
he  alleges  in  substance  that,  in  the  fall  of  1852,  he  rented 
of  the  defendant  about  eight  acres  of  land  on  shares  ;  that 
he  plowed  and  cultivated  the  land,  and  sowed  fall  wlieat 
upon  it  in  good  season,  and  placed  the  same  in  a  good 
condition  for  a  crop,  with  the  understanding  that  he  should 
gather  the  same  and  share  equally  with  the  defendant 
who  furnished  the  seed ;  that  early  in  the  spring  following, 
the  defendant,  without  plaintiff's  consent  or  knowledge, 
entered  upon  said  land  and  growing  crop,  and  dispos- 
sessed the  plaintiff  of  the  ground  which  he  had  rented, 
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^nd  harrowed  it  over  and  sowed  it  witli  spring  grain,  and 
thereby  deprived  the  plaintiff  of  all  benefit  for  the  labor 
which  he  ha^  performed,  and  the  wheat  which  he  had 
sowed  on  the  rented  ground ;  and  that  the  defendant  had 
appropriated  the  benefit  thereof  entirely  to  his  own  use. 
The  petition  claims  damages  to  the  amount  of  $G0.  The 
defendant  answered  orally,  and  denied  the  allegations  in 
the  petition. 

The  plaintiff  obtained  a  judgment  before  the  justice. 
Defendant  appealed  to  the  district  court,  where  judgment 
was  again  rendered  against  him,  and  thereupon  he  took 
an  appeal  to  this  court. 

1.  It  is  urged  that  the  court  erred  in  instructing  the 
jury,  as  shown  by  the  first  bill  of  exceptions.  We  find  in 
this  bill  of  exceptions  instructions  upon  two  points :  1.  As 
to  the  measure  of  damages ;  2.  As  to  the  liability  of  the 
defendant  for  entering  upon  and  appropriating  to  his  own 
use  the  land  which  he  had.  rented  to  the  plaintiff.  Upon 
the  first  point,  the  court  instructed  the  jury,  "  That  the 
plaintiff  could  prove  the  amount  of  labor,  and  the  value 
thereof,  and  recover  therefor,  as  his  measure  of  damages 
in  this  case."  To  this  instruction  we  see  no  serious  objec- 
tion. When  a  lessee  has  bestowed  labor  and  improvement 
upon  the  premises,  in  the  way  of  preparing  the  ground  and 
putting  in  a  crop,  and  when  the  lessor  furnished  the  seed, 
with  the  understanding  that  he  was  to  have  half  of  the 
crop,  but  took  possession  of  the  grounds  aiid  improvements 
without  the  consent  of  the  lessee,  in  the  spring,  before  the 
crop  matured,  for  the  reason  that  the  grain  sowed  was 
frozen  out,  the  lessor  is  at  least  liable  to  the  lessee  for  the 
amount  and  value  of  such  labor.  In  consequence  of  the 
cultivation  given  to  the  grounds  by  the  lessee,  it  appeared 
that  the  lessor  put  in  a  spring  crop  by  merely  using  the 
harrow,  thus  showing  that  the  condition  of  the  ground 
was  much  improved  by  the  labor  of  the  lessee. 

It  is  objected  that  the  phiintiff  only  rented  the  ground  to 
'aise  a  crop  of  winter  wheat ;  and  as  the  wheat  was  frozen 
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out  by  the  winter,  the  defendant  was  entitled  to  the  pre- 
mises as  soon  as  the  fact  was  discovered,  without  payini^- 
for  any  cultivation  or  improvement  resulting  from  the 
labor  of  the  tenant.  But  wc  cannot  concede  that  the  land- 
loi'd  was  entitled  to  the  possession  of  the  premises  until 
after  the  time  of  harvesting  the  crop,  unless  the  lessee  sur- 
rendered the  premises,  or  refused  to  put  in  a  crop  of  spring 
grain,  and  share  the  crop  with  the  lessor,  agreeable  to  the 
original  contract  or  lease.  As  he  took  possession  of  the 
premises  before  the  expiration  of  the  lease,  without  the 
consent  or  a  surrender  of  the  lessee,  he  was  a  trespasser. 

According  to  the  second  instruction  in  the  first  bill  of 
exceptions,  the  court  charged,  "  That  if  the  jury  find  that 
defendant  entered  upon  the  land  described  in  the  petition, 
and  harrowed  over  the  same,  he  was  liable  for  damages, 
even  if  the  plaintifi"  did  not  prove  any  amount  of  damages." 
This  instruction  is  not  erroneous.  A  trespasser  is  unques- 
tionably liable  for  damages.  In  this  case  the  record  shows 
that  the  landlord  became  a  trespasser.  In  entering  upon 
the  demised  premises,  and  appropriating  the  possession  to 
himself,  before  the  expiration  of  the  term  for  which  he  had 
let  them,  without  the  consent  of  lessee,  he  was  a  trespasser. 
The  fact  that  the  lessor  would  be  entitled  to  a  portion  of  the 
crop  after  it  was  harvested,  does  not  change  his  liability. 
This  share  was  in  the  nature  of  rent,  and  until  that  was 
delivered,  the  exclusive  ownership  of  the  growing  crop  was 
in  the  tenant;    Woodruff  v.  Adams ^  5  Blachf.,  317. 

2.  The  errors  complained  of  in  the  second  bill  of  excep- 
tions are  fully  disposed  of  by  those  already  considered.  It 
appears  that  defendant's  attorneys  asked  the  court  to  give 
certain  instructions,  which  the  court  refused.  As  these 
instructions  are  in  direct  conflict  with  those  referred  to  in 
the  first  bill  of  exceptions,  it  follows  that  they  were  cor- 
rectly refused.  These  instructions  virtually  assume  that, 
if  a  tenant  rents  ground  to  work  on  shares,  and  if  it  appears 
that  the  crop  fails,  the  landlord  may  at  once  take  possession 
of  the  premises,  and  appropriate  to  his  own  benefit  all  the 
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cultivation  made  by  the  tenant,  without  being  liable  to  him 
for  damages.  According  to  this  doctrine,  if  the  tenant^B 
first  sowing  or  planting  fails,  he  might  be  precluded  from 
sowing  or  planting  a  second  time,  on  ground  prepared  by 
him  for  a  crop.  A  lease  on  shares  for  years  might  be  ter- 
minated by  any  accidental  failure  of  the  tenant  to  secure 
good  seed,  or  to  sow  or  plant  at  the  right  time.  It  is  not 
unusual  for  the  first,  and  even  the  second  planting  of 
corn  to  fail,  and  still  a  good  crop  be  raised  from  the  third 
planting.  It  is  not  unusual  for  a  growing  crop  of  winter 
wheat  to  be  destroyed  by  the  severity  of  winter,  and  to  use 
the  same  ground  in  the  spring  for  spring  wheat,  oats,  or 
barley,  without  again  plowing  the  land.  But  if  the  rule 
contended  for  in  this  case  should  prevail,  it  would  follow 
that  a  tenant's  lease  may  be  terminated  as  often  in  a  year 
as  it  becomes  necessary  to  replant  the  ground,  and  thus 
subject  him  to  gross  injustice  and  wrong. 

Judgment  ftfBrmecL 
Eastman  and  Pollocky  for  appellant 

//.  .7.  Skiff,  for  appellee. 
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LOT  TWO,  &o.,  V.  SWETLAND. 

Service  by  pnblication  is  not  good,  unless  authorized  by  the  court  after  the 
return  of  the  notice  to  the  appearance  term  therein  designated. 

It  is  the  policy  of  the  law  to  secure  actual  service  of  notice  upon  the  party 
against  whom  judicial  proceedings  have  been  commenced  ;  and  construc- 
tive service  by  publication  should-not  be  resorted  to,  unless  the  court  is 
satisfied  that  every  reasonable  effort  has  been  exiiausted  to  secure  actual 
service. 

Before  a  judgment  or  decree  can  be  rendered  by  default,  where  the  service 
has  been  by  publication  only,  the  proof  required  by  §  1826  of  the  Code 
should  be  satisfactorily  made  to  the  court,  and  the  fact  that  such  proof 
was  made,  should  appear  of  record. 

The  court  should  be  satisfied  that  the  ''  reasonable  diligence  "  required  by 
§  1826  has  been  exercised  by  bona  fide  efforts. 

APPKA.L  FROM  Cedar  District  Court. 

Opinion  by  Greene,  J.  In  tliis  case,  a  decree  was  ren- 
dered to  foreclose  the  equity  of  redemption,  on  a  tax  title, 
against  the  owner  of  lot  two  in  section  25,  in  township  79, 
north  of  range  three  west.  The  decree  shows  that  notice 
of  the  commencement  of  the  action  was  published  four 
weeks  successively  in  a  weekly  newspaper,  and  gives  no 
other  reason  for  the  exercise  of  jurisdiction  where  there 
was  no  appearance  of  personal  service  upon  the  owner  of 
the  lot.  The  transcript  shows  that  the  notice  was  issued, 
and  returned  by  the  coroner  on  the  3d  of  January,  1 853. 
The  first  day  of  the  term  of  court  to  which  the  notice 
was  made  returnable  was  April  18,  1853.  The  proof 
of  publication  shows  that  the  notice  had  been  published 
about  two  months  before  the  return  day  of  the  notice,  and 
the  term  of  court  at  which  the  publication  should  have 
been  ordered. 

This  court  decided   in   Pinkney  v.   Pinkney*   that   a 

*  A  nte,  324. 

Vol.  IY.  31 
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notice  by  publication  is  not  valid,  unless  ordered  by  the 
court,  after  the  original  notice  was  duly  returned  to  the 
court  at  the  appearance  day  therein  designated.  It  is  the 
obvious  policy  of  the  law  to  secure  actual  service  of  notice 
upon  a  party  against  whom  judicial  proceedings  have  been 
commenced,  and  unless  a  court  is  satisfied  that  every 
reasonable  effort  has  been  exhausted  to  secure  actual  ser- 
vice, the  uncertain  method  of  giving  notice  by  publication 
should  not  be  resorted  to ;  and  in  no  instance  should  con- 
structive service  by  publication  be  considered  good,  unless 
the  publication  was  expressl}^  authorized  by  the  court. 

As  the  record  in  this  case  shows  that  the  notice  by  pub- 
lication was  prematurely  made,  and  was  not  authorized  by 
an  order  of  the  court,  it  cannot  be  considered  a  constructive 
service  of  notice,  and  therefore  gave  the  court  no  jurisdic- 
tion over  the  owner  of  the  lot. 

There  is  also  another  serious  jurisdictional  defect  in  the 
record  and  decree  in  this  case.  It  does  not  appear  that 
"  a  copy  of  the  petition  and  notice  was  directed  to  the 
defendant  at  his  usual  place  of  residence  in  sufficient  time 
for  his  appearance ; "  nor  does  it  appear  that  such  resi- 
dence was  "  unknown  to  the  plaintiff  or  his  attorney,  or 
his  business  agent,  and  could  not  with  reasonable  diligence 
be  ascertained."     Code,  §  1826. 

Before  a  judgment  or  decree  can  be  rendered  by  default 
where  the  service  has  been  by  publication  only,  the  proof 
required  by  this  section  of  the  Code  should  be  satisfactorily 
made  to  the  court,  and  the  fact  that  such  proof  was  made 
shoald  appear  of  record.  Broghell  et  al.  v.  Lash,  3  G. 
Greene,  357 ;  Pinkney  v.  Pinkney,  ante,  324. 

But  it  is  objected  that  the  owner  of  the  lot  was  unknown, 
as  shown  by  the  proceeding  against  the  lot  alone.  The 
fact  that  the  suit  was  not  commenced  against  the  owner  of 
the  lot  by  name,  is  no  evidence  that  the  owner's  name  and 
residence  might  not  have  been  readily  ascertained.  The 
recorder's  office  should  at  least  disclose  the  name  of  the 
owner  of  record.     Hence  there  is  no  necessity  for  proceed- 
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JDg  against  the  "  unknown  owners"  of  land,  or  against  the 
land  itself.  The  owner's  name  can  readily  be  ascertained, 
either  from  the  United  States  land  office,  or  from  the 
recorder's  office,  hy  the  exercise  of  "  reasonable  diligence ;^^ 
and  in  ascertaining  the  name  of  the  owner,  his  residence 
could  ordinarily  be  ascertained  at  least  by  a  reasonably 
diligent  effort.  The  court  should  be  satisfied  that  this 
reasonable  diligence  has  been  exercised  to  ascertain  the 
name  and  residence  of  a  party,  before  ordering  a  judgment 
against  him  by  default.  The  belief  of  the  plaintiff  or  his 
attorney  that  reasonable  diligence  had  been  exercised 
should  not  satisfy  the  court.  The  court  should  require 
them  to  show  what  their  efforts  have  been,  5nd  be  satisfied 
that  these  efforts  were  bonajidey  and  that  they  show  "  rea- 
sonable diligence." 

The  record  before  us  is  so  entirely  deficient  in  all  these 
important  prerequisites  to  an  exercise  of  jurisdiction  over 
the  defendant,  on  whom  no  service,  and  by  whom  no 
appearance  had  been  made,  that  we  must  send  the  case 
back  to  the  district  court,  for  further  efforts  to  secure  at 
least  a  legal  constructive  service  under  the  Code. 

Decree  reversed. 

Stephen  Whicker^  for  appellant. 

Wells  Spicer,  for  appellee. 
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ROWAN  et  al.  v.  LAMB. 

1,  Where  the  bill  of  exceptions  does  not  purport  to  give  all  the  evidence  in 
the  case,  it  will  be  presumed  that  the  evidence  adduced  on  the  trial  was 
sufficient  to  justify  the  decision. 

2.  Where  a  bill  of  exceptions  describes  in  detail  the  exhibits  and  title  papers 
introduced,  and  states,  "  being  all  the  evidence  offered  by  the  plaintiif  to 
sustain  the  issue  on  his  part,"  it  must  be  concluded  that  no  other  evidence 
was  offered  in  behalf  of  plaintifl". 

8.  The  affidavits  of  a  newspaper  publisher,  that  a  notice  of  a  mortgage  sale 
was  duly  made,  cannot  be  objected  to  in  the  supreme  court,  unless  the 
objection  was  first  made  in  the  court  below. 

4.  Title  lona  fide  derived  under  a  deed  of  trust,  where  the  trustees  wer«. 
vested  with  the  power  to  sell,  and  also  with  the  legal  title,  will  not  be  dis 
turbed  by  those  irregularities,  in  reference  to  the  powers  of  the  trustees,, 
which  might  affect  the  validity  of  the  sale,  where  the  power  to  sell  is  not 
coupled  with  the  title. 

6.  Where  title  is  derived  from  trustees,  who  had  the  legal  title  as  well  as 
the  power  to  sell,  such  title  can  only  be  divested  by  direct  proceed- 
ing in  chancery,  and  can  only  be  overcome  by  a  paramount  antecedent 
title. 

6.  The  majority  opinion  in  Tiffany  v.  Glover,  3  Q.  Greene,  387,  overruled, 
and  the  principles  laid  down  in  the  dissenting  opinion  in  that  case 
adopted. 

7.  An  attachment  is  auxiliary  and  incident  to  the  proceedings  over  whicb 
the  district  court  is  invested  with  general  jurisdiction ;  hence,  the  attach- 
ment may  be  defective  and  the  principal  case  not  so. 

8.  Where  a  writ  of  attachment  commanded  the  sheriflT  to  levy  "  upon  the 
defendant's  property  in  Lee  county,  Iowa,"  and  returned  on  the  back  of 
the  writ,  "  Served  the  within  attachment  by  attaching,"  &c.,  certain  pro- 
perty described  in  the  return,  it  will  be  presumed  that  "the  property 
attached  was  the  property  of  the  debtor." 

9.  A  court  will  not  intend  facts  inconsistent  with  the  returns  of  a  writ  in 
order  to  divest  rights  acquired  under  it ;  but  will  rather  presume  a  levj'  to 
have  been  duly  made,  in  order  to  support  those  rights. 

An  officer  will  be  presumed  to  have  done  his  duty,  as  commanded,  till  the 
contrary  appears. 

10.  A  court  of  inferior  or  limited  jurisdiction  must  show  in  its  records,  or  in 
its  judgments,  that  it  has  jurisdiction  over  the  subject  matter  and  the  par- 
ties. If  it  in  any  way  appear  that  such  a  court  has  jurisdiction,  it  will  be 
inferred  that  its  proceedings  were  regular. 

11.  In  an  attachment,  it  is  the  levy  that  gives  the  court  jurisdiction  over 
the  property,  and  not  the  return  on  the  writ 
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12.  Presumptions  are  allowed  when  the  facts  to  be  presumed  are  consistent 
with  the  duty,  trust  or  power  authorized,  and  tend  to  subserve  tlie  pur- 
poaes  of  justice;  but  where  the  act  would  be  unauthorized  by  the  trust  or 
office,  or  contrary  to  the  duty  of  the  jiarty  assuming  the  power,  no  such 
presumption  can  be  admitted. 

13.  Every  vital  jurisdictional  fact  must  be  apparent;  and  while  we  cannot 
merely  presume  the  existence  of  such  a  fact,  we  cannot  presume  against 
it,  even  to  divest  an  inferior  court  of  jurisdiction;  so  in  attachment  pro- 
ceedings, the  court  will  not  presume  the  jurisdictional  fact  of  a  levy  ;  but 
where  that  fact  is  established  by  the  officer's  return,  or  otherwise,  a  court 
maj  call  in  the  aid  of  presumption  to  support  a  mere  detail  or  incident 
connected  with  the  levy,  to  show  that  the  officer  obeyed  the  directions  of 
the  law  in  making  the  levy. 

14.  An  attachment  proceeding  does  "not  curtail  or  limit  the  jurisdiction  of 
the  court  before  which  it  may  be  pending;,  and  if  before  a  court  of  gene- 
ral jurisdiction,  like  the  district  court,  the  same  general  intendments 
apply  in  regard  to  the  exercise  of  official  duties  as  apply  toany  other  case 
of  general  jurisdiction  ;  and  where  there  appears  to  have  been  a  writ 
founded  upon  tiie  requisite  affidavit,  and  where  the  officer  appears  to  have 
complied  with  the  mandate  of  that  writ  liy  making  the  requisite  levy,  that 
levy  gives  the  court  jurisdiction  over  the  property  attaclied. 

15.  Where,  under  attachment,  a  legal  levy  has  in  fact  been  made,  a  mere 
omission  in  the  returns  to  state  the  particulars  in  reference  to  the  levy,  or 
tlie  ownership  of  the  property  attached,  will  not  impair  it,  nor  afiisct  the 
jurisdiction  of  the  court  over  the  property. 

Appeal  from  Lee  District  Court, 

Opinion  bj  Greene,  J.  Petition  for  partition,  filed  by 
W.  Lamb  against  John  H.  Rowan  and  Henry  McKee. 
Petitioner  claims  title  to  the  undivided  three  fourths  of 
certain  lands  and  lots  in  Lee  county,  and  that  McKee 
owned  the  other  fourth.  The  petition  avers  that  John  H. 
Bo  wan  claimed  to  be  the  owner  of  the  same  lands  and 
lots ;  that  his  claim  is  unfounded  and  unjust,  as  to  the 
three  fourths  claimed  by  petitioner,  and  questionable  as 
to  the  other  fourth.  Petitioner  prays  for  partition,  and 
that  his  title  may  be  quieted. 

Rowan's  answer  denies  the  right  of  Lamb  to  the  lands 
described  in  the  petition,  and  claims  the  entire  title  in 
himself.  In  support  of  his  title  he  exhibits  :  1.  The  judg- 
ment of  partition  of  the  half-breed  lands  of  Lee  county, 
i-aade  by  the  district  court  in  1841,  by  which  the  lands  and 
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lots  in  qnestion  were  allotted  to  Henry  McKee.  2.  A 
suit  by  attachment,  instituted  by  W.  A.  Clark  against 
said  McKee,  under  wliicb  the  lands  and  lots  were  levied 
upon,  and  after  judgment,  transferred  b}^  sheriff's  deed  to 
Thomas  Breeze  and  Lewis  R.  Reeves.  3.  Conveyances 
from  said  Breeze  and  Reeves  to  Rowan.  The  answer  calls 
upon  petitioner  to  produce  his  title.  Petitioner  replies, 
and  admits  McKee  as  the  source  of  his  title,  but  denies 
that  Rowan  has  any  interest  in  the  lands  by  virtue  of  the 
attachment  proceedings,  and  the  conveyances  made  by 
those  claiming  under  them ;  that  if  Rowan  did  acquire 
any  right  under  the  attachment  suit,  they  are  invalid 
as  against  petitioner,  and  those  under  whom  he  claims, 
because  purchased  without  notice  of  said  proceedings  and 
conveyances,  and  because  the  proceedings  in  attachment 
and  the  sale  were  fraudulent  and  illegal ;  that  Rowan  pur- 
chased with  notice  of  those  irregularities ;  that  he  was  a 
mere  volunteer  under  his  brother,  of  the  fii'm  of  Rowan 
and  Brown,  the  assignees  of  the  attachment  judgment 
and  sale,  and  for  whom  said  lands  were  held  by  said 
Breeze  and  others,  until  conveyed  to  defendant,  by  direc- 
tion of  his  brother,  for  the  purpose  of  keeping  the  lands 
from  his  creditors.  The  replication  exhibits  petitioner's 
title,  commencing  with  the  judgment  of  partition  under 
McKee.  2.  A  deed  from  McKee  to  George  Collier  and 
AVilliam  Glasgow.  3.  Conveyances  from  them  to  peti- 
tioner. 

The  rejoinder  reaffirms  the  averments  of  the  answer, 
denies  fraud,  and  denies  being  a  mere  volunteer,  as  charged 
in  the  replication.  It  reaffirms  his  title  under  these 
pleadings  and  the  title  papers  referred  to.  Under  these 
pleadings  the  case  was  submitted  to  the  court. 

We  learn  from  the  bill  of  exceptions,  that  after  the  peti- 
tioner filed  his  title  papers,  with  the  replication,  they 
being  all  the  evidence  offered  to  sustain  the  issue  on  his 
part,  the  defendant  moved  for  a  non-suit.  The  motion 
was  overruled.     The  defendant  then  offered  his  evidence, 
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consisting  of  the  records  and  title  papers  referred  to,  as 
exhibited  with  his  answer.  This  was  all  the  evidence 
introduced,  as  we  must  infer  from  the  bill  of  exceptions, 
by  either  party. 

The  court  thereon  rendered  a  judgment  of  partition, 
giving  to  Lamb  three  fourths,  and  to  Rowan  one  fourth, 
of  the  real  estate  described  in  the  petition. 

We  will,  in  the  first  place,  briefly  consider  a  preliminary 
point,  urged  by  appellee  in  support  of  the  decree  below. 
It  is  strongly  urged  that  the  record  does  not  disclose  all 
the  evidence,  and  that  consequently  this  court  must  pre- 
sume that  the  evidence  adduced  was  sufficient  to  justify 
the  decree  as  rendered,  and  tliat  unless  the  transcript 
gives  all  the  evidence  introduced  by  complaintvnt,  it  must 
be  presumed  that  the  motion  for  non-suit  was  correctly 
overruled.  This  would  necessarily  be  the  case  if  the  tran- 
script did  not  contain  all  the  evidence.  But  in  tliis 
particular  the  bill  of  exceptions  is  sufficiently  explicit. 
After  describing  in  detail  the  exhibits  and  title  papers 
introduced  by  plaintiff,  the  bill  of  exception  states, 
"  being  all  the  evidence  offered  by  the  plaintiff  to  sustain 
the  issue  on  his  part,"  &c.  From  this  we  conclude  that 
all  the  evidence  is  before  us  upon  which  the  application 
for  a  non-suit  was  overruled,  and  that  we  are  therefore 
sufficiently  in  possession  of  the  case  to  review  the  decision 
upon  that  motion. 

1.  It  is  urged  that  the  court  below  erred  in  overruling 
defendant's  motion  for  non-suit  on  the  ground:  '1.  That 
plaintiff  derived  his  title  from  Glasgow  and  Collier,  who 
were  only  grantors  of  a  mortgage,  with  power  of  sale,  and 
that  the  ex  parte  evidence  introduced  does  not  legally 
show  that  the  power  of  sale  had  been  executed.  2.  That 
the  mortgagee  and  his  assigns  or  grantees,  without  posses- 
sion or  entry  upon  foreclosure,  are  not  owners,  so  as  to 
maintain  the  action  of  partition.  The  ex  parte  evidence 
objected  to  as  illegal  are  tiie  affidavits  of  the  newspaper 
publishers  that  the  notice  of  sale  was  duly  published.    Bni 
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as  these  affidavits  were  admitted  without  objection  in  the 
court  below,  they  cannot  now  be  questioned.  They  show 
a  substantial  compliance  with  the  directions  given  in  the 
mortgage  as  to  the  manner  of  making  the  sale.  Even  if 
valid,  the  objection  should  first  have  been  presented  to 
the  court  below.  On  this  point,  therefore,  we  cannot  dis- 
turb the  ruling  of  the  court  against  a  motion  for  a  non- 
suit. But  it  is  objected  that  the  exhibits  do  not  show 
plaintiff  to  be  owner  of  the  land,  as  alleged  in  the  petition. 
The  mortgage  to  Grlasgow  and  Collier,  with  the  power  of 
sale,  possessed  all  the  virtues  of  a  deed  of  trust,  and  vested 
in  them  the  legal  title  as  trustees,  and  hence  a  deed  from 
them  would  convey  the  legal  title  to  the  purchaser.  The 
irregularities  of  this  sale,  as  urged  by  appellee's  counsel, 
are  not  such  as  could  have  been  considered  by  the  court, 
on  a  mere  motion  for  non-suit.  This  could  only  be  done 
in  a  direct  chancery  proceeding,  in  which  all  concerned 
should  be  made  parties.  Prima  Jacie,  plaintift's  exhibits 
showed  him  to  be  an  owner  of  the  property.  He  claimed 
title  under  McKee  by  virtue  of  a  deed  of  trust,  executed 
in  August,  1842,  to  Grlasgow  and  Collier,  for  the  benefit 
of  James  Harrison,  a  creditor.  Under  these  trustees,  who 
were  not  only  vested  with  power  to  sell,  but  also  with  the 
legal  title,  the  plaintiff  appears  by  his  exhibit  in  the  light 
of  an  innocent  pm-chaser.  Where  trustees  are  thus  vested 
with  the  title  as  well  as  the  power,  it  is  not  necessary  to 
show  that  strict  compliance  with  the  directions  of  the 
power  as  it  would  be  if  the  power  was  not  coupled  with 
the  title. 

As  plaintiff  connects  his  right  with  those  who  had  the 
title  as  well  as  the  power  to  sell,  his  title  can  only  be 
divested  by  a  direct  proceeding  in  chancery,  and  can  only 
be  overcome  by  a  paramount  antecedent  title.  We  are 
therefore  of  opinion  that  the  court  did  not  err  in  over- 
ruling the  motion. 

2.  The  second  error  assigned  is,  that  the  judgment  on 
the  merits  should  have  been  for  defendant's  title  to  all  the 
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land.  It  is  claimed  that  defendant's  title  is  anterior  and 
paramount  to  plaintiff's. 

The  defendant's  title  is  derived  under  a  judicial  sale, 
made  by  virtue  of  a  judgment  in  a  suit  in  which  a  writ 
of  attachment  was  issued,  and  levied  on  the  land  in  ques- 
tion, in  April,  1842,  four  months  before  the  deed  of  trust 
was  executed.  If,  therefore,  the  attachment  levy  was 
valid,  the  defendant's  title  must  necessarily  prevail.  This 
question  we  approach  with  great  reluctance,  and  with  a 
realizing  sense  of  the  responsibility  involved.  We  must 
either  come  in  conflict  with  the  carefully  adjudicated  case 
of  TijfaJiy  v.  Glover  *  or  else  in  conflict  with  our  own  con- 
victions of  the  law  and  justice  of  this  case.  True,  the 
opinion  in  Tiffany  v.  Glover  was  sanctioned  by  two  of 
the  judges  only  ;  but  the  highly  respected  author  of  that 
opinion  has  since  given  place  to  another  incumbent,  and 
this  circumstance  increases  our  hesitation  to  disturb  the 
ruling  in  that  case.  Besides,  we  are  fully  impressed  with 
the  importance  of  stability  and  uniformity  in  judicial 
decisions.  Such  a  case  should  not  be  overruled  for  unim- 
portant or  doubtful  reasons.  It  should  only  be  done  to 
avoid  greater  wrongs,  or  when  justified  by  decidedly 
greater  weight  of  authority. 

In  Tiffany  v.  Glover^  the  court  held  that  "  the  sheriff 
should  have  returned  that  the  property  attached  was 
the  property  of  the  defendant ; "  that  "in  no  other 
way  could  the  court  legally  know  the  fact,  and  until 
this  fact  was  before  the  court,  could  the  court  proceed 
against  the  land  as  the  land  of  defendant;"  that  "as 
the  fact  that  it  was  attached  as  the  property  of  the 
defendant  was  essential  to  constitute  a  levy,  such  fact 
could  not  be  established  by  extraneous  evidence  de  hors 
the  return;"  that  the  attachment  and  sheriff''s  retui-n 
became  monuments  of  title,  &c. 

Thus  the  technical  accuracy  of  the  sheriff's  return  is 
made  essential  to  the  jurisdiction  of  the  court  over  the 

*  See  3  G.  Greene,  385. 
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land,  and  essential  to  the  validity  of  the  levy  and  attach- 
ment proceedings. 

In  the  case  at  bar,  as  in  that  of  Tiffany  v.  Glover^  the 
sheriff  neglected  to  state  in  his  return,  that  "  the  pro- 
perty attached  is  the  property  of  defendant."  Should  this 
omission  be  adjudged  fatal  to  the  levy  and  proceedings  in 
attachment  ?  or  should  it  be  considered  sufficient  to  take 
all  power  from  the  court  and  render  the  proceedings  coram 
nonjudice? 

The  majority  of  the  court  feel  themselves  con^strained  to 
adopt  the  principle  laid  down  in  the  dissenting  opinion  of 
Tiffany  v.  Glover. 

In  that  case,  as  in  this,  the  attachment  proceedings 
were  collaterally  attacked,  and  not  in  a  direct  proceed- 
ing. The  question  arises,  then.  Is  the  objection  one  of 
jurisdiction,  or  of  mere  irregularity  ?  Is  it  void,  or  only 
voidable  ?  If  the  former.  Tiffany  v.  Glocer  should  be 
sustained.  K  the  latter,  it  should,  on  principle  and 
authority,  be  overruled. 

The  writ  of  attachment  was  issued  by  a  court  of  general 
jurisdiction.  It  was  issued  not  as  an  original  proceeding, 
but  as  auxiliary  and  incident  to  other  proceedings,  in  which 
the  court  was  invested  with  general  jurisdiction  ;  hence  the 
auxiliary  process  might  be  defective,  and  the  principal 
cause  not  so.  It  was  issued  upon  the  requisite  affidavit,  and 
served  by  levy,  as  commanded,  "  upon  the  defendant's  pro- 
perty in  Lee  county,  Iowa."  The  sheriff  returned  on  the 
•back  of  said  writ,  "  Served  the  within  attachment,  by 
attaching,"  &c.,  certain  property  described  in  the  return. 

The  sheriff  was  commanded  by  the  writ  to  attach  the 
property  of  defendant  in  Lee  county. 

It  is  obvious  that  the  power  of  the  sheriff  was  limited  to 
the  property  of  the  defendant  within  the  county  of  Lee ; 
and  that  he  could  levy  upon  no  other  property  without 
violating  the  commands  of  the  writ  and  his  oath  of  office. 
Will  it  be  presumed  that  an  officer  has  violated  his  com- 
mands, trampled  upon  his  official  obligation,  and  trespassed 
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upon  the  rights  of  others  ?  Can  any  decision  be  legally 
sound  that  rests  alone  upon  such  negative  presumptions  ? 
There  is  no  legal  maxim  so  free  from  exception  as  o??inia 
presmnuntur  rite  et  solemnitur  esse  acta  dom  prohitur  in 
contrarium.  Every  thing  is  presumed  to  be  legally  and 
duly  performed  until  the  contrary  aj)pear.  This  is  especially 
the  case  when  the  acts  are  of  an  official  nature.  There 
is  no  presumption  of  law  more  frequently  indorsed  by 
authority  than  that  judges,  jurors  or  sheriffs,  do  nothing 
carelessly,  maliciously  or  without  authority  ;  that  the  de- 
cisions of  courts  of  competent  authority  are  well  founded ; 
and  that  a  court  will  not  intend  facts  inconsistent  with 
the  returns  of  a  writ,  in  order  to  divest  rights  acquired 
under  it.  It  will  rather  presume  a  levy  to  have  been  duly 
made  in  order  to  support  those  rights,  11  John.,  517.  The 
authorities  are  uniform  in  support  of  the  rule  that  an 
officer  will  be  presumed  to  have  done  his  duty,  as  com- 
manded, till  the  contrary  is  shown.  C.  Litt.,  232 ;  3  East, 
192;  \^ib,,  216;  IT.  R,  503;  3  Black.  Com.,  371;  2 
Black  R.,  852 ;  19  John.,  347  ;  6  Peters,  729 ;  9  ih.,  134  ; 
10 z'^.,  478;  12  ih.^  437  and  438;  and  other  cases  cited  in 
the  dissenting  opinion  of  Tiffany  v.  Glover.  But  it  is 
claimed  that  the  jiu'isdiction  of  the  district  court  in  attach- 
ment proceedings  is  inferior  and  limited,  and  that  nothing 
can  be  intended  in  favor  of  its  jurisdiction  but  that  which 
is  expressly  alleged.  It  is  true  that  a  court  of  inferior  or 
limited  jurisdiction,  either  in  fact,  or  in  subject  matter, 
must  show  in  its  records  or  its  judgments  that  it  has  juris- 
diction. But  it  need  not  detail  all  the  facts  and  particu- 
lars which  confer  that  jurisdiction. 

The  jm-isdiction  of  such  a  com-t  should  appear,  but  there 
is  no  particular  form  in  which  it  should  be  made  to  appear. 
If  it  appear  upon  the  face  of  the  proceedings  that  such  a 
court  had  jurisdiction,  it  will  be  inferred  that  its  proceed- 
ings Were  regular ;  but  unless  it  so  appear,  or  in  other 
words,  if  the  proceedings  show  affirmatively  or  inferen- 
tially  that  the  inferior  court  had  no  jurisdiction,  no  such 
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intendment  as  to  irregularity  will  be  made.  Now,  even 
admitting  the  district  court  to  be  one  of  inferior  and 
limited  jurisdiction  as  to  attachment  proceedings,  does  it 
follow  that  a  defective  return  of  the  writ  shows  a  want  of 
jurisdiction  ?  We  fully  agree  with  a  majority  of  the  court 
in  Tiffany  v.  Glocer,  that  the  jurisdiction  of  an  inferior 
court  over  the  property  attached  would  depend  entirely 
upon  the  legality  of  the  levy.  True,  as  stated,  it  is  the 
levy  that  gives  the  court  jurisdiction  over  the  property. 
But  the  objection  in  this  case,  as  in  that,  is  not  to  the 
levy.  It  is  not  pretended  in  either  case  that  the  levy  was 
defective ;  nor  that  the  property  levied  upon  was  not  the 
property  of  the  defendant,  but  only  that  the  sheriff 
neglected  to  state  that  fact  in  his  return.  Where,  then,  is 
the  defect?  surely  not  in  the  levy.  The  objection,  then, 
is  only  applicable  to  the  return,  and  no  one  will  pretend 
that  the  return  gave  jurisdiction  over  the  property.  If 
defendant  had  no  title  in  the  land,  it  will  not  be  pretended 
that  the  sheriff's  return  would  vest  the  title  in  him.  In 
this  case,  the  title  was  in  fact  in  defendant,  but  the  return 
does  not  expressly  state  the  fact.  Can  it  therefore  be 
inferred  that  the  title  was  in  some  one  else?  that  the 
officer  had  violated  the  command  of  the  writ,  and  sub- 
jected himself  to  an  action  of  trespass,  by  levying  upon 
lands  over  which  the  writ  gave  him  no  power?  Surely 
such  an  intendment  would  do  violence  to  every  rule  of 
presumptive  evidence.  No  court,  either  of  general  or 
special  jurisdiction,  can  be  justified  in  presuming,  with- 
out evidence,  that  one  of  its  officers  has  been  guilty  of 
culpable  neglect  of  duty.  Under  the  most  limited  view 
of  the  powers  of  the  district  court  in  attachment  proceed- 
ings, when  a  writ  appears  prima  facie  to  have  been  so 
regularly  sued  out,  levied  and  returned,  as  was  the  writ 
.  in  the  present  case,  it  must  be  presumed  that  any  minor 
details  not  specified  in  the  returns  or  proceedings  were 
duly  performed.  If,  in  a  direct  ])roceeding,  it  had  been 
alleged  that  an  officer  had  violated   an  important  duty 
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entrusted  to  him,  such  dereliction  of  duty  could  not 
be  presumed.  The  party  alleging  would  have  to  prove 
the  fact.  9  Peters,  134;  12  ib,,  438.  How  then  can  it 
be  presumed,  in  a  collateral  proceeding  like  the  present, 
when  no  such  allegation  is  made,  and  when  the  very 
records  of  the  case  before  the  court  show  the  fact  that 
the  sheriff  did  levy  upon  the  property  of  the  defendant  as 
instructed  ? 

In  Tiffany  v.  Glover  we  think  the  court  reversed  the 
established  order  of  presumption  by  presuming,  without 
any  evidence  or  circumstances  to  justify  it,  that  the  sheriff 
had  not  done  his  duty ;  that  he  had  not  levied  upon  the 
property  of  defendant. 

The  principle  is  universal  in  its  application  that  pre- 
sumptions are  allowed  where  the  facts  to  be  presumed  are 
consistent  with  the  duty,  trust  or  power  authorized,  and 
tend  to  subserve  the  purposes  of  justice.  But  when  the 
act  would  be  unauthorized  by  the  trust  or  office,  or  contrary 
to  the  duty  of  the  party  assuming  the  power,  no  such 
presumption  can  be  admitted.  2  Comstock,  42;  3  Denio., 
119  ;  5  Barb.,  610.  How  then  could  the  court  in  Tffany 
v.  Glover  presume  that  the  writ  was  not  served  as  directed ; 
that  the  sheriff's  return  agreeably  to  the  command  of  the 
writ  is  false  ;  and  that  he  had  violated  a  known  duty  ? 
This  must  have  been  presumed,  or  else  the  majority  of  the 
court  must  justify  the  decision  by  assuming  that  the  words, 
^'  the  property  of  the  defendant,"  in  attachment  returns 
are  essential  elements  to  the  jurisdiction  of  the  court  in 
attachment  cases.  But  the  court  say  that  "  the  juris- 
diction depends  entirely  upon  a  legal  levy."  It  cannot 
be,  then,  that  technical  precision  in  the  return  could  be 
regarded  as  a  vital  jurisdictional  desideratum. 

K  the  omission  complained  of  in  the  return  should  be 
deemed  essential  to  jurisdiction,  we  fully  admit  that  the 
defect  could  not  be  supplied  by  presumption  alone.  Every 
vital  jurisdictional  fact  must  be  apparent,  and  while  we 
cannot  merely  presume  the  existence  of  such  a  fact,  it 
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follows  with  equal  force  that  we  cannot  presume  against 
it,  even  to  divest  an  inferior  court  of  jurisdiction.  4 
Comstock,  378.  So,  in  the  present  case,  a  levy  being  a 
vital  jurisdictional  fact,  a  court  could  not  properly  resort 
to  presumption  alone  to  establish  the  fact  of  a  levy;  but  as 
that  fact  is  fully  established  by  the  sheriff's  return,  without 
the  aid  even  of  presumption,  and  as  the  court  was  thus 
invested  with  jurisdiction,  it  might  call  in  the  aid  of  pre- 
sumption to  support  a  mere  detail  or  incident  connected 
with  the  levy.  The  essential  fact  being  established  that 
the  levy  was  made,  it  will  be  presumed  that  the  sheriff 
obeyed  the  directions  of  the  law  in  making  that  levy. 

When  the  law  required  service  in  the  township,  and  the 
summons  was  silent  as  to  the  place  of  service,  it  was  held 
that  it  would  be  presumed  to  have  been  served  in  the 
right  township.  12  Mo.,  143.  So  it  has  been  held,  that 
when  the  law  requires  process  to  be  read  to  defendant,  or 
a  copy  to  be  delivered  or  delivered  and  certified,  it  will  be 
presumed  that  they  were  done,  although  the  return  be 
silent  in  these  particulars.    Barb.,  525. 

Clearly  the  defect  in  the  case  at  bar  is  not  jurisdic- 
tional. It  could  not  affect  the  powers  of  the  court  over 
the  parties,  the  subject  matter,  or  the  property.  It  was  a 
mere  omission  in  the  return,  that  might  be  amended  on 
motion,  or  corrected  according  to  the  fact  by  the  sheriff. 
The  defect  was  not  void,  but  at  most  only  voidable,  and 
although  subject  to  correction  in  a  direct  proceeding,  it  is . 
obviously  not  sufficient  to  invalidate  rights  and  divest 
titles,  when  collaterally  assailed.    2  Hill.,  518. 

To  this  conclusion  we  arrive,  even  if  it  be  conceded 
that  the  district  court,  under  which  the  attachment  pro- 
ceedings were  pending,  was  of  limited  and  inferior  juris- 
diction. But  that  court  was  not  thus  limited  in  power. 
The  general  jurisdiction  of  the  district  court  of  Iowa  has 
never  been  seriously  questioned.  What  is  there  in  a  pro- 
ceeding by  attachment  that  should  render  the  jurisdiction 
.quoad  hoc  limited  ?     Although  exclusively  statutory  and 
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severe  in  its  provisions,  still  it  is  merely  auxiliary  to  other 
proceedings  over  which  the  jurisdiction  of  the  court  is  in 
all  cases  general ;  and  as  antecedent  to  an  attachment, 
there  must  be  an  indebtedness — a  cause  of  action — in 
which  the  jurisdiction  of  the  court  is  not  limited.  The 
writ  of  attachment  is  issued  in  aid  of  that  jurisdiction. 
It  is  not  the  object  of  the  writ  to  curtail  and  limit  that 
general  power,  but  rather  to  augment  and  make  it  more 
efficient  and  asecure.  It  is  intended  to  give  a  creditor  a 
remedy  in  fact  as  well  as  in  form.  Without  this  auxiliary 
process,  the  creditor  could  obtain  a  judgment,  and  subse- 
quently an  execution.  But,  with  this  additional  power  in 
the  court,  he  can  also  secure  himself  against  the  fraudulent 
attempts  of  the  debtor  to  remove  his  property  beyond  the 
control  of  an  ordinary  remedy. 

1.  We  conclude,  then,  that  an  attachment  proceeding 
does  not  curtail  or  limit  the  jurisdiction  of  the  court  before 
which  it  may  be  pending;  and  if  before  a  coiu-t  of  general 
jurisdiction,  as  in  this  case,  the  same  general  intendments 
apply,  in  regard  to  the  exercise  of  official  duties,  as  apply 
to  any  other  case  of  general  jurisdiction ;  and  tliat,  as  there 
appears  to  have  been  a  writ,  founded  upon  the  requisite 
affidavits,  and  as  the  officer  appears  to  have  complied  with 
the  mandate  of  that  writ  by  making  the  required  levy, 
that  levy  gave  the  court  jurisdiction  over  the  property 
attached. 

2.  That  when  a  legal  levy  has  in  fact  been  made,  as 
shown  by  the  returns  of  the  writ  and  the  records  in  this 
case,  a  mere  omission  in  the  returns  to  state  all  the  j)ar- 
ticulars  connected  with  that  levy  will  not  impair  the  levy 
itself,  nor  affect  the  jurisdiction  of  the  court  over  the  pro- 
perty attached. 

3.  That  when  such  a  writ  commands  an  officer  to  attach 
the  property  of  defendant  in  a  given  county,  and  the  officer 
proceeds  accordingly,  and  shows  by  his  returns  that  he 
attached  certain  property,  describing  it,  but  without  calling 
it  the  property  of  defendant,  it  will  be  presumed,  in  the 
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absence  of  proof  or  claims  to  the  contrary,  that  the  pro- 
perty attached  was  the  property  of  defendant,  and  was 
bound  under  the  proceedings  from  the  service  of  the  writ. 
We  therefore  conclude  that  the  court  below  erred  in  not 
sustaining  the  title  of  Rowan  under  the  attachment 
proceedings. 

These  conclusions  are,  we  think,  abundantly  sustained 
by  reason  and  authority,  and  as  the  authorities  are  suffi- 
ciently elaborated  in  the  dissenting  opinion  in  Tiffany  v. 
Glover^  it  would  seem  unnecessary  to  refer  to  them  more 
in  detail  in  this  opinion. 

Judgment  reversed. 

Geo.  C,  Dixon,  for  appellants. 

Reeves  and  Miller^  for  appellee. 


-         t  m  *  m  * 


BAKER  V.  CHITTUCK  et  at. 

Where  a  claim  is  filed  against  the  estate  of  a  decedent,  under  §  1539  of  the 

Code,  a  copy  of  this  written  instrument  or  account,  upon  which  the  claim 
is  founded,  should  be  annexed  to  the  claim.  Action  clearly  stated  under 
that  section  of  the  Code  amounts  to  the  same  thing  as  a  petition. 
A  copy  of  a  claim  filed  under  §  1399  of  the  Code,  with  the  time  of  hearing 
indorsed  thereon,  constitutes  the  notice  to  be  served  upon  the  representa- 
tives of  an  estate.  If  such  claim  is  materially  deficient,  the  notice  i» 
equally  so. 

Appeal  from  Scott  District  Court. 

Opinion  by  Greene,  J.  Maurice  Baker  filed  in  the 
county  court  of  Scott  county  an  account  against  the  estate 
of  George  J.  Chittuck,  deceased,  for  damages  resulting 
from  the  mismanagement  of  a  farm,  and  for  back  rents,. 
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amounting  in  all  to  $380.  The  defendant's  answer  denied 
the  indebtedness ;  and  after  a  hearing  in  the  county  court, 
judgment  was  rendered  in  his  favor.  Plaintiff  appealed 
to  the  district  court,  when  judgment  was  again  rendered 
in  favor  of  defendant. 

On  the  trial,  it  appears  that  the  plaintiff  offered  in  evi- 
dence a  written  contract  or  lease,  to  which  defendant 
objected,  and  the  objection  was  sustained  by  the  court, 
for  the  reason  that  it  was  not  attached  to  the  original 
claim  or  account  filed  in  the  county  court.  This  ruling  is 
alleged  to  be  error. 

Appellant  relies  upon  §  1 359  of  the  Code,  which  pro- 
vides, that  "  claims  against  the  estate  must  be  clearly 
stated,  sworn  to  and  filed.  Ten  days'  notice  of  the  hearing, 
indorsed  on  a  copy  of  the  claim,  must  be  served  upon  one 
of  the  executors  in  the  manner  required  for  commencing 
action  in  the  district  court." 

Where  a  claim  is  thus  clearly  stated,  sworn  to  and  filed, 
it  is  in  the  nature  of  a  petition.  A  claim  clearly  stated 
will  show  the  facts  constituting  the  cause  of  action,  and 
will  in  itself  show  the  remedy  sought,  §  1736;  and  if 
**  founded  upon  a  written  instrument  or  account,  a  copj 
thereof  must  be  annexed  to  such  pleading,"  §  1 750.  Ths 
requirement  of  this  section  is  not  dispensed  with  by  § 
1359.  This  section  does  not  change  the  rules  of  pleading 
or  of  practice, — it  dispenses  with  nothing.  It  only  imposes 
an  additional  restriction  as  a  protection  to  estates  of  dece- 
dents. The  claim  clearly  stated,  or  the  petition,  must  be 
"  sworn  to,"  and  a  copy  thereof  must  be  served  upon  one 
of  the  executors  ten  days  before  the  time  stated  in  the 
notice  for  the  hearing,  in  the  manner  required  for  com- 
mencing actions  in  the  district  court. 

If  the  claim  against  the  estate  is  founded  upon  a  written 
instrument,  it  cannot  be  clearly  stated  unless  it  shows  the 
fact ;  and  if  so  founded,  a  copy  of  the  instrument  "  must 
be  annexed^''''  and  it  thereby  becomes  a  part  of  the  petition 
or  claim.  A  copy  of  the  claim,  with  the  time  of  hearing 
Vol.  IV.  32 
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indorsed  thereon,  is  the  notice  to  be  served  upon  the 
representative  of  the  estate.  It  follows  that  the  notice  is 
materially  deficient  unless  it  contains  a  copy  of  the  instru- 
ment upon  which  the  action  is  founded.  The  defect,  then, 
applies  not  only  to  the  petition  or  claim,  but  it  applies 
with  equal  force  to  the  notice. 

It  follows,  then,  that  the  court  below  ruled  correctly  in 
deciding  that  a  copy  of  the  lease  should  have  been  annexed 
to  plaintiff's  claim ;  and  so  far  as  the  bill  of  exceptions 
enables  us  to  judge  of  this  case,  there  is  no  error  apparent. 
Still  we  cannot  withhold  the  opinion,  that  as  the  court 
acquired  jurisdiction  over  the  defendant  by  his  appearance, 
and  as  the  subject  matter  was  fairly  before  the  court  under 
the  appeal ;  as  the  defective  notice  was  cured  by  appear- 
ance, and  as  the  defect  in  the  claim  was  only  demurrable, 
the  court  should  have  authorized  the  plaintiff  to  amend, 
subject  to  such  reasonable  terms  as  might  have  been  pre- 
scribed. The  lease  would  then  have  become  relevant  to 
the  pleadings,  and  might  have  been  received  in  evidence. 
But  as  this  right  to  amend  was  not  urged  in  the  court 
below,  and  as  that  court  appears  to  have  ruled  correctly 
upon  the  only  point  presented,  and  to  which  exception 
was  taken,  we  cannot  disturb  the  proceedings. 

Judgment  affirmed. 

Smith  and  Corbin^  for  appellant. 

Cook  and  Dillon^  for  appellee. 
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MUNSON  V.  THE  STATR 

In  an  indictment  for  stealing  "  money  and  bank  notes,"  under  the  Code,  the 
item  money  is  sufficiently  designated  by  the  words,  "  gold  and  silver 
coin,"  and  the  term  "  bank  notes"  is  sufficiently  described  by  the  words, 
"  Clark's  Exchange  Bank  bills  of  the  value  of  twenty-four  dollars."  The 
following  is  also  sufficiently  descriptive  of  the  bank  bills  alleged  to  have 
been  stolen  :  "  Seven  dollars  of  other  bank  bills,  the  names  of  the  banks 
to  the  jurors  unknown,  of  the  value  of  seven  dollars." 

"  Bank  note  "  and  "  bank  bill,"  under  the  Code,  signify  the  same  thing. 

An  oifense  is  sufficiently  charged  in  an  indictment,  if  it  substantially  foUowa 
the  lamguage  of  the  statute. 

Irregularity  in  finding  the  indictment  cannot  be  urged,  for  the  first  time, 
after  verdict. 

Error  to  Jasper  District  Court. 

Opinion  by  Greene,  J.  Indictment  for  larceny.  De- 
murrer to  the  first  and  second  counts  sustained.  Plea  of 
not  guilty  to  the  third  count  of  the  indictment.  Verdict 
and  judgment  of  guilty.  Defendant  filed  a  motion  in 
arrest  of  judgment,  which  was  overruled.  In  overruling 
this  motion  it  is  claimed  that  the  court  erred. 

The  reason  assigned  for  the  motion  is  the  defective 
description  given  of  the  bank  bills,  gold  and  silver  coin 
alleged  to  have  been  stolen.  The  third  count  charges 
that  the  defendant  "  did  feloniously  steal,  take  and  carry 
away,  $24  of  Clark's  Exchange  Bank  bills,  of  the  value 
of  $24,  and  $7  of  other  bank  bills,  the  names  of  the 
banks  to  the  jurors  unknown,  of  the  value  of  $7,  and 
$109  of  gold  and  silver  coin,  of  the  value  of  $109,  the 
whole  being  of  the  value  of  $140,"  &c.  The  indictment 
was  found  under  the  Code,  §  2612.  "  If  any  person 
steal,  take  and  carry  away  of  the  property  of  another, 
any  money ^  goods  or  chattels,"  &c.,  "bank  notes,"  &c., 
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&c.,  he  is  guilty  of  larceny,  and  shall  be  punished,  when 
the  value  of  the  property  stolen  exceeds  the  sum  of  |20, 
by  imprisonment  in  the  penitentiary  not  more  than  five 
years,"  &c. 

The  description  of  the  money  and  bank  notes  alleged 
to  have  been  stolen,  comes  fully  up  to  the  requirements 
of  the  Code.  "  Money "  is  sufficiently  designated  by 
the  words,  "  gold  and  silver  coin."  "  Bank  notes  "  are 
sufficiently  designated  by  the  words,  "  Clark's  Exchange 
Bank  bills,  of  the  value  of  |24,"  and  also  by  the  words, 
"  $7  of  other  bank  bills,  the  names  of  the  banks  to  the 
jurors  unknown." 

The  term  "bank  note,"  in  §  2612  of  the  Code,  is 
identical  with  the  term  "  bank  bill."  The  terms  are 
convertible,  and  mean  the  same  thing.  This  court  has 
repeatedly  decided  that  an  offense  is  sufficiently  charged 
in  an  indictment,  if  it  is  substantially  in  the  language 
of  the  statute.  State  v.  Seamons,  1  G.  Greene,  418; 
Buckley  v.  State^  2  ib.,  162;  Nash  v.  State,  ib.,  286; 
State  V.  Chambers,  ib.,  302.* 

In  People  v.  Kent,  1  Doug.,  42,  it  was  held  that 
a  description  of  the  property  stolen,  as  "  bank  notes," 
or  "  bank  bills,"  merely  following  the  language  of  the 
statute  is  sufficient.  See  also  State  v.  Cassell,  2  Har. 
and  Gill.,  407;  Pomeroy  v.  Commonwealth,  2  Virg.  Cas., 
342. 

In  this  case  the  indictment  not  only  described  the  pro- 
perty stolen  as  being  "  bank  bills,"  but  it  also  declared 
the  value  of  said  bills ;  thus,  in  effect,  charging  the  bills 
to  be  genuine,  and  upon  solvent  banks. 

Another  reason  assigned  in  the  motion  for  the  arrest  of 
judgment  is,  that  the  indictment  was  irregularly  and  im- 
properly found.  No  such  irregularity  appears  of  record. 
Besides,  this  objection  came  too  late.  If  there  was  any 
foundation  for  the  objection,  it  should  have  been  urged 
before  the  trial. 

•  Rrnnp  T.  StaU,  3  G.  Greene,  276;  WivJUld  v.  StaU,  U>.,  839. 
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It  was  held  in  Wau-kon-charc-neek-kaw  v.  United  States^ 
Morris,  332,  that  irregularity  in  finding  an  indictment 
cannot  be  objected  to  after  verdict,  when  the  party  goes 
to  trial  without  objection. 

Judgment  afl&rmed. 

E,  W,  Eastman,  for  plaintiff  in  error. 

D.  C,  Cloud  J  Attorn^-  General,  for  the  atatflu 


BRAINARD  v.  HOLSAPLR 

Where  a  petition  prays  for  the  rescission  of  a  contract,  but  the  gravamen  of 
the  petition  is  the  failure  of  the  defendant  to  pay  for  land,  as  stipulated 
in  the  contract ;  and  where  the  petition  avers  neither  fraud  in  the  con- 
tract, nor  the  insolvency  of  the  purchaser,  so  as  to  give  the  court  juris- 
diction in  chancery,  it  should  be  dismissed  for  want  of  equity. 

Where  a  petition  shows  a  case  in  which  a  perfect  remedy  would  be  afforded 
by  a  court  of  law,  it  cannot  claim  that  relief  which  can  only  be  awarded 
by  a  court  of  equity. 

The  cases  iu  which  equity  relieves  by  setting  aside  deeds,  contracts,  &c.,  are 
founded  upon  actual  fraud  in  the  defendant,  or  upon  constructive  fraud 
against  public  policy. 

A  petition  in  equity  must  show  a  right  to  relief  beyond  the  mere  breach  of  a 
contract,  which  would  confer  a  right  of  action  at  law. 

Although  the  rescission  of  a  contract  is  the  converse  of  a  specific  perform- 
ance, still  such  rescission  requires  a  stronger  cause,  ordinarily,  than  to 
resist  a  specific  performance. 

Appeal  from  Jackson  District  Court. 

Opinion  hy  Greene,  J.  In  tliis  case,  Lorenzo  D. 
Brainard  filed  his  petition  praying  the  rescission  of  a  con- 
tract for  the  sale  of  land  which  he,  as  vendor,  had  made  to 
the  defendant,  John  A.  Holsaple.     The  most  prominent 
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features  of  the  bill  consist  in  minute  averments  as  to  the 
manner  in  which  the  defendant  had  failed,  on  his  part,  to 
comply  with  the  terms  and  conditions  of  the  contract, 
showing  as  alleged,  that  defendant  had  failed  to  do  those 
things  which  he  had  promised  to  do  in  payment  of  the 
lands. 

To  this  petition  defendant  demurred,  and  the  demurrer 
was  sustained.  Several  causes  of  demurrer  are  assigned, 
but  they  mostly  resolve  themselves  into  one,  to  wit :  The 
plaintiff  had  under  his  contract  a  plain  and  adequate 
remedy  at  law. 

The  gravamen  of  the  petition  is  the  failure  of  the 
defendant  to  pay  for  the  land  as  stipulated  in  the  con- 
tract. It  seeks  to  recover  damages  for  a  breach  of 
contract.  It  shows  a  complete  case  at  law,  but  furnishes 
no  foundation  for  equity  jurisdiction.  It  shows  no  equity 
under  specific  allegations  of  fraud.  It  avers  nothing  like 
insolvency  or  inability  to  pay  on  the  part  of  the  vendee. 
It  shows  merely  a  sale  of  land,  to  be  paid  for  partly  in 
work  and  partly  in  cash ;  that  only  a  portion  of  the  work 
had  been  done,  and  that  so  imperfectly  as  to  be  of  no 
value  ;  that  one  cash  payment  had  fallen  due,  and  had 
not  been  paid ;  and  that  plaintiff  had  suffered  damages 
to  the  amount  of  |725,  and  claims  to  recover  accord- 
ingly- 

The  petition  furnishes  no  foundation  for  equity  jurisdic- 
tion, and  still,  in  claiming  a  rescission  of  the  contract,  it 
prays  the  equity  side  of  the  court  for  relief.  Where  a 
petition  shows  a  case  in  which  a  perfect  remedy  was  to  be 
afforded  at  law,  it  cannot  claim  that  relief  which  can  only 
be  awarded  by  a  court  of  equity. 

In  an  appropriate  case,  when  a  court  of  chancery 
acquires  jurisdiction,  a  contract  may  be  cancelled;  but 
such  jurisdiction  cannot  be  acquired  in  a  case  like  the 
present,  where  no  fraud  is  charged,  and  in  which  the  peti- 
tion alleges  a  state  of  facts,  and  a  claim  for  damages, 
which  can  be  full}^  relieved  at  law. 
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The  cases  in  whicli  equity  relieves,  by  setting  aside  or 
rescinding  deeds,  obligations  or  contracts,  are  founded 
upon  actual  fraud  in  the  defendant,  in  obtaining  the  obli- 
gation or  contract,  or  upon  constructive  fraud  against 
public  policy.  Unless  a  petition  presents  such  a  case — 
unless  it  shows  prima  facie  that  the  defendant  is  not 
entitled  to  the  instrument  against  which  relief  is  sought, 
it  clearly  follows  that  the  petition  cannot  be  entertained 
by  a  court  of  equity.  The  petition  must  show  a  right  to 
relief  beyond  the  mere  breach  of  a  contract  which  would 
confer  a  right  of  action  at  law. 

Although  the  cancellation  of  a  contract  is  the  converse 
of  a  specific  performance,  still  it  is  generally  agreed  that 
to  justify  the  cancellation  requires  a  stronger  case  than  to 
resist  a  specific  performance.  Now,  it  cannot  be  pretended 
that  the  petitioner  could  resist  a  specific  performance  of 
the  contract  set  out  in  the  petition  in  this  case,  on  pay- 
ment of  the  price  of  the  land  stipulated  in  the  agreement 

The  petition  in  this  case  is  dismissed  without  prejudice. 

Decree  af^med. 
Smith,  McKinlay  and  Poovy  for  appellant. 
D,  F,  SpurVf  for  appellee. 
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BUMFORD  V.  PURCELL. 

B.  as  prindpal,  and  P.  aa  security,  signed  a  note  to  D.  for  town  lots  pur- 
chased by  B.  Before  the  notes  matured,  B.  proposed  that  he  would 
relinquish  the  lots  to  P,,  if  P.  would  pay  the  note  and  save  B.  harmless. 
B.  soon  after  left  the  state.  After  judgment  was  obtained  against  P.  on 
the  note,  he  paid  the  same  ;  and  subsequently,  in  a  suit  against  B.  for 
the  amount,  B.  proposed  to  prove,  by  parole,  the  agreement  under  which 
P.  was  to  pay  the  note  and  B.  relinquish  to  Lim  the  lots  :  held,  that  parole 
proof  was  not  admissible,  and  that  such  an  agreement,  unless  in  writing, 
is  within  the  statute  of  fraud,  and  void. 

A  parole  promise  to  pay  tiie  debt  of  another,  without  consideration,  is  void 
by  the  statute  of  frauds,  even  if  that  promise  was  made  by  a  party  who 
signed  the  note  as  security  or  indorser. 

All  contracts  for  the  sale  of  land,  or  for  any  interest  in  or  concerning  them, 
should  be  in  writing ;  hence  an  agreement  by  B.  to  relinquiah  a  purchase 
of  lots  to  P.,  upon  condition  that  P.  would  pay  B.'a  note  to  D.,  which  was 
signed  by  P.  aa  security,  should  be  in  writing. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Greene,  J.  This  action  was  commenced 
by  Jesse  Purcell,  to  recover  from  Samuel  Bumford  the 
amount  of  a  judgment  paid  by  him  for  Bumford,  and 
which  had  been  rendered  against  Purcell,  on  a  note  which 
he  had  signed  as  security  for  Bumford.  Defendant,  in 
his  answer,  denied  the  indebtedness,  and  alleged  that 
plaintiff  agreed  to  pay  the  note,  and  take  certain  town  lots 
in  payment.  Plaintiff's  replication  re-asserts  the  in- 
debtedness, as  averred  in  the  petition,  and  denies  the 
allegations  in  the  answer  as  to  his  agreement  to  pay  the 
note  and  take  town  lots  in  return.  Trial  by  jury.  Ver- 
dict and  judgment  for  plaintiff. 

On  the  trial  below,  it  appeared  that  the  note  signed  by 
Samuel  Bumford   and  Jesse  Purcell  was  given  in  pay- 
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ment  of  certain  lots  bought  by  Bumford,  in  Maysville, 
Indiana ;  that  before  the  note  became  due,  Bumford  left 
the  state,  so  that  Purcell  had  the  note  to  pay ;  that  before 
Bumford  left  the  state,  and  before  the  note  became  due, 
Bumford  proposed  an  arrangement  with  Purcell,  who  was 
the  surety  on  the  note,  that  he  should  pay  the  same, 
and  take  Bumford's  place ;  and  agreed  to  relinquish  his 
right  to  said  lots  to  Purcell;  and  that  they  started  to 
a  magistrate's  office  to  perfect  the  arrangement.  The 
court  ruled  that  the  promise  of  Purcell  to  hold  and  save 
Bumford  from  liability  on  the  note  should  have  been 
in  writing  in  order  to  be  binding,  and  that  Bumford's 
relinquishment  of  title  in  said  lots  to  Purcell  should  have 
been  in  writing ;  and  that  parole  testimony  could  not  be 
received  to  establish  said  arrangements.  This  ruling  of 
the  court  is  assigned  for  error,  and  involves  two  pro- 
positions:  1.  That  Purcell's  undertaking  to  pay  the 
note  for  Bumford  must  be  in  writing.  2.  Bumford's 
agreement  to  relinquish  the  lots  to  Purcell  should  also  be 
in  writing. 

1.  The  first  proposition  comes  within  that  provision  of 
the  statute  of  frauds  which  excludes  evidence  of  a  con- 
tract, wherein  one  person  promises  to  answer  for  the  debt, 
default  or  miscarriage  of  another,  unless  such  contract  is 
in  writing.  Code,  §§  2409  and  2410.  This  is  a  uniform 
requirement  in  every  statute  of  frauds.  In  some  of  the 
states  it  has  been  held  that  such  contract  must  not  only 
be  in  writing,  but  the  consideration  must  be  good.  Wyinan 
V.  Gray,  7  Har.  and  J.,  409  ;  Elliott  v.  Giese,  id.,  457  ; 
Elder  v.  Warjield,  ib.,  391  ;  Munclay  v.  Ross,  3  Green, 
466  ;  Colgin  v.  Henley^  6  Leigh.,  85.  In  Gaston  v.  Moss, 
1  Baily,  14,  it  is  declared  that  a  promise  to  pay  the  debt, 
of  another,  without  consideration,  is  void  by  the  statute  of 
jfrauds,  unless  it  be  in  wi-iting.  Anderson  v.  Dams,  9 
Verm.,  136;  Clark  v.  Russel,  3  Dall.,  415;  Hoppork 
V.  Wilson,  1  South.,  149 ;  Ditts  v.  Parke,  ih.,  219 ; 
Youngs  v.  Sough,  3  Green,  27  ;  Boyce  v.  Ofvens,  2  McCord, 
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208;  Stephens  r.  Winn,  3  Brevard,  17 ;  Bronson  v.  Strand y 
2  McMullan,  372. 

In  Hodgkins  v.  Bond,  1  New  Hamp.,  284,  A.  and  B. 
gave  a  note  to  C,  and  afterwards,  in  order  to  procure  a 
further  day  of  payment,  agreed  to  procure  the  guaranty 
of  D.  ;  D.  accordingly  signed  the  note  in  blank,  and  said 
he  was  liable  for  its  payment :  held,  that  the  undertaking 
of  D.  was  to  pay  the  debt  of  another,  and  that  his  mere 
signature  was  not  a  memorandum  in  writing,  signed  by 
the  party  within  the  meaning  of  the  statute  of  frauds. 

In  the  case  at  bar,  it  is  true  that  Purcell  was  legally 
liable  as  surety  to  pay  the  note  to  the  holder,  but  that 
liability  did  not  exist  as  between  Purcell  and  Bumford. 
No  consideration  or  agreement  in  writing  had  passed 
between  them.  Bumford  agreed  to  relinquish  his  right  to 
the  lots,  but  did  not  do  so.  A  promise  to  release  is  not  a 
relinquishment.  A  promise  to  pay  is  not  a  payment. 
Even  an  agreement  in  writing  to  answer  for  the  debt  of 
another  has  been  held  to  be  void,  if  no  consideration  move 
between  the  plaintiff  and  defendant,  either  of  forbearance 
or  otherwise.  Elliott  v.  Giese,  7  Har.  and  J.,  45S  ;  Leon- 
ard V.  Vrendenhugh,  8  Johns.,  29  ;  Bailey  v.  Freeman, 
4  Johns.,  280  ;   Tainney  v.  Prince,  4  Pick.,  385. 

The  bill  of  exceptions  shows  that  the  parties  agreed  ta 
make  an  agreement,  but  the  agreement  was  not  closed. 
Consequently  the  relation  between  the  parties  was  not 
changed. 

If  the  promise  in  this  case  had  been  complete  and  abso- 
lute, and  founded  upon  an  actual  legal  transfer  of  the  lots 
to  Purcell  in  writing,  that  transfer,  coupled  with  Purcell's 
liability  to  pay  the  note  as  security  or  indorser,  would 
remove  the  case  from  the  statute.  In  Spann  v.  Baltzell, 
1  Branch.,  281,  it  is  decided  that  an  absolute  promise 
by  an  indorser  of  a  note,  founded  on  a  new  and  valu- 
able consideration,  to  pay  the  amount  of  such  note  to 
the  holder,  is  not  within  the  statute  of  frauds.  In  the 
absence   of    such    new    and    valuable   consideration,    or 
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if  the  promise  is  not  absolute,  only  conditional,  depend- 
ent upon  a  condition  to  be  performed,  it  follows  that 
such  promise  would  be  within  the  statute  and  void ;  and 
although  the  indorser  might  be  required  to  pay  the  note 
as  indorser  or  surety,  he  could  hold  the  maker  or  payor 
for  the  amount.  As  the  bill  of  exceptions  shows  that  the 
defendant  in  this  case  did  not  propose  to  prove  an  absolute 
promise  to  pay  the  note  founded  upon  a  new  and  valuable 
consideration,  the  court  very  properly  refused  to  admit 
parole  proof  of  such  promise.    -• 

2.  That  Bumford's  agreement  to  relinquish  the  lots  to 
Piu'cell  should  have  been  in  writing  cannot  be  questioned. 
All  contracts  for  the  sale  of  lands,  or  for  the  sale  of  any 
interest  in  or  concerning  them,  should  be  in  writing,  and 
signed  by  the  i^arty  to  be  charged  therewith.  This  prin- 
ciple is  recognized  in  every  state  of  the  Union,  and  is 
embodied  into  every  statute  of  frauds.  It  has  been  so 
long  and  so  generally  recognized  in  all  countries  where 
the  common  law  is  in  favor,  that  it  may  now  be  considered 
an  established  principle  of  law,  in  the  absence  of  the  stat- 
ute of  frauds.  Chitty  on  Con.,  241,  n.  1  ;  ib.,  243,  notes 
1  and2;  2  Stark  E v.,  347,  n.  1. 

We  find  in  Hasbrouck  v.  Tappen,  15  John.,  200,  a  case 
involving  principles  of  law  which  are  particularly  appro- 
priate to  this  case.  In  that  case,  it  was  held  that  when 
the  subject  matter  of  an  agreement  was  the  sale  of  land, 
a  parole  promise,  made  by  the  vendor,  that  he  would  take 
no  advantage  of  a  delay  of  performance  beyond  the  time 
fixed,  was  not  deemed  a  waver  of  the  party's  right  to 
recover  a  stipulated  sum,  as  liquidated  damages  for  not 
performing  on  the  day ;  such  promise  being  void  by  the 
statute  of  fraud,  and  therefore  incapable  of  affecting  the 
previous  contract. 

Upon  the  same  principle  in  this  case,  the  subject  matter 
of  the  agreement  being  the  sale  or  transfer  of  lots,  a  parole 
promise  made  by  the  security  to  pay  the  note  in  considera- 
tion of  a  transfer  of  the  land,  and  as  no  such  transfer  was 
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made,  the  entire  transaction,  for  a  double  reason,  slioiild  be 
considered  within  the  statute  of  fraud,  and  the  security 
should  not  be  deemed  as  having  waived  his  right  to  recover 
from  Bumford  the  amount  he  had  paid  for  him.  We  say 
for  a  double  reason,  because  this  contract,  as  stated  in 
the  bill  of  exceptions,  embraces  two  distinct  stipulations, 
neither  of  which  can  be  supported  by  evidence  under  the 
Code,  unless  it  be  in  writing,  and  signed  by  the  party 
charged,  or  by  his  lawfully  authorized  agent.  1.  The 
stipulation  wherein  one  person  promises  to  answer  for  the 
debt  of  another.  2.  The  stipulation  for  a  transfer  of  an 
interest  in  land.  Code,  §§  2409,  2410.  Similar  provisions 
have  been  either  expressly  adopted  or  recognized  as  com- 
mon law  throughout  the  United  States. 

The  policy  of  the  law  in  requiring  such  contracts  to 
be  reduced  to  writing,  and  subscribed  by  the  party  to  be 
affected,  is  founded  on  wisdom  and  justice.  Owing  to  the 
fallibility  of  memory,  and  the  uncertainty  of  parole  proof, 
the  common  law  had  very  wisely  forbidden  a  resort  to  that 
kind  of  proof,  to  vary,  contradict,  or  explain  a  written 
contract.  Nor  should  that  fallible  and  uncertain  kind  of 
proof  be  permitted  to  supersede  the  necessity  for  written 
contracts,  in  those  more  solemn  and  weighty  transactions 
between  men,  wherein  fraud  was  most  likely  to  enter. 
From  remotest  antiquity,  laws  have  required  more  form 
and  solemnity  in  real  estate  transactions  than  in  those 
affecting  mere  chattel  interests.  The  greater  stability, 
dignity  and  value  of  freehold,  rendered  it  all  important 
that  titles  thereto  should  become  matter  of  record,  and  be 
removed  as  far  as  possible  beyond  fraudulent  efforts. 

The  other  transactions  protected  under  the  statute  of 
fraud,  by  requiring  greater  formality  and  care,  are  mate- 
rially different  from  the  ordinary  transactions  in  business 
life,  wherein  the  utmost  facility  is  necessary  to  promote 
the  interests  of  trade  and  commerce.  Tlie  experience  of 
several  generations  has  demonstrated  the  great  utility  and 
wisdom  of  the  statute  of  frauds,  and  therefore  courts  shoukl 
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require  at  least  a  substantial  observance  of  those  salutary 
provisions.  For  that  reason,  the  decision  in  this  case 
should  not  be  disturbed. 

Judgment  affirmed. 

Cloud  and  0'  Conner,  for  appellant. 

W,  Q,  Woodfvard,  for  appellee. 
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Under  the  Code,  two  or  more  causes  of  action  may  be  united  in  the  same 
petition.  Hence  an  action  on  a  contract  performed  may  be  united  with 
an  action  on  account,  and  both  be  included  in  one  account.  This  will 
not  preclude  either  party  from  using  the  contract  as  evidence  of  the  items 
therein  designated. 

Where  a  special  contract  had  been  fully  performed  by  plaintiffs,  and  nothing 
remained  but  defendant's  liability  to  pay  the  money,  a  general  petition  on 
account  may  include  such  amount  due  on  the  special  contract. 

A  special  contract  to  furnish  an  engine  may  be  considered  abandoned  by 
defendant,  where  the  plaintiffs  proposed  and  were  ready  to  set  up  the 
engine  at  the  time  stipulated,  and  again  three  months  after,  but  both  times 
defendant  declined  having  it  done  ;  also  where  the  plan  of  the  engine 
subsequently  ordered  and  set  up  was  materially  changed,  by  direction  of 
defendant ;  and  also  where  defendant  acknowledged  the  correctness  of  an 
account,  subsequently  presented,  and  which  included  the  price  of  the 
engine. 

Appeal  fkom  Muscatine  District  Court. 

Opinion  hy  Greeke,  J.  F\irgus  Buford  &  Co.  com- 
menced this  suit  against  Henry  Funk,  on  au  account  for 
an  engine  and  sundry  items  from  their  machine  shop. 
Defendant's  answer  sets  forth  a  special  contract,  and 
claimed  damages  on  the  ground  that  the  engine  had  not 
been  furnished  according  to  contract.      The  replication 
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admitB  the  contract,  and  claims  that  plaintiffs  performed 
the  work  therein  specified,  with  such  variations  as  were 
subsequently  agreed  to  between  the  parties.  It  also  denies 
all  new  allegations  set  forth  in  the  answer.  Vv^'e  learn  from 
the  bill  of  exceptions  that  on  the  trial,  before  any  testi- 
mony was  offered  by  the  plaintiffs,  the  defendant  raised  an 
objection  that  the  action  would  not  lie  in  the  manner  and 
form  as  the  same  was  brought,  for  the  reason  that  the 
pleadings  show  there  was  a  special  contract,  which  should 
have  been  the  gravamen  of  the  action ;  whereupon  plain- 
tiffs' counsel  admitted  to  the  court  that  there  was  such  a 
bargain  made  in  writing  as  set  forth  in  defendant's  an- 
swer, which  was  signed  by  the  plaintiffs,  but  not  signed  by 
defendant,  and  was  not  in  plaintiffs'  possession;  that  plain- 
tiffs then  offered  to  prove  by  witnesses  then  present  that 
the  defendant  purchased  and  used  the  articles  mentioned 
in  the  three  bills  of  particulars  appended  to  the  original 
petition ;  that  the  dates  and  prices  thereto  affixed  were  the 
true  dates  and  the  true  value ;  that  on  the  date  stipulated 
for  furnishing  said  engine,  the  plaintiffs  were  ready  and 
willing  to  set  up  and  start  the  same,  agreeable  to  contract, 
but  the  defendant  was  not  ready  to  have  it  done  ;  that  at  a 
period  some  three  months  later,  the  plaintiffs  again  offered 
to  set  up  and  start  the  engine,  but  said  defendant  was 
not  even  then  ready  to  have  it  done;  that  November  19, 
1842,  and  after  nearly  all  the  items  had  been  furnished, 
plaintiffs  submitted  an  account  of  the  same  to  the  defend- 
ant, and  that  no  objection  was  made  to  the  account ;  that 
before  suit  was  brought,  defendant  told  witnesses  that  the 
engine  and  the  other  articles  furnished  by  the  plaintiffs 
were  good,  and  performed  well ;  that  defendant  had  used 
the  same  from  the  time  of  delivery  ;  that  defendant 
acknowledged  to  a  witness  who  was  authorized  to  present 
the  account  for  payment,  a  short  time  before  suit  was 
brought,  that  it  was  all  right,  except  a  very  small  item  of 
set  off  claimed  by  defendant  for  setting  up  the  engine, 
and  that  defendant  only  craved  a  little  more  time  on  the 
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account ;  that  the  said  defendant  had  from  time  to  time 
during  the  progress  and  delivery  of  the  various  items  in 
the  account  mentioned  made  general  payments  thereon  to 
the  amount  of  $350 ;  that  defendant  set  up  no  pretence 
that  the  articles  were  furnished  in  accordance  with  the 
written  contract  set  forth  in  defendant's  answer;  that 
partly  by  reason  of  great  alterations  in  defendant's  plans, 
and  for  other  unavoidable  reasons,  none  of  the  articles 
charged  in  the  account  were  furnished  within  the  time 
limited  by  the  written  contract,  and  very  few  of  them 
were  of  the  kind  therein  mentioned. 

The  court  refused  to  receive  testimony  of  the  foregoing 
facts,  and  decided  that  this  was  not  the  right  form  of 
action ;  that  the  action  should  have  been  founded  on  the 
agreement  set  forth  in  defendant's  answ^er ;  and  that  said 
answer  was  a  bar  to  this  action.  Therefore,  the  court  gave 
judgment  against  the  plaintiffs,  to  whicli  they  excepted 
and  took  an  appeal. 

Under  the  Code,  all  technical  forms  of  action  and  of 
pleadings  are  abolished,  §  1733.  Several  causes  of  action 
may  be  united  in  the  same  petition,  provided  they  affect 
all  the  parties  thereto  in  the  same  capacities,  and  if  suit 
on  all  might  be  brought  in  the  same  county,  §  1751. 

The  j)etition  in  this  case  was  founded  upon  an  account, 
and  a  copy  of  the  account  is  annexed  to  the  petition,  as 
required  by  §  1750.  This  account  includes  an  item  of 
$600  for  an  engine,  which  was  the  subject  of  a  written 
agreement.  It  also  includes  a  long  list  of  other  items  not 
included  in  the  agreement,  amounting  to  over  $300.  The 
price  of  the  engine  and  the  price  per  pound  for  castings 
are  the  same  in  the  account  and  in  the  agreement.  The 
agreement  then  supports  the  account.  So  far  as  tliey  are 
concerned,  independent  of  other  evidence,  there  is  no  con- 
flict or  variance  between  them.  But  the  account  claims 
the  price  of  many  items  not  referred  to  in  the  written 
instrument,  and  which  appear  to  have  been  furnished  inde- 
pendent of  that  instrument.     If,  then,  plaintiffs  had  a 
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cause  of  action  growing  out  of  tlie  written  contract,  and 
also  a  cause  of  action  for  machinery  and  work  furnished 
outside  of  that  contract,  it  follows  that  they  had  two  causes 
of  action,  and  under  §  1 751  of  the  Code,  both  causes  of  action 
might  be  united  in  the  same  petition,  and  both  be  included 
in  the  same  account  on  which  the  petition  is  founded. 
This  would  not  preclude  either  party  from  using  the  con- 
tract as  evidence  of  the  stipulated  price,  &c.,  of  the  item 
or  items  designated  by  such  contract. 

The  engine  was  charged  in  the  account  as  having  been 
fm-nished  by  the  plaintiffs  to  the  defendantt  This  assumes 
that  their  part  of  any  contract  in  reference  to  said  engine 
had  been  performed,  and  they  accordingly  sue  for  the  price 
of  the  engine.  They  do  not,  it  is  true,  sue  on  a  special 
contract,  or  on  s]3ecial  counts.  They  sue  under  the  Code, 
by  a  general  petition  on  account,  as  they  might  have  sued 
at  common  law  on  common  counts. 

It  was  decided  in  Gibson  v.  Povell,  5  Smedes  and  Marsh., 
712,  where  the  declaration  contained  a  count  upon  a  special 
contract,  and  also  the  common  counts,  and  where  the 
plaintiff  failed  to  show  a  right  to  recover  on  a  speciail 
count,  that  he  might  recover  on  the  common  count,  where 
the  case  showed  that  if  there  had  been  no  special  contract, 
he  might  have  recovered  under  the  common  counts. 
When  we  consider  that  this  principle  of  pleading  was 
decided  at  common  law,  the  propriety  of  authorizing  a 
recovery  on  a  petition  under  the  Code,  founded  upon  an 
account  in  harmony  with  the  special  contract,  cannot  be 
questioned. 

In  Massachusetts  it  is  held  that  when  a  special  contract 
has  been  performed,  so  that  an  obligation  to  pay  money  is 
all  that  remains,  a  declaration  on  the  common  counts  is 
sufficient.  Fulton  v.  Dickinson^  10  Mass.,  287.  As  the 
contract  in  the  present  case  had  been  performed,  so  far  as 
the  plaintiffs  were  concerned,  and  as  nothing  but  payment 
remained,  it  follows  that  plaintiffs  might  recover  under  a 
general  petition. 


IOWA  CITY,  1854.  497 

Buford  &  Co.  V.  Funk. 

Altbougli  it  lias  been  decided  that  in  case  of  a  special 
contract  the  plaintiff  cannot  recover  on  a  general  count, 
still  such  is  the  case  only  when  the  contract  is  open  and 
in  full  force.  Craimer  v.  Graham,  1  Black.,  406.  If  that 
doctrine  is  correct,  it  could  not  be  made  appropriate  to 
this  case,  for  the  obvious  reason  that  this  contract  was 
not  open  and  in  full  force.  As  shown  by  the  bill  of 
exceptions,  the  contract  in  this  case  had  been  in  effect 
abandoned. 

1 .  By  having  the  plan  of  the  engine  materially  changed. 

2.  By  not  being  ready  and  willing  to  have  the  same  set 
up  on  two  different  occasions  when  plaintiffs  were  ready, 
and  offered  to  do  so. 

3.  By  acknowledging  long  after  the  contract  the  cor- 
rect uess  of  the  account  on  which  the  suit  was  founded, 
and  which  included  the  price  of  the  engine  furnished  by 
plaintiffs. 

In  Byrd  v.  Bertrand^  2  Eno^.,  321,  A.,  B.,  and  C,  agreed 
with  D.,  in  writing,  under  seal,  that  they  would  build  a 
house  for  him,  and  have  it  completed  by  a  certain  day. 
They  failed  to  complete  the  work  by  the  time.  It  was 
then  agreed  by  C.  and  D.,  that  C.  should  go  on  and  complete 
the  work  according  to  the  specifications  in  the  original 
contract.  Held,  that  this  was  a  new  contract,  but  that 
the  original  contract  was  admissible  in  evidence  to  show 
the  terms  and  stipulations  of  the  new  contract. 

So  in  Munroe  v.  Perkins.)  9  Pick.,  298,  after  a  special 
contract  had  been  made,  the  defendant  verbally  promised 
the  plaintiff  that  he  should  be  paid  for  his  labor  and 
stock,  and  should  not  suffer,  and  under  tliat  promise  be 
proceeded  and  completed  the  building.  Held,  that  plain- 
tiff might  maintain  an  action  upon  the  parole  agreement. 
See  also  Delacroix  v.  Bulldej,  13  Wend.,  71  ;  Shaw  v. 
Lewiston  Turnpike  Company,  2  Penn.,  454  ;  Baldwin  v. 
Farnsworth,  1  Fairf.,  414 ;  Reed  v.  McGrew,  5  Ham.,  380. 

We  find  a  case  from  Vermont  particularly  in  point,  in 
which  a  contract  was  made  to  deliver  certain  furnace 
Vol.  IV.  33 


498  SUPHEME  COURT  CASES, 

Buford  &  Co.  V.  Funk. 

castings  to  a  certain  amount  upon  a  credit  of  a  year ; 
and  it  was  held  that  a  refusal  to  receive  a  load  of  the 
castings  put  an  end  to  the  contract  as  to  the  obligation 
to  deliver  the  balance,  and  also  as  to  giving  the  stipulated 
credit  for  the  amount  delivered,  and  that  an  action  might 
be  sustained  immediately  for  the  amount  delivered.  It 
was  also  held  that  an  action  on  book  account  was  the 
proper  action.     Tyson  \.  Doe,  15  Ver.,  571. 

Apply  the  principle  of  that  case  to  this.  At  the  time 
stipulated  in  the  contract  in  this  case,  plaintiffs  offered 
to  deliver  the  engine  and  put  it  up,  but  defendant  was 
not  ready,  and  refused  to  have  it  done.  Again,  in  three 
months,  a  like  offer  was  made  and  refused.  After  keep- 
ing the  engine  on  hand  three  months  for  defendant, 
and  he  still  refusing  to  take  it,  the  plaintiffs  had  a  right 
to  regard  the  contract  as  rescinded,  and  were  no  longer 
under  obligations  to  furnish  the  engine  under  that  con- 
tract. It  would  be  unreasonable  to  say  that  plaintiffs 
were  required  to  keep  the  machinery  on  hand  without 
payment  or  interest  for  a  longer  period  than  three  months. 
This  act  of  itself  then  amounted  to  a  rescission  of  the 
contract  so  far  as  any  obligation  on  the  part  of  plaintiffs 
were  concerned. 

A  violation  (^  a  contract  by  one  of  the  parties  to  a 
written  agreement  is  sufficient  to  authorize  the  other 
party  to  abandon  it,  and  sue  for  the  injury  sustained. 
Martin  v.  Chapman^  6  Port.,  344. 

After  thus  rescinding  the  written  contract,  the  defendant 
obtained  of  plaintiffs,  as  appears  by  the  bill  of  exceptions, 
a  different  engine  from  that  described  in  the  original 
contract,  and  expressed  himself  as  well  satisfied  with  its 
operation.  This  act  also  shows  an  abandonment  of  the 
written  contract,  and  created  a  liability  under  a  new  parole 
contract.  But  it  seems  that  this  engine  was  furnished  at 
the  same  price  as  that  named  in  the  written  contract. 

The  third  act  of  rescission  of  the  original  written  con- 
tract was  at  a  still  later  period,  when  defendant  expressed 
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himself  satisfied  with  the  plaintiffs'  account,  which  in- 
cluded the  item  of  the  engine. 

Under  the  foregoing  views,  it  clearly  follows  that  the 
court  below  erred : 

1.  In  deciding  the  testimony  to  be  inadmissible. 

2.  In  deciding  that  this  was   not   the   right  form  of 
action. 

3.  In  deciding  that  the  action  should  have  been  founded 
on  the  original  written  agreement. 

4.  In  deciding  that  defendant's  answer  was  a  bar  to 
plaintiffs'  action. 

5.  In  rendering  judgment  against  the  plaintiffs. 

Judgment  reversed. 
Stephen  Whicker y  for  appellanta. 
J,  Scott  Richman,  for  appellee. 


600  SUPREME  COURT  CASES, 

Fouts  V.  The  State. 


FOUTS  V.  THE  STATE. 

The  words,  "  with  malice  aforethought,"  are  necessary  in  defining  murder, 
either  in  the  first  or  second  degree  ;  and  in  order  to  charge  murder  in  the 
first  degree,  the  indictment  should  also  allege  the  killing  to  have  been 
"  willful,  deliberate  and  premeditated,"  or  that  it  was  done  in  perpetrating 
some  one  of  the  crimes  enumerated  in  §  2569  of  the  Code. 

The  distinction  between  murder  in  the  first  and  murder  in  the  second  degree 
under  the  Code  defined. 

An  indictment  alleging  the  killing  to  have  been  '*  willfully,  feloniously  and 
unlawfully"  done,  and  also  "ivith  malice  aforethought,"  is  not  suflSciently 
descriptive  of  the  crime  of  murder  in  the  first  degree,  but  it  is  suflScient 
for  the  crime  of  murder  in  the  second  degree; 

An  indictment  for  murder  in  the  first  degree  is  not  good,  unless  it  shows  the 
murder  to  have  been  committed  in  some  one  of  the  methods  specified  by 
§  2569  of  the  Code. 

A  good  indictment  for  murder  at  common  law  will  not  include  murder  in 
the  first  degree  under  the  Code. 

Where  the  statute  uses  descriptive  language  to  define  an  ofiense,  that  lan- 
guage must  be  followed  in  the  indictment,  or  words  of  the  same  meaning 
must  be  used. 

The  words,  "  with  malice  aforethought,"  do  not  include  nor  mean  the  same 
as  the  words,  "  deliberate  and  premeditated." 

A  prisoner  cannot  be  made  to  sufier  the  penalties  of  murder  in  the  firsl 
degree  under  an  indictment  which  is  good  only  for  murder  in  the  second 
degree;  nor  can  the  jury  go  beyond  the  indictment  by  finding  the  defend- 
ant guilty  in  a  higher  degree  than  he  stands  charged. 

The  court  charged  the  jury  that  if  a  design  to  kill  was  formed  "  at  the  time 
the  blow  was  struck  with  the  knife,  it  is  a  willful,  deliberate,  premeditated 
killing,  and  therefore  murder  in  the  first  degree:"  held,  that  this  is  erro- 
neous; that,  in  order  to  constitute  murder  in  the  first  degree,  the  design 
should  be  formed  before  the  blow  was  struck. 

Where  insanity  is  set  up  as  a  defense  to  murder,  it  should  clearly  appear 
that  the  defendant  was  laboring  under  such  a  mental  delusion  as  irre- 
sistibly and  uncontrolably  forced  him  to  commit  the  crime. 

Insanity  cannot  be  set  up  as  a  defense  to  an  indictment,  unless  it  appears 
that  the  defendant's  mind,  at  the  time  of  the  ofiense,  was  so  deranged 
that  he  did  not  know  the  nature  of  the  crime,  or  that  he  was  so  really 
deluded  that  he  did  not  know  he  was  doing  wrong. 

Error  to  Warren  District  Court. 
Opinion  hy  Greene,  J,     Pleasant  Fouts,  the  plaintiff  in 
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€rror,  was  indicted  in  Polk  county,  for  the  murder  of  his 
wife,  Ruth  Fouts,  August  9,  1854.  The  venue  was  first 
changed  to  Jasper,  and  thence  to  Warren  district  court, 
where  the  prisoner  was  tried  and  convicted  of  murder  in  the 
first  degree.  He  was  sentenced  to  be  executed  December 
15,  1854,  but  before  that  day  the  writ  of  error  which 
brought  the  case  to  this  court  was  granted.  Several  errors " 
are  assigned,  all  of  which  may  be  considered  under  three 
heads. 

It  is  contended  in  behalf  of  .the  prisoner,  that  the  indict- 
ment charges  the  crime  of  murder  in  the  second  degree 
only,  and  cannot  justify  a  verdict  and  sentence  in  the  first 
degree.  The  indictment  contains  four  counts.  The  first 
alleges  that  Pleasant  Fouts,  &c.,  &c.,  "did  willfully, 
feluniously,  unlawfully,  and  with  malice  aforethought, 
with  force  and  arms,  and  with  a  certain  knife,  made  of  iron 
and  steel,  in  his  right  hand  then  and  there  held,  which 
knife  has  been  destroyed  or  withheld  by  the  said  Fouts  and 
cannot  be  found,  make  an  assault  upon  one  Ruth  Fouts, 
then  and  there  being  in  the  peace  of  the  state,  and  then 
and  there  willfully,  feloniously,  unlawfully,  and  with 
malice  aforethought,  with  the  knife  in  his  right  hand  then 
and  there  held,  did  strike,  and  thrust,  cut  and  stab  her, 
the  said  Ruth  Fouts,  upon  the  neck  and  throat ;  and 
the  said  Pleasant  Fouts,  with  the  knife  aforesaid,  by  the 
striking,  thrusting,  cutting  and  stabbing  aforesaid  upon 
the  neck  and  throat  of  her,  the  said  Ruth  Fouts,  did  then 
and  there  give  unto  her,  the  said  Ruth  Fouts,  several,  to 
wit :  two  mortal  wounds,  one  of  the  length  of  three  inches, 
and  of  the  depth  of  two  inches,  upon  the  neck  and  throat 
of  her  the  said  Ruth  Fouts,  of  which  mortal  wounds,  she, 
the  said  Ruth  Fouts,  then  and  there  in  the  county  of  Polk 
aforesaid,  and  in  the  township  of  Jeiferson  in  said  county 
of  Polk,  on  the  9th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-four,  did  immediately 
die.  And  so  the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  Pleasant  Fouts  did  her, 
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the  said  Ruth  Fonts,  at  the  time  and  place  aforesaid,  and 
in  the  manner  and  by  the  means  aforesaid,  willfully, 
feloniously  and  unlawfully,  and  with  his  malice  afore- 
thought, kill  and  murder,  against  the  peace  and  dignity 
of  the  state  of  Iowa,  contrary  to  the  statute  in  such  case 
made  and  provided." 

The  second  count  is  the  same  as  the  first,  with  a  slight 
difference  in  reference  to  the  wounds.  It  speaks  of  but 
one  mortal  wound,  and  describes  that  as  being  on  the  right 
side  of  the  neck. 

The  third  and  fourth  counts  are  also  very  similar  to  the 
first,  only  in  reference  to  the  wounds.  The  one  describing 
only  one  mortal  wound,  as  inflicted  on  the  neck  and  throat. 
The  other  gives  no  description  of  the  wounds,  but  charges 
that  he  struck,  stabbed  and  cut  her  on  the  neck,  throat 
and  gullet. 

We  have  quoted  thus  largely  from  the  indictment,  and 
are  thus  explicit  in  reference  to  each  count,  so  as  to  show 
whether  it  conforms  sufficiently  to  the  requirements  of  the 
Code  in  describing  murder  in  the  first  degree.  It  will  be 
observed  that  so  far  as  the  facts  are  charged,  so  far  as  the 
legal  statement  and  descriptive  words  of  the  crime  are 
given,  each  count  is  an  exact  copy  of  the  first,  and  differs 
very  slightly  from  that,  only  in  locating  and  describing  the 
wound  from  which  death  ensued. 

The  Code  declares :  "  Whoever  kills  any  human  being 
with  malice  aforethought,  either  express  or  implied,  is 
guilty  of  murder,"  §  2568.  Each  count  in  the  indictment,  • 
then,  although  very  redundant  in  words,  very  fully  and 
amply  describes  the  prisoner  to  be  guilty  of  murder,  for  each 
charges  him  with  having  killed  a  human  being  with  malice 
aforethought.  The  next  point  to  be  settled  is  whether  it 
defines  the  murder  in  the  first  or  only  in  the  second  degree. 

Section  2569 :  "  All  mm'der  which  is  perpetrated  by 
means  of  poison  or  lying  in  wait,  or  any  other  kind  of 
willful,  deliberate  and  premeditated  killing,  or  which  is 
committed  in  the  perpetration,  or  attempt  to  perpetrate  any 
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arson,  rape  or  robbery,  mayliem,  or  burglary,  is  murder  of 
the  first  degree,  and  shall  be  punished  with  death." 

Now,  the  question  arises,  Can  this  indictmeut,  under  any 
fair  construction  of  words,  or  analogy  of  meaning,  come 
within  any  specification  of  murder  in  the  first  degree,  as 
defined  by  this  section.  The  nearest  approximation  the 
indictment  can  make  towards  coming  within  the  meaning 
of  this  section,  may  be  found  in  the  words  :  "  Or  any  other 
kind  Qiiwillfuly  deliberate  amd premeditated  killing.''''  "  Any 
other  kind,''''  resembling  in  deliberate,  premeditated  will- 
fulness, the  act  of  murder  by  ''  poison,"  or  "  by  lying  in 
wait."  At  a  glance,  it  must  be  seen  that  the  indictment  in 
this  case  describes  no  such  "  deliberate,  premeditated  kill- 
ing,^'' nor  is  the  murder  alleged  to  have  been  committed 
in  connection  with  the  perpetration  of  any  "  arson,  rape, 
robbery,  mayhem  or  burglary."  The  nearest  it  comes  to 
any  of  these,  is  in  alleging  the  crime  to  have  been  willfully, 
feloniously  and  unlawfully  done  with  malice  aforethought. 
But  this  "malice  aforethought"  is  an  essential  element 
to  murder  of  the  second  degree  as  well  as  the  first.  Such 
malice  would,  however,  be  implied  under  any  charge  of 
murder  as  defined  in  §  2569,  as  of  the  first  degree. 

In  this  connection,  it  may  be  well  to  see  how  murder  of 
the  second  degree  is  defined  by  the  Code,  §  2570.  "  Who- 
ever commits  murder  otherwise  than  is  set  forth  in  the 
preceding  section,  is  guilty  of  murder  in  the  second  degree, 
and  shall  be  punished  by  imprisonment  in  the  penitentiary 
for  life,  or  for  a  term  of  not  less  than  ten  years." 

This  section,  and  this  only,  embraces  the  indictment  in 
the  present  case.  "  Under  §§  2568,  2570,  the  indictment 
may  be  appropriately  classed  as  defining  the  crime  of 
murder  in  the  second  deirree. 

While  the  indictment  would  be  good  for  the  crime  of 
murder  in  the  first  degree,  at  common  law,  and  perhaps 
good  in  nearly  every  other  state  in  the  Union,  where  that 
crime  is  defined  by  statute,  still,  under  the  Code  of  Iowa, 
it  cannot  be  considered  as  comprising  that  first  of  crimes, 
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whicli  exacts  a  forfeiture  of  life  as  its  penalty.  Under  the 
Code  of  Iowa,  it  may  be  truly  said,  that  our  state  has  taken 
a  very  long  stride  towards  the  abolition  of  capital  punish- 
ment. That  severest  penalty  can  only  be  inflicted  in  a 
very  few  well  deiined  cases.  That  which  would  constitute 
a  murder  at  common  law  is  not  sufficient.  A  murder 
committed  "willfully,  feloniously  and  unlawfully,"  and 
also  committed  with  "  malice  aforethought,"  is  not  suffi- 
cient. It  must  also  have  been  committed  under  some  one 
of  the  few  and  peculiar  circumstances  defined  by  §  2569  of 
the  Code.  To  but  few  of  the  multiform  cases  of  murder  can 
the  penalty  of  death  be  inflicted.  Legislative  intention  is 
so  obviously  expressed  on  this  subject,  that  there  is  no  room 
for  cavil.  It  is  clear  that  a  murder,  charged  under  the 
circumstances  and  motives  designated  by  the  indictment 
before  us,  is  not  a  crime  which  our  law  makers  could  have 
intended  to  designate  as  a  murder  in  the  first  degree.  It 
is  not  charged  to  have  been  perpetrated  by  "  poison  "  or 
"  by  lying  in  wait,"  or  any  other  kind  of  willful,  deliberate 
and  premeditated  killing ;  nor  charged  as  being  in  any  way 
connected  with  the  crimes  of  ''  arson,  rape,  robbery,  may- 
hem or  burglary."  If  committed  with  mere  malice  afore- 
thought, with  any  other  of  the  long  list  of  crimes,  it  is  not 
murder  of  the  first  degree.  It  is  not  punishable  with  death. 
It  is  mm^der  in  the  second  degree,  and  punishable  only  by 
imprisonment.  In  order  to  present  a  case  of  murder  in 
the  first  degree,  it  is  obvious  that  the  indictment  should 
have  charged,  in  addition  to  the  "  malice  aforethought," 
tliat  the  crime  was  committed  willfully,  deliberately  and 
[)remeditatedly. 

The  Attorney- General  argues,  that  as  the  indictment 
makes  every  necessary  averment  to  cover  the  crime  of 
murder  in  the  first  degree  at  common  law,  and  as  the 
greater  includes  the  less  offense,  the  indictment  covers  the 
crime  of  murder  in  the  first  degree  under  the  Code.  True, 
the  greater  includes  the  less  degree  of  crime,  but  it  is  not 
true  that  a  common  law  indictment  for  murder  in  the  first 
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degree  is  sufficiently  comprehensive  to  include  the  greater 
degree  of  crime  as  defined  by  the  Code.  It  may  include 
all  in  the  second  degree,  but  it  cannot  include  the  first, 
for  the  obvious  reason  that  the  Code  requires  more  to 
establish  that  crime  in  the  first  degree  than  is  required 
at  common  law.  Under  the  Code,  additional  facts  must 
be  alleged,  as  shown  by  §  2569.  In  a  case  like  the 
IH-esent,  the  indictment  must  find  that  the  killing  was 
''  deliberate  "  and  "  premeditated,"  as  well  as  willful 
and  with  malice  aforethought.  In  this  instance,  then, 
the  Attorney-General  seeks  to  reverse  the  rule,  and  in- 
clude the  greater  in  the  less  ofiense.  While  the  indict- 
ment would  comprise  every  case  of  murder  in  the  second 
degree  under  the  Code,  it  does  not  comprise  any  case  of 
murder  in  the  first  .degree. 

Again,  it  is  claimed  for  the  state,  that  the  words,  "  with 
malice  aforethought,"  embrace  in  substance  the  words, 
**  deliberate  and  premeditated."  We  have  already  shown 
that  there  must  be  this  malice  aforethought  in  murder  of 
the  second  degree.  In  the  first  degree  the  same  malice 
aforethought  must  appear,  and  it  must  also  appear  that 
the  killing  was  deliberate  and  premeditated.  It  must 
appear  that  the  killing  was  premeditated  as  well  as  the 
malice.  Malice  may  be  aforethought  prepense  or  preme- 
ditated, and  still  there  may  be  no  deliberate,  premeditated 
purpose  to  murder.  Tlie  one  may  grow  out  of  the  other, 
but  still  difier  from  the  other  as  much  as  cause  difiers  from 
efi;ect.  Malice,  long  harbored  and  encouraged  by  perverse 
minds,  may  lead  to  a  deliberate  and  premeditated  deter- 
mination to  destroy  the  object  of  its  malevolence.  Again, 
malice  aforethought  may  exist  without  the  slightest  pre- 
determination to  commit  a  murder  or  an  overt  wron":,  until 
aroused  by  some  unexpected  incident,  when  the  passion 
gets  the  better  of  the  man,  and  he  inflicts  the  deadly  blow, 
which  a  moment  before,  or  a  moment  after,  he  would  not 
have  done.  In  the  one  case  an  object  is  attained,  revenge 
is  satiated,  until  again  aroused  in  the  remorseless  spirit 
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towards  some  otlier  unfortunate  victim.  In  the  other,  the 
culprit  of  impulse,  regret,  remorse  and  shame  mark  his 
brow,  and  prove  that  he  would  give  worlds  if  he  could 
restore  the  life  he  had  taken  in  the  heat  of  passion.  Truly, 
the  deliberate,  premeditated  murderer  is  worthy  of  death. 
He  who  rejoices  in  his  deed  of  blood,  he  who  is  so  far  fallen 
below  ordinary  humanity  as  to  deliberate  coolly  on  mur- 
dering a  fellow  being,  is  no  longer  worthy  of  social  pro- 
tection, and  forfeits  all  claims  to  that  life  which  he  in  his 
depravity  would  wrest  from  others.  But  he  who  murders 
without  premeditation,  and  earnestly  regrets  his  deed  of 
rashness,  has  some  claim  upon  humanity.  His  penitence 
should  receive  Christian  forbearance. 

Hence,  we  say,  this  peculiar  feature  in  our  Code,  in 
defining  the  degrees  of  murder,  and  in  mitigating  accord- 
ingly the  degrees  of  penalty,  is  illustrative  of  progressivo 
wisdom  and  of  true  Christian  charity. 

It  is  true,  as  stated  by  the  Attorney-General,  that  the 
very  words  of  the  statute  need  not  be  followed  if  words  of 
the  same  meaning  are  used.  But  the  great  discrepancy 
between  the  indictment  in  this  case  and  the  law  of  murder 
in  the  first  degree,  as  defined  by  the  Code,  must  be  appa- 
rent to  the  most  superficial  inspection.  In  quoting  from 
each,  we  have  sufficiently  illustrated  their  great  disparity. 
Agreeable  to  the  repeated  ruling  of  this  court  in  reference 
to  indictments,  this  one  cannot  be  supported  by  §  2569. 
When  th*^  question  has  been  before  us,  we  have  uniformly 
decided  that  where  the  statute  uses  descriptive  language 
to  define  a  public  off'ense,  that  language  must  be  followed, 
or  words  of  the  same  meaning  must  be  used.  State  v. 
Morse,  1  G.  Greene,  503  ;  State  v.  Chambers ,  2  ^^.,  306  ; 
Nash  V.  State,  ib.,  286.  In  many  other  cases  we  have  in 
effect  decided  that  the  same  language,  or  language  sub- 
stantially the  same,  must  be  used. 

We  conclude,  then,  that  the  indictment  in  this  case  is 
good  for  murder  in  the  second  but  not  in  the  first  degree  j 
and  therefore  it  follows  that  the  prisoner  can  only  be  sen- 
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teiiced  to  suffer  the  penalties  of  murder  in  tlie  second 
degree. 

But  we  are  told  that  the  Code  leaves  that  question  to  the 
determination  of  the  jury.  Section  2571 :  "  Upon  the  trial 
of  an  indictment  for  mm-der,  the  jury,  if  they  find  the  de- 
fendant guilty,  must  inquire,  and  by  their  verdict  ascertain, 
whether  he  be  guilty  of  murder  in  the  first  or  in  the  second 
degree."  True,  that  question  is  left  to  the  jury ;  still,  the 
jury  cannot  go  beyond  the  indictment.  They  cannot  find 
a  person  guilty  of  an  offense  greater  than  that  with  which 
he  is  charged  by  the  grand  jury.  That  section  is  only 
appropriate  to  an  indictment  good  under  the  Code  for 
murder  in  the  first  degree.  If  good  in  the  first  degree,  it 
necessarily  includes  the  second,  as  the  less  offense.  But 
if  the  indictment  is  only  good  to  the  extent  of  the  less 
offense,  it  cannot  include  the  greater.  The  Code  provides 
that,  "  On  an  indictment  for  a  public  offense,  admitting 
of  different  degrees,  the  defendant  may  be  convicted  of 
such  offense  on  any  degree  lower  than  that  charged  in 
form  in  such  indictment,"  §  2918.  But  clearly,  a  de- 
fendant cannot  be  found  guilty  of  a  higher  degree  of  crime 
than  that  charged.  The  greater  is  not  included  in  the 
less  ;  the  minor  cannot  embrace  the  major.  Therefore,  an 
indictment  for  murder  in  the  second  degree  cannot  justily 
conviction  in  the  first  degree. 

Objections  are  urged  to  the  instructions  given  by  the 
court.  The  court  charged  the  jury  that,  "  The  premedita- 
tioQ  or  intent  to  murder  need  not  be  for  a  week  or  an  hour, 
nor  even  for  a  moment.  If  you  believe  there  was  a  design 
and  a  determination  to  kill  distinctly  formed  in  the  mind  at 
any  moment  before,  or  at  the  time  the  blow  was  struck  with 
the  knife,  itwas  awillful,  deliberate  and  premeditated  kill- 
ing, and,  therefore,  mm-der  in  the  first  degree."  This 
charge  goes  too  far.  Such  a  design  to  kill'  would  show 
malice  aforethought,  for  in  that  it  is  only  necessary  that 
there  be  a  formed  design  to  kill ;  and  such  design  may  be 
conceived  at  the  moment  the  fatal  blow  is  given.     But  we 
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iiave  already  shown  tliat  our  Code  requires  something  more 
than  this  to  establish  murder  in  the  first  degree.  It  requires 
at  least  a  little  time  to  deliberate,  to  jur^^-meditate  the  kill- 
ing. It  is  not  consistent  to  say  that  a.  j^revious  design  to 
do  a  thing  may  be  formed  at  the  very  time  tlie  thing  is 
done.  Still,  such  pre-determination  may  be  inferred,  from 
many  circumstances,  without  direct  proof.  If  the  deter- 
mination to  kill  was  only  aroused  at  the  time  the  blow  was 
struck,  if  it  was  only  the  instantaneous  result  of  an  aroused 
passion,  it  was  not  a  "  deliberate  and  premeditated  "  act. 
A  fatal  blow,  struck  under  such  momentary  impulse,  might 
be  murder  in  the  second  degree,  but  not  in  the  first,  as 
already  indicated  in  this  opinion.  This  instruction,  then, 
was  erroneous  ;  but  only  so  in  its  application  to  the  degree 
of  the  offense,  and,  therefore,  will  not  justify  a  new  trial. 
The  effect  of  the  error  is  removed  by  abating  the  judgment 
to  murder  in  the  second  degree. 

In  this,  as  in  too  many  other  cases  of  murder,  insanity 
was  set  up  as  a  defense,  and  the  court  instructed  the  jury 
in  these  words :  "  Before  you  can  acquit  on  the  ground  of 
insanity,  you  must  be  clearly  satisfied  that  at  the  time 
the  defendant  committed  the  homicide,  he  was  laboring 
under  a  mental  delusion  or  monomania,  such  as  irresistibly 
and  uncontrolably  forced  him  to  commit  the  crime."  In 
this  we  can  see  no  error.  If  a  man  has  reason  sufficient  to 
discriminate  between  right  and  wrong,  in  reference  to  the 
act  about  to  be  committed  by  him,  and  if  the  will  to  do  the 
right  is  not  overcome  by  some  real  delusion,  clearly  appa- 
rent, in  reference  to  the  object  upon  which  the  act  is  com- 
mitted, he  should  be  held  criminally  responsible.  In  The 
Commonwealth  v.  Rogers,  7  Met.,  500,  it  was  held  that  a 
party  indicted  is  not  entitled  to  an  acquittal  on  the  ground 
of  insanity,  if,  at  the  time  of  the  alleged  offense,  he  had 
capacity  and  reason  sufficient  to  enable  him  to  distinguish 
between  right  and  wrong,  and  understood  the  nature,  char- 
acter and  consequences  of  his  act,  and  had  mental  power 
sufficient  to  apply  that  knowledge  to  his  own  case.     But  a 
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party  is  not  responsible  for  an  act  done  under  an  uncon- 
trolable  impulse,  resulting  directly  from  mental  derange- 
ment, or  from  the  delusion  of  the  party,  amounting  to  a 
real  and  firm  belief  of  the  existence  of  a  fact,  which,  if 
true,  might  show  his  criminal  act  to  be  justifiable. 

In  Commonmealtlt  v.  Mosler,  4  Barr.,  264,  it  is  decided 
that  insanity  will  not  constitute  a  proper  ground  of  defense 
to  a  criminal  accusation,  unless  it  is  shown  to  exist  to 
such  an  extent  as  to  blind  its  subject  to  the  consequences 
of  his  acts,  and  deprive  him-  of  all  freedom  of  agency. 
People  V.  Pine^  2  Barb.,  566;  Freeman  v.  People^  4 
Denio,  9. 

From  the  authorities,  we  conclude  that  insanity  cannot 
be  set  up  as  a  defense  to  an  indictment,  unless  it  appears 
that  the  defendant's  mind,  at  the  time  of  committing  the 
ofiense,  was  so  deranged  that  he  did  not  know  the  nature 
of  the  ofiense,  or  that  he  was  so  really  deluded  that  he  did 
not  know  he  was  doing  wrong.  Upon  this  point,  then, 
we  think  the  instruction  given  by  the  court  is  not  erro- 
neous. But  upon  the  other  points  abeady  considered,  the 
judgment  of  the  court  below  will  be  set  aside,  and  a  judg- 
ment be  rendered  in  this  court  for  murder  in  the  second 
degree,  and  the  defendant  will  be  punished  by  imprison- 
ment in  the  penitentiary  for  life. 

Judgment  reversed. 

Isaxui  Parish^  C,  Bates  and  D,  0,  Finch^  fop  plaintiff  in 
error. 

D,  C.  Cloud,  Attorney- General f  for  the  state. 
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COLE  V.  rORTER  et  al 

A  demurrer  should  specify  the  precise  ground  of  ohjection,  and  show  in 
what  respect  the  pleading  is  claimed  to  be  legally  insufficient. 

The  Code  directs  execution  sales  to  be  made  between  nine  o'clock  in  the 
forenoon  and  four  o'clock  in  the  afternoon ;  but  where  a  notice  of  sale 
fixed  the  time  of  sale  as  between  the  hours  of  two  and  five  o'clock  in  the 
afternoon :  held,  that  a  valid  sale  might  be  made  under  such  notice,  as  it 
will  not  be  presumed  that  the  officer  sold  the  property  after  the  time 
directed  by  the  Code. 

It  will  be  presumed  that  an  officer  has  done  his  duty  till  the  contraiy 
appears. 

Appeal  from  Jackson  District  Court. 

Opinion  by  Greene,  J.  This  petition  was  filed  by- 
Eli  Cole  against  Porter  and  others.  Petitioner  claimed 
to  have  purchased  a  certain  lot  in  the  town  of  Bellevue, 
under  a  mortgage  sale,  and  by  an  agreement  with  the 
parties  in  interest  it  was  agreed  that  the  purchase 
money  should  be  paid  over  to  that  party  in  whose  favor 
a  certain  suit  pending  in  the  district  court  might  be 
decided.  Defendants'  demurrer  to  the  petition  was  sus- 
tained. The  demurrer  alleges  two  objections  to  the 
petition :  1.  That  plaintiffs  case  as  stated  is  insufficient 
in  law  to  entitle  him  to  the  relief  prayed  for.  2.  "  Because 
it  appears  from  the  plaintiffs  petition,  and  the  exhibits 
thereto  annexed,  that  the  notice  under  which  the  alleged 
sale  was  made,  and  under  which  plaintiff  claims,  is 
illegal,  and  insufficient  in  this,  to  wit:  Said  property 
was  advertised  to  be  sold  on  the  9th  day  of  July,  1853, 
between  the  hours  of  two  and  five  p.m.,  whereas  the  law 
requires  the  sale  to  be  made  between  the  hours  of  nine 
and  four  o'clock  of  the  same  day,  and  that  the  petition 
further  shows  that  the  sale  took  place  in  compliance  with 
said  notice." 

1.  The  first  objection  alleged  in  the  demurrer  is  so 
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general  that  it  cannot  be  entertained  under  the  Code. 
Indeed,  it  docs  not  appear  to  have  been  relied  upon  bj 
appellant's  counsel.  The  Code  abolishes  demurrers  for 
formal  defects ;  and  for  substantial  defects  it  requires  the 
true  grounds  of  objection  to  be  set  forth,  §  1754.  A 
demurrer  should  specify  the  precise  ground  of  objection. 
It  should  show  in  what  respect  the  pleading  is  claimed  to 
be  legally  insufficient.  The  first  ground  of  objection  made 
by  the  demurrer  strikes  at  random,  and  indiscriminately 
at  the  whole  petition,  and  is  in  all  respects  too  general  to 
be  entertained  under  the  Code. 

2.  The  only  question  raised  by  the  second  cause  of 
demurrer  is  in  reference  to  the  sufficiency  of  the  notice  in 
stating  the  time  of  sale.  It  appears  the  appellant  pur- 
chased the  lot  in  question  by  virtue  of  a  mortgage  sale,  as 
authorized  by  the  Code.  According  to  §  2075,  such  sales 
are  to  be  published  and  conducted  in  the  same  manner 
as  is  required  in  the  sale  of  like  property  on  execution. 
Such  a  sale  must  be  at  public  auction,  between  the  hours 
of  nine  o'clock  in  the  forenoon  and  four  o'clock  in  the 
afternoon,  §  1908. 

But  the  notice  in  this  case  designated  the  time  of  sale 
between  the  hours  of  two  and  five  o'clock  p.m.,  thus 
extending  the  time  one  hour  beyond  the  time  directed  by 
the  Code,  but  still  including  two  hours  within  which  the 
sale  is  authorized.  Such  a  sale  should  be  made  on  the 
day  and  within  the  hours  designated  by  the  notice. 

The  notice,  too,  should  be  prepared  in  conformity  to  the 
Code.  Still,  we  cannot  think  the  slight  departure  com- 
plained of  in  this  case  is  sufficient  to  vitiate  the  sale.  It 
will  not  be  presumed  that  the  sale  was  made  after  four 
o'clock.  It  will  rather  be  presumed  that  the  officer  did  his 
duty  by  selling  the  property  within  the  time  directed  by 
law.  If  the  notice  had  named  the  hour  or  hours  of  sale 
entirely  outside  of  the  time  fixed  by  law,  the  objection 
would  have  been  well  founded.  But  as  he  had  two  hours 
within  which  he  could  make  the  sale  pursuant  to  the  Code, 
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as  well  as  the  notice,  it  will  be  presumed,  till  tlie  contrary 
appears,  that  he  sold  the  property  within  the  legal  time. 

Every  legal  presumption  should  be  that  an  officer  has 
done  his  duty.  DoUarhide  v.  Muscatine  County,  1  G. 
Greene,  158;  McGuffie  v.  Dervine,  ib.,  251;  Barney  v. 
Chittenden,  2  ib.,  165.  We  conclude,  then,  that  the  court 
erred  in  sustaining  defendants'  demurrer,  for  the  causes 
therein  alleged. 

Judgment  reyersed. 


"G^ 


James  Burt,  for  appellant. 

Smith,  McKinlay  and  Poor,  for  appellees 


HUNT  V.  BENNETT. 

An  answer  to  a  petition  in  replevin,  after  denying  the  avermenfai  of  the 

petition,  alleged  in  reference  to  the  property  described  in  the  petition, 
"  that  he,  the  said  defendant,  is  rightfully  entitled  to  the  property,  and  to 
the  possession  thereof  :"  held,  that  this  allegation  is  not  new  matter,  and 
amounts  to  nothing  more  than  a  cumulative  responsive  denial  of  plaintiffs 
rights,  and  need  not  be  specifically  denied,  under  §§  1741  and  1742  of  the 
Code. 

Where  an  objection  to  pleadings  was  not  first  raised  in  the  court  below,  it 
should  not  he  entertained  by  the  supreme  court. 

In  an  action  of  replevin,  where  the  jury  return  a  verdict,  "  We  the  jury  find 
a  verdict  for  the  defendant  of  fifty  dollars,"  it  is  not  error  in  the  court  to 
refuse  a  judgment  ordering  the  property  to  be  restored  to  the  defendant. 
Such  a  verdict  is  not  inconsistent  with  plaintiff's  right  to  the  property. 

Appeal  from  Muscatine  District  Court. 

Opinion  by  Greene,  J.  This  was  an  action  of  replevin 
commenced  by  Joseph  Bennett  against  George  W.  Hunt,  for 
two  hundred  pork  barrels  and  other  articles.  The  cause 
was  submitted  to  a  jury,  who  returned  a  verdict  in  favor  of 
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the  defendant  for  $50.  The  court  rendered  a  judg 
ment  against  the  plaintiff  accordingly,  and  adjudged 
that  each  party  should  pay  his  own  costs.  Upon  the 
verdict  defendant's  counsel  moved  the  court  for  a  judg- 
ment against  the  plaintiff  for  the  return  of  the  property 
replevied ;  but  the  court  overruled  the  motion. 

1.  A  question  is  raised  in  this  court  in  reference  to  the 
state  of  the  pleadings,  which  does  not  appear  to  have 
been  in  any  way  decided  by  the  court  below.  It  is  claimed 
that  defendant's  answer  set  up  new  matter,  under  §  1741 
of  the  Code,  and  that  it  amounts  to  an  aflSrmative  allega- 
tion, not  responded  to,  and  should  therefore  be  taken  aa 
true,  §  1742.  The  averment  referred  to  is  the  concluding 
words  of  the  answer,  in  which  it  says  that  he,  the  defend- 
ant, is  "  rightfully  entitled  to  said  property,  and  to  the 
possession  thereof."  This  is  not  new  matter.  It  amounts 
to  nothing  more  than  a  cumulative  denial  of  plaintiff's 
right  to  the  property  and  possession,  by  averring  the 
right  to  be  in  defendant.  The  answer  first  denies  the 
allegations  of  the  petition  in  which  the  plaintiff  claims 
the  right  to  the  property  and  the  possession,  and  in  con- 
clusion affirms  that  which  amounts  to  nothing  more  than 
Buch  denial.  This  cannot  be  considered  new  matter, 
requiring  a  specific  admission  or  denial,  for  it  is  in  itself 
nothing  more  than  a  responsive  denial  of  the  petition  in 
the  form  of  an  affirmative  allegation. 

It  was  held  in  Pringle  v.  Phillips,  1  Sandf.,  292,  that 
if  the  declaration  allege  title  in  the  plaintiff,  and  the 
defendant  plead  any  matter  showing  special  title  in 
himself,  he  must  still  traverse  the  plaintiff's  title.  The 
issue  must  be  joined  on  the  latter,  and  the  defendant's 
special  right  or  property  will,  as  evidence,  sustain  him  in 
his  traverse. 

The  petition  in  the  case  at  bar  claims  the  title  to  the 

property  and  the  right  of  possession  to  be  in  the  plaintiff. 

The  answer  claims  the  same  right  to  be  in  the  defendant. 

The  issue,  then,  is  distinctly  presented  to  the  jury,  to  be 

Vol.  IV.  34 
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decided  according  to  the  evidence,  whether  the  plaintiff  or 
the  defendant  was  entitled  to  the  property. 

Besides,  this  objection  to  the  pleadings  was  in  no  way 
raised  in  the  court  below,  and  therefore  should  not  be 
entertained  in  this  court. 

2.  We  now  come  to  a  point  that  was  raised  in  the 
court  below.  It  appears  by  the  bill  of  exceptions  that 
the  jury  returned  the  following  verdict :  "  We,  the  jury, 
find  for  the  defendant  fifty  dollars."  On  this  verdict 
defendant's  counsel  moved  the  court  for  a  judgment  for 
a  return  of  the  property  replevied.  This  motion  was 
overruled,  and  defendant  took  exception  to  that  decision. 
This  court  is  now  called  upon  to  render  such  a  judgment 
as  the  court  below  should  have  rendered.  That  court 
rendered  a  judgment  in  accordance  with  the  verdict,  and 
this  court  must  do  the  same.  From  the  verdict  it  can 
only  be  inferred  that  the  plaintiff  was  entitled  to  the 
property  he  had  replevied  by  paying  the  defendant  the 
sum  of  $50.  This  appears  to  have  been  the  opinion 
of  the  district  judge  before  whom  the  evidence  was 
submitted,  as  indicated  by  his  overruling  the  motion, 
and  by  deciding  that  each  party  should  pay  his  own  costs. 
Code,  §  1811. 

If  the  jury  had  found  the  right  of  property  to  be  in  the 
defendant,  it  is  to  be  presumed  that  they  would  have 
returned  that  fact  in  their  verdict.  As  the  verdict  did  not 
award  a  return  of  the  property  to  the  defendant,  it  may 
be  inferred  that  they  found  that  the  plaintiff  had  a  right 
to  retain  it.  Such  a  verdict,  at  least,  is  not  inconsistent 
with  plaintiff's  title  to  the  property. 

If  defendant's  counsel  had  reason  to  believe  the  verdict 
not  in  accordance  with  the  evidence,  an  effort  should  have 
been  made  for  a  new  trial. 

If  the  verdict  had  been  for  the  defendant  generally, 
or  for  the  defendant  on  the  issue  joined,  he  might  with 
propriety  claim  a  judgment  de  returno  habendo,  unless 
it   appeared   on   the   trial    that   the   defendant  was   not 
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entitled  to  the  property,  and  in  that  event  the  court 
should  direct  the  jury  to  correct  or  return  a  more  specific 
verdict. 

lu  Johnson  v.  Howe^  2  Gilman,  342,  it  was  held  that  on 
a  verdict  for  the  defendant,  he  was  not  entitled  to  a  writ 
de  returno  hahendo  in  an  action  of  replevin,  where  nan 
detinet  was  pleaded,  and  where  defendant  showed  no  title 
or  right  of  possession  in  the  property. 

We  infer,  from  the  ruling  of  the  court  below  in  this  case, 
and  from  the  verdict  of  the- jury,  that  defendant  showed 
no  title  or  right  of  possession  in  the  property,  but  showed 
that  he  was  entitled  to  $50  from  the  plaintiff  for  some- 
thing connected  with  the  property  replevied. 

As  we  have  none  of  the  evidence  before  us,  we  are  not 
advised  of  the  facts  upon  which  the  verdict  is  founded. 
But  from  the  record  before  us,  which  shows  no  error,  we 
must  take  it  for  granted  that  the  verdict  and  judgment 
are  correct 

Judgment  affirmed. 

Claud  and  0* Conner,  for  appellant. 

Stephen  WhicheVt  for  appellee- 
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A  steamboat,  as  carrier,  received  boxes  of  goods  in  apparent  good  order  ai 
Galena,  and  delivered  them  to  the  consignee  at  Dubuque  on  the  same 
day,  in  like  apparent  good  order.  On  opening  the  boxes,  it  appeared  that 
the  goods  had  been  wet  a  day  or  more  before  they  were  shipped  on  the 
eteamboat :  held,  that  the  consignee  had  no  right  to  set  off  the  damages 
against  the  bill  of  the  carrier  for  the  charges  advanced  and  the  freight ; 
that  the  external  appearances  of  the  boxes  at  the  time  they  were  delivered 
to  the  carrier  was  not  a  true  test  of  the  internal  condition,  nor  was  the 
bill  of  lading  conclusive  that  the  goods  inside  of  the  boxes  were  in  good 
condition. 

Where  one  common  carrier  receives  goods  from  a  forwarding  merchant,  in 
apparent  good  order,  and  subsequent  to  the  delivery  to  the  consignee  it 
appeared  that  the  goods  had  been  previously  wet  and  injured  by  some 
other  carrier  :  held,  that  the  carrier  who  last  received  the  goods  was  not 
liable  for  the  injury  they  received  while  they  were  in  charge  of  a  previous 
carrier,  with  whom  he  had  no  connection. 

A.  carrier,  who  receives  goods  to  carrj'  for  hire,  is  bound  to  take  due  care  of 
them  in  their  passage,  to  deliver  them  safely  and  in  the  same  condition  as 
when  they  were  received  by  him  ;  or  in  default  thereof,  he  is  liable  to  the 
owner  to  make  adequate  compensation  for  any  loss  or  damage  which  may 
happen  to  the  goods  while  in  his  custody  ;  but  he  is  not  liable  for  any  loss 
the  goods  may  have  sustained  before  they  came  into  his  charge. 

The  public  good  requires  the  courts  to  relax  nothing  from  the  common  law 
responsibility  of  carriers. 

Appeal  fbom  Dubuque  District  Court. 

Opinion  hy  Greene,  J.  This  action  was  commenced 
before  a  justice  of  the  peace  by  D.  S.  Harris  against  W. 
C.  Carson,  to  recover  $35  88,  the  amount  of  freight  and 
charges  on  three  boxes  of  merchandise.  Defendant  filed 
a  set  off  of  $12  for  damages  sustained  to  the  goods  while 
in  transition  from  New  York  to  Dubuque.  This  item  of 
>et  off  was  allowed  by  the  justice  of  the  peace,  and  judg- 
ment rendered  for  the  balance  in  favor  of  plaintiff.  Plain- 
tiff appealed  to  the  district  court,  where  he  obtained 
judgment  for  the  full  amount  of  his  claim.     Defendant 
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appeals,  and  stiU  claims  that  Ms  item  of  set  off  for  damagei 
Bboiild  have  been  allowed  by  the  court  below. 

We  will  briefly  state  the  facts  in  the  case,  as  we  gather 
them  from  the  bill  of  exceptions.  It  appears  that  the  boxes 
were  shipped  from  New  York  in  the  spring  of  1853,  and 
marked  "  W.  C.  Carson,  Dubuque,  Iowa,"  "  Keep  dry," 
and  were  sent  by  the  usual  lines  of  transportation,  from 
one  carrier  to  another,  by  the  way  of  the  lakes  to  Chicago, 
thence  by  raiboad  to  Rockford,  and  thence  by  wagon  to 
Galena,  and  were  then  delivered  to  G.  W.  Campbell  &  Co., 
forwarding  merchants ;  that  they  were  then  shipped  in 
the  usual  course  of  freight  on  board  the  steamer  "  West 
Newton,"  D.  S.  Harris,  captain  ;  that  Captain  Harris  paid 
charges  and  signed  the  usual  receipt  or  bill  of  lading  for 
the  same  as  being  in  good  order  and  condition,  and  under- 
took to  deliver  them  in  like  good  order  to  W.  C.  Carson 
at  Dubuque ;  that  said  boxes  were  delivered  to  the  agent 
of  said  carrier,  and  by  him  to  said  Carson,  at  his  store ; 
that  Carson's  clerk  opened  the  boxes  containing  writing 
paper,  and  found  the  same  to  be  wet  and  damaged ;  that 
the  damages  amounted  to  the  sum  of  $12,  which  Carson 
claimed  to  have  deducted  from  Harris's  freight  bill ;  that 
the  boxes  were  received  by  Harris  in  apparent  good  order 
on  his  steamboat,  were  stowed  by  him  in  a  safe  and  dry 
place,  and  delivered  at  Dubuque  on  the  same  day,  and 
that,  from  the  appearance  of  the  contents  of  the  boxes, 
they  must  have  been  wet  as  much  as  forty-eight  hours 
before  they  were  delivered  at  Dubuque,  and  could  not  have 
been  wet  while  upon  the  boat.  Under  the  foregoing  facts, 
the  com't  decided  that  the  plaintiff  was  not  liable,  and  was 
entitled  to  amount  of  charges  advanced  by  him,  and  to  his 
freight  bill. 

The  fact  was  conceded  that  Harris  was  in  no  way  con- 
nected with  the  carriers  who  had  transported  the  goods  to 
Galena,  and  that  he  paid  previous  charges  upon  the  goods 
to  the  amount  of  $33.  The  bill  of  exceptions  shows 
that  the  goods  could  not  have  been  injured  while  they 
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were  in  transit  from  Galena  to  Dubuque.  It  appears, 
then,  that  Harris  complied  with  the  conditions  upon  which 
he  received  the  goods.  He  received  them  in  apparent 
good  order,  and  undertook  to  deliver  them  in  like  good 
order.  The  external  appearance  of  the  boxes  was  not  a 
true  test  of  their  internal  condition ;  nor  is  a  bill  of  lading, 
signed  by  a  common  carrier,  conclusive  evidence  that  the 
goods  were  in  good  condition.  As  Harris  was  not  con- 
nected as  a  partner  with  the  other  common  carriers  through 
whose  hands  the  goods  had  passed,  and  as  it  appears  the 
goods  were  not  damaged  after  they  were  received  by  him, 
but  were  delivered  to  the  owner  in  the  same  apparent  good 
order  that  he  received  them,  he  should  not  be  held  respon- 
sible. The  damage  should  be  paid  by  that  carrier  who 
suffered  the  goods  to  be  injured  while  they  were  in  his 
possession,  and  not  by  him  who  had  promptly  and  faith- 
fully performed  his  undertaking,  in  delivering  the  boxes 
in  as  good  order  as  he  received  them.  We  find  a  case  in 
Bowman  v.  Hilton,  11  Ohio,  303,  which  confirms  our  views 
of  this  case.  It  is  decided  in  that  case  that  a  common 
carrier,  who  receives  goods  in  the  ordinary  course  of  busi- 
ness, and  in  the  proper  line  of  transit,  has  a  lien  for  the 
freight  and  charges  paid,  although  the  goods  may  have 
suffered  damage  before  they  reached  him,  while  in  the 
hands  of  some  prior  carrier. 

It  would  seem  a  self-evident  proposition  that  one  man 
should  not  be  answerable  for  the  faults  of  another,  when 
they  are  in  no  way  connected  with  the  transaction.  This 
truly  catholic  principle  should  pervade  every  department  of 
the  law,  and  every  avenue  of  business  life.  To  this  prin- 
ciple there  should  be  no  exception.  It  is  applicable  to  all 
pursuits  and  conditions  in  life.  It  is  applicable  to  com- 
mon carriers.  A  common  carrier,  who  receives  goods  to 
carry  for  hire,  is  bound  to  take  due  care  of  them  in  their 
passage,  to  deliver  them  safely,  and  in  the  same  condition 
as  when  they  were  received  by  him ;  or  in  default  thereof,  he 
is  liable  to  the  owner  to  make  adequate  compensation  for 
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any  loss  or  damage  which  may  happen  to  the  goods  while 
in  his  custody.  But  he  is  not  liahle  for  any  damage  the 
goods  may  have  sustained  before  they  came  to  his  charge. 
He  is  not  liable  for  the  damage  they  received  while  they 
were  in  the  custody  of  the  consignee,  or  some  other  com- 
mon carrier,  with  whom  he  was  not  interested. 

It  is  urged  that  the  public  good  requires  courts  to  hold 
common  carriers  to  a  strict  accountability.  True ;  and  let 
them  be  so  held,  for  any  negligence  of  their  own,  their 
agents  and  employees.  But  this  object  is  not  accomplished 
by  holding  one  carrier  responsible  for  the  negligence  of 
another. 

The  highest  considerations  of  public  policy  demand  that 
there  be  no  relaxation  of  the  common  law  responsibility  of 
common  carriers.  The  experience  of  past  generations  and 
the  trying  experience  of  the  immensely  extended  commerce 
and  trade  of  the  present  day,  demonstrate  the  necessity 
and  wisdom  of  firmly  adhering  to  common  law  regula- 
tions. Now  that  steamboats  and  railroad  cars  contain  so 
much  of  the  population  and  wealth  of  the  world,  and 
have  so  completely  monopolized  all  public  avenues  and 
thoroughfares  of  the  country,  there  is  nothing  in  which  the 
people  have  a  deeper  interest  than  a  safe  and  reliable 
management  of  such  public  conveyances.  Those  who 
have  charge  of  them  should  be  steadily  admonished  of 
the  high  moral  and  legal  obligations  resting  upon  them. 
Thousands  of  lives  and  millions  of  property  are  yearly 
sacrificed  by  land  and  by  sea.  These  appalling  losses, 
with  alarming  frequency,  are  traced  ^o  the  want  of  due 
diligence  on  the  pai't  of  those  who  are  entrusted  with  so 
much.  Public  preservation  renders  it  necessary  to  attach 
heavy  pecuniary  responsibility  to  the  carrier  for  the  result 
of  every  act  of  negligence  or  want  of  diligence.  They 
should  therefore  be  required  to  furnish  safe  conveyances, 
and  to  employ  competent  and  careful  agents.  While  we 
would  gladly  co-operate  to  enforce  such  regulations,  we 
would  at  the  same  time  say,  that  no  carrier  should  be  held 
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accountable  for  damages  occasioned  by  another,  with  whom 
he  was  in  no  way  connected. 

The  record  in  this  case  discloses  no  error,  and  so  far 
as  we  can  arrive  at  the  facts,  as  set  forth  in  the  bill 
of  exceptions,  we  must  conclude  that  the  court  below 
decided  correctly. 

Judgment  aflSrmed. 

Samuels  and  Vandever,  for  appellant. 

Lewis  A,  Thomas  J  for  appellee. 


BREWEB'S  ESTATE  et  al  v.  CROW  et  at. 

Where  a  mortgage  is  annexed  to  the  petition,  and  it  ia  not  denied  by  the 
answer,  it  is  not  necessary  to  prove  its  execution. 

Where  a  written  agreement  is  set  out  in  the  pleadings  and  recognized,  it  ia 
not  necessary  to  prove  it. 

Where  a  mortgage  is  recorded  without  the  certificate  of  acknowledgment, 
the  record  of  mortgages  should  be  admitted  in  evidence  in  behalf  of  a 
person  not  a  party  to  the  mortgage,  to  show  that  he  did  not  receive  record 
notice  of  it  as  a  valid  mortgagor. 

A  mortgage  may  be  received  in  evidence  against  a  third  party,  without  proof 
of  its  being  duly  executed,  acknowledged  and  recorded,  if  such  party  had 
actual  notice  of  it,  and  consented  that  it  might  be  executed  upon  the 
property  in  which  such  party  was  interested. 

V.  sold  property  to  B.  and  took  a  deed  of  trust,  B.  gave  a  mortgage  to  R., 
and  about  a  year  after  V.  signed  a  contract  to  E.,  agreeing  that  R.  might 
furnish  certain  mill  improvements  upon  the  property,  and  have  a  lien 
therefor,  but  the  contract  did  not  in  any  way  refer  to  the  mortgage  : 
held,  that  such  contract  did  not  show  actual  notice,  or  a  sanction  of  the 
mortgage. 

Appeal  from  Des  Moines  District  Court. 

Opinion  hy  Greene,  J.     The  petition  was  filed  in  this 
case  by  Crow,   McCreery  &  Co.,  to  foreclose  a  mortgage 


IOWA  CITY,  1854.  521 

Brewer's  Estate  v.  Crow. 

against  Peter  Brewer,  Henry  M.  Vance  and  T.  L.  Parsons. 
The  mortgage  was  executed  by  Peter  Brewer  and  wife,  to 
B.  F.  Roe,  who  assigned  to  the  plaintiffs.  Brewer's 
answer  denied  the  indebtedness,  and  set  up  a  want  of  con- 
sideration. Vance  answered  that  he  agreed  to  let  Roe 
have  a  lien  upon  the  premises  in  consideration  of  certain 
materials  which  he  was  to  furnish  for  a  mill,  and  that  the 
materials  had  not  been  furnished.  Replication  denied 
the  averments  of  both  answers.  At  the  next  term  of 
court  Peter  Brewer's  death  was  suggested,  and  David 
Deardoff,  as  his  administrator,  was  made  a  party.  A 
supplemental  answer  was  then  filed  by  Vance,  denying  the 
averments  of  the  replication,  and  alleging  that  Brewer 
was  still  owing  him  purchase  money  to  the  amount  of 
$800  on  the  property  for  which  the  mortgage  had  been 
given,  and  that  for  the  payment  of  said  sum  the  property 
had  been  sold  under  a  deed  of  trust,  executed  by  said 
Brewer  and  wdfe  ;  that  by  virtue  of  said  deed  of  trust,  he, 
Vance,  acquired  title  to  the  property  ;  that  he  never  made 
any  contract,  express  or  implied,  by  which  said  mort- 
gage was  recognized  by  him ;  that  the  agreement  signed 
by  him  was  for  advances  by  said  Roe  made  subsequent 
to  the  agreement,  and  that  it  was  not  intended  in 
any  way  to  authorize  the  mortgage  given  by  Brewer  to 
Roe. 

The  cause  was  submitted  to  a  jury,  who  returned  a  ver- 
dict in  favor  of  the  plaintiffs  for  $435  81  against  the  estate 
of  Brewer,  and  found  that  certain  lots  described  in  the 
petition  be  held  as  lien  against  H.  M.  Vance  for  the  pay- 
ment of  $385.  Upon  this  verdict  a  judgTuent  was  rendered 
against  the  estate  of  Brewer,  and  a  decree  foreclosing  the 
equity  of  redemption  to  the  property. 

1.  The  first  objection  urged  to  the  proceedings  below  is 
that  the  mortgage  was  received  in  evidence  without  proof 
of  its  execution.  As  the  mortgage  is  annexed  to  and  made 
a  part  of  plaintiffs'  petition,  and  as  the  execution  of  it  was 
not  denied  by  the  answers,  it  was  not  necessary  to  prove  it. 
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We  conclude,  then,  that  the  court  did  not  err  in  admitting 
the  mortgage  in  evidence. 

2.  It  is  also  urged  as  error  that  the  court  admitted  in 
evidence  the  agreement  between  Roe  and  Yance,  without 
requiring  proof  of  the  signatures.  As  that  agreement  is 
set  out  in  the  pleadings,  and  especially  referred  to  and 
recognized  by  Vance  in  his  supplemental  answer,  it  was 
not  necessary  to  prove  it.  When  a  written  agreement  is 
thus  set  out  in  the  pleadings,  and  recognized  by  them  on 
both  sides,  it  is  not  necessary  to  prove  the  signatures. 

3.  It  appears  by  the  third  bill  of  exceptions,  that  after 
the  plaintiffs  had  closed  their  testimony,  defendants  offered 
to  introduce  the  record  of  mortgages  for  the  county  of 
Des  Moines,  to  show  that  the  mortgage  given  in  evidence 
by  plaintiffs  had  not  been  recorded  with  the  certificate  of 
acknowledgment,  and  to  show  that  no  more  than  the 
body  of  said  mortgage  had  been  recorded,  without  the  cer- 
tificate of  acknowledgment.  The  court  refused  to  admit 
the  record  in  evidence,  and  to  this  defendants  excepted. 
So  far  as  Brewer's  estate  was  concerned,  this  ruling  of  the 
court  cannot  be  deemed  erroneous.  The  mortgagor  and  his 
estate  were  bound  by  the  mortgage,  whether  it  was  recorded 
or  not.  But  Vance  was  not  a  party  to  the  mortgage,  conse- 
quently his  rights  could  not  be  affected  by  it,  unless  he  had 
actual  notice  of  it,  or  unless  the  mortgage  had  been  acknow- 
ledged and  recorded,  as  required  by  law.  The  fact  that 
the  mortgage  was  recorded  without  any  acknowledgment, 
could  not  impart  notice  to  him  that  a  valid  subsisting  mort- 
gage had  been  legally  executed  by  Brewer  to  the  property 
in  which  he  was  interested,  and  to  which  he  acquired  title 
by  virtue  of  a  deed  of  trust.  We  think,  then,  that  so  far 
as  Vance's  rights  were  concerned,  the  record  should  have 
been  received  as  evidence,  in  order  to  show  that  he  could 
not  be  charged  with  notice  of  the  mortgage  from  th© 
record. 

4.  In  behalf  of  Vance,  the  following  instruction  was 
asked  and  refused :  "  That  the  mortgage  offered  in  evi- 
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dence  to  the  jury,  and  sought  to  be  foreclosed,  is  not  evi- 
dence as  against  Vance,  until  the  execution  of  the  same 
by  Brewer  has  been  proved,  either  by  Vance's  admi.s.^ion, 
or  by  the  proof  of  the  signature,  or  by  the  same  having 
been  properly  acknowledged  and  recorded."  The  court 
correctly  refused  this  instruction,  for  the  reason  that  the 
mortgage  might  have  been  used  as  evidence  against 
Vance,  if  he  had  actual  notice  of  it ;  if  he  consented  that 
the  mortgage  might  be  given  on  the  property  in  which  he 
was  interested,  and  if  its  execution  was  admitted  by  tlie 
pleadings.  It  is  claimed  that  the  agreement  executed  by 
Vance  to  Roe  authorized  the  mortgage,  and  we  infer  from 
the  instructions  given  and  refused  that  the  court  below 
gave  two  much  importance  to  that  agreement.  It  is  dated 
nearly  a  year  after  the  mortgage  was  given,  and  makes 
no  reference  to  that  instrument.  It  merely  stipulates 
that  Roe  shall  hold  a  lien  for  all  monies,  materials  and 
labor  paid  for  by  him  in  building  a  mill  on  the  land  which 
Vance  had  sold  to  Brewer  for  that  purpose,  and  Roe 
agreed  to  furnish  the  materials  accordingly.  The  agree- 
ment refers  merely  to  such  things  as  Roe  might  pay  for 
or  furnish.  It  cannot  therefore  be  considered  that  this 
agreement  shows  that  Vance  had  notice  of  the  mortgage, 
that  he  assented  to  it  as  a  prior  incumbrance  to  his  deed 
of  trust.  We  conclude,  then,  that  the  decree,  so  far  as  it 
aflfects  Vance,  should  be  reversed. 

Judgment  reversed. 

M,  D,  Browning,  for  appellanin. 

David  Rorer,  for  appellees. 
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RYNEAR  AND  WIFE  v.  NEILIN. 

On  the  return  of  a  procedendo  from  the  supreme  court,  in  which  a  petition 
in  chancery  was  declared  to  be  without  equity :  held,  that  the  district 
court  (lid  not  err  in  granting  complainant's  motion  to  dismiss  hia petition 
without  prejudice. 

Appeal  from  Johnson  District  Court. 

Opinion  by  Greene,  J.  Jonathan  Rynear  and  wife 
instituted  an  action  of  trespass,  quare  clausum  /regit, 
against  Patrick  Neilin.  Neilin  thereupon  filed  his  petition 
for  an  injunction  to  stay  proceedings  in  the  trespass  suit, 
and  to  have  a  deed  of  conveyance  given  by  him  to  B.  S. 
Rawling,  under  whom  Rynear  claimed,  canceled  and  made 
void.  The  action  at  law  and  the  proceedings  in  chancery 
were  consolidated,  and  the  court  below  decided  that  the 
deed  from  Neilin,  under  which  the  Rynears  claimed, 
should  be  cancelled  and  held  for  naught,  and  that  the  land 
should,  by  the  decree,  be  restored  to  Neilin  in  fee  simple. 
The  case  was  taken  to  the  supreme  court  by  Rynear  and 
wife,  and  the  decree  reversed.  This  court  decided  that 
Neilin's  petition  did  not  present  such  a  case  as  entitled 
him  to  relief  in  equity.* 

On  return  of  the  case  by  procedendo  to  the  court  below, 
Neilin  moved  that  his  petition  might  be  dismissed  without 
prejudice.  This  motion  was  granted.  Rynear  and  wife 
appealed,  and  claim  that  the  court  erred  in  granting  the 
motion. 

As  the  cause  was  returned  to  the  district  court  for  a 
trial  de  novo,  in  accordance  with  the  decision  of  the  supreme 
court,  and  as  that  court  decided  that  there  was  no  equity 
in  complainant's  bill,  we  think  the  motion  to  dismiss  was 
correctly  granted.  The  opinion  of  this  court  effectually 
disposed  of  the  petition.     It  contained  no  equity,  and  con- 

*  ^QQ  Rynear  v.  Neilin,  3  G.  Greene,  310. 
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sequently  there  was  no  further  service  for  it  in  a  court  of 
chancery.  Neilin  was  not  called  upon  to  submit  to  the 
costs  of  a  new  trial,  so  long  as  that  new  trial  could  avail 
him  nothing.  The  Rynears  had  no  cause  to  complain,  if 
Neilin  was  so  far  defeated  in  the  supreme  court  as  to  be 
disabled  from  proceeding  further  against  them.  Com- 
plainant had  a  right  to  do  that  voluntarily  which  the 
respondents  were  striving  to  force  upon  him.  They  had 
no  reason  to  complain  if  he  concluded  to  discontinue 
proceedings  against  them. 

A  complainant,  at  any  time  before  an  interlocutory  or 
final  decree  in  the  cause,  has  a  right  to  have  his  bill  or 
petition  dismissed  upon  payment  of  costs.  8  Paige,  Ch. 
R,  79;  9  ib.,  245;  8  Ham.,  214;  2  Blackf.,  232;  3  Scam., 
370. 

This  practice  is  also  sanctioned  by  the  Code,  §§  1801  to 
1805. 

But  it  is  said,  the  court  went  too  far  in  granting  this 
motion  roithout  pr^udice.  In  this  we  see  no  violation  of 
a  sound  legal  discretion.  This  practice  is  common,  and 
often  necessary  to  subserve  the  ends  of  justice. 

Judgment  aflfirmed. 

Smith,  MeKinlay  and  Poor,  for  appellants. 

Cook  and  Dillon,  for  appellee. 
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ZUMHOFF  V.  THE  STATE. 

Those  provisions  of  the  Code  which  prohibit  the  sale  of  intoxicating  liqaora 
by  the  glass  are  not  unconstiiutioual. 

In  an  indictment  against  an  individual  for  retailing  intoxicating  liquors  by 
the  dram,  it  is  not  necessary  to  designate  the  premises  upon  which  the 
alleged  sale  was  made.  It  is  sufficient  if  the  ofiense  is  charged  to  have 
been  committed  in  the  appropriate  county.  It  is  desirable,  though  not 
essential,  that  the  town  or  city  be  designated. 

Where  an  indictment  is  in  substantial  compliance  with  §  2916  of  the  Code, 
it  cannot  be  deemed  invalid. 

An  indictment  for  retailing  intoxicating  liquors  charged  the  defendant  with 
being  "a  retailer  of  intoxicating  liquors  by  the  glass  or  dram,  to  be 
there  and  then  drunk,  in  and  about  the  premises  of  him,  the  said  William 
ZumhofF,  by  consumers  and  purchasers  thereof ;  and  did  then  and  there, 
on  divers  different  and  separate  times,  retail  to  divers  persons,  to  the  jury 
unknown,  twenty  glasses  or  drams  of  rum,  brandy,  gin,  whiskey  and 
wine,  and  other  intoxicating  liquors,"  &c.:  held,  that  the  off"ense  is  charged 
sufficiently  specific,  and  with  more  descriptive  and  explanatory  matter 
than  is  necessary  under  the  Code. 

When  the  otfense  is  charged  as  defined  in  the  first  division  of  §  925  of  the 
Code,  it  includes  within  its  meaning  that  which  is  described  after  the 
word  "prohibited"  in  the  last  division  of  this  section. 

Where  an  indictment  charges  that  the  defendant  had  retailed  twenty  glasses 
or  drams  of  intoxicating  liquors  to  divers  persons  at  divers  times,  it  does 
not  thereby  present  more  than  one  offense,  as  limited  by  §  2917  of  th« 
Code. 

Error  to  Dubuque  District  Court. 

Opinion  by  Greene,  J.  An  indictment  was  returned 
by  the  grand  jurors  of  Dubuque  county  against  William 
Zumhoff  for  retailing  intoxicating  liquors  by  the  glass  or 
dram,  contrary  to  §  925  of  the  Code.  Defendant  demui-red 
to  the  indictment,  assigning  several  causes  for  demurrer. 
The  demurrer  was  overruled,  and  judgment  rendered 
against  the  defendant. 

It  is  now  alleged  that  the  judgment  is  erroneous,  for 
the  reasons  assigned  in  the  demurrer. 
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1.  Because  the  act  under  which  the  indictment  was 
found  is  an  unwarrantable  and  unconstitutional  exercise 
of  legislative  power.  As  this  point  was  sufficiently  con- 
sidered in  Our  House,  No.  2,  v.  The  State*  at  the  June  term, 
1853,  of  this  court,  it  will  not  now  be  discussed.  In  that 
case  it  was  decided  that  those  provisions  of  the  Code  which 
prohibit  the  sale  of  intoxicating  liquors  by  the  glass  are 
noi  unconstitutional.     We  so  decide  in  this  case. 

2.  It  is  claimed  that  the  indictment  does  not  state  the 
place  where  the  alleged  offense  was  committed  with  suffi- 
cient certainty,  nor  designate  the  precise  locality  of  the 
premises  upon  or  within  which  the  alleged  violation  of 
law  took  place.  After  giving  the  county  and  state,  and 
stating  the  residence  of  defendant  as  being  of  Dubuque, 
in  the  county  and  state  aforesaid,  it  charges  that  de- 
fendant, at  Dubuque,  in  the  county  and  state  aforesaid, 
did  presume  to  be,  and  was  a  retailer  of  intoxicating 
liquors,  by  the  glass  or  by  the  dram,  to  be  then  and  there 
di'uuk,  in  and  about  the  premises  of  him,  the  said  William 
Zumhoff,"  &c.  It  states  the  city,  the  county  and  the  state 
in  which  the  alleged  sales  were  made,  in  violation  of  law. 
This  is  sufficient.  In  an  indictment  against  an  individual 
for  retailing  intoxicating  liquors  by  the  glass  or  by  the  dram, 
it  is  not  necessary  to  describe  the  premises.  If  the  offense 
is  alleged  to  have  been  committed  within  a  designated  town 
or  city,  in  the  appropriate  county,  it  is  sufficient. 

'the  Code  declares  that  no  indictment  shall  be  quashed 
if  it  can  be  understood  that  the  offense  was  committed  at 
some  place  within  the  jurisdiction  of  the  court,  §  2916. 
Accordingly,  if  the  venue  is  appropriately  set  forth,  or  if 
the  offense  is  alleged  to  have  been  committed  within  the 
county  for  which  the  presentment  was  made,  it  is  sufficient. 
It  is  not  necessary  to  designate  the  town  or  city.  But  as 
incorporated  towns  and  cities  are  invested  with  more  or 
less  power  to  regulate  the  traffic  in  liquor,  it  would  seem 
more  appropriate  to  name  the  town  or  city  in  the  indict- 
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ment ;  still,  this  is  not  essential  to  tlie  validity  of  such  an 
indictment. 

If  the  indictment  is  against  the  premises,  or  the  "  dram 
shop,"  in  which  the  unlawful  sales  are  charged  to  have 
been  made,  the  place  should  be  described  so  as  to  be  readily 
known  or  ascertained,  in  order  to  abate  the  nuisance. 

3.  It  is  urged  that  the  indictment  does  not  show  that 
the  same  was  found  by  a  grand  jury  duly  impanneled 
according  to  law,  and  does  not  state  the  time  when  it  was 
found.  It  appears  by  the  record  in  the  case,  that  "  on  the 
2d  day  of  April,  a.d.  1853,  the  grand  jury,  by  their  fore- 
man, C.  H.  Booth,  presented  to  the  district  court  of 
Dubuque  county,  then  in  session,  the  following  indictment 
for  selling  liquor."  Then  follows  a  copy  of  the  indictment, 
setting  forth  the  proper  venue,  term  of  court,  and  that  the 
grand  jurors  in  and  for  said  county,  duly  selected  and 
impanneled,  upon  their  oath  present,"  &c.  As  the  county 
and  state  are  distinctly  named  in  the  margin  at  the  com- 
mencement of  the  indictment,  and  the  county  referred  to 
as  "  said  county,"  and  the  indictment  avers  that  the  grand 
jurors  were  duly  elected,  impanneled  and  sworn,  we  think 
this  objection  is  without  foundation.  The  indictment  is 
in  substantial  compliance  with  §  2916  of  the  Code,  and 
therefore  cannot  be  deemed  invalid. 

4.  The  indictment  does  not  allege  any  specific  offense, 
and  does  not  contain  a  sufficient  information  of  the  accusa- 
tion against  defendant.  In  reply  to  this,  it  is  only  necessary 
to  say  that  the  offense  is  averred  in  the  language  of  the 
Code.  It  charges  defendant  with  being  a  "retailer  of 
intoxicating  liquors  by  the  glass  or  by  the  dram,  to  be 
then  and  there  drunk,  in  and  about  the  premises  of  him, 
the  said  William  Zumhoff,  by  consumers  and  purchasers 
thereof,  and  did  then  and  there,  on  divers  different  and 
separate  times,  retail  to  divers  persons,  to  the  jurors 
unknown,  twenty  glasses  or  drams  of  rum,  brandy,  gin, 
wbiskev  and  wine,  and  other  intoxicating  liquors,"  &c. 
'Tiie  section  of  the  Code  which  defines  the  ofiense  simply 
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prohibits  the  retail  of  intoxicating  liquors  by  the  glass  or 
by  the  dram,  §  925.  It  follows,  therefore,  that  the  indict- 
ment in  this  case  contains  more  words  than  are  necessary 
to  define  the  offense.  It  not  only  avers  all  that  was  neces- 
sary under  the  Code,  but  it  also  contains  much  descripti^ 
and  explanatory  matter,  which  may  be  treated  as  surplus- 
age, which  wiU  not  vitiate  an  indictment.  The  section  of 
the  Code  last  referred  to  declares,  "  The  retail  of  intoxicating 
liquors,  in  the  manner  which  is  commonly  denominated 
*  by  the  glass,'  or  '  by  the  dram,*  is  hereby  prohibited." 
This  portion  of  the  Code  explicitly  defines  the  act  which  is 
prohibited.  Then  follows  in  the  same  section  that  which 
makes  the  sale  of  liquors  in  larger  quantity  than  by  the 
dram,  "  with  a  view  to  their  being  drunk  on  or  about  the 
premises,  as  a  selling  by  the  dram  within  the  meaning  of 
this  section."  The  offense  may  be  completely  charged  with- 
out any  reference  to  this  last  clause  of  the  section.  It  may 
be  charged  in  the  few  words  contained  in  the  first  division 
of  the  section,  without  any  reference  to  what  follows,  and 
still  be  a  perfect  indictment,  and  comprise  within  its  mean- 
ing the  sale  of  liquor  in  any  quantity,  with  a  view  to  their 
being  drunk  on  the  premises,  as  described  in  the  latter 
division  of  that  section  after  the  word  "  prohibited." 

5.  It  is  next  objected  that  the  indictment  does  not  con- 
clude properly.  It  avers  that  the  offense  was  committed 
by  the  defendant  "  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state."  It  is  claimed  that  as 
the  offense  charged  is  under  a  penal  statute,  the  indict- 
ment should  conclude  by  a  specific  reference  to  the  statute 
under  which  the  same  was  found.  We  can  discover  no 
reason  or  authority  for  this  objection.  The  offense  is 
created  by  statute,  and  when  it  is  alleged  to  have  been 
committed  contrary  to  the  form  of  the  statute,  it  is  suffi- 
cient. The  body  of  the  indictment,  in  describing  the 
offense,  sufficiently  refers  to  that  portion  of  the  statute 
which  is  averred  to  have  been  violated,  and  it  concludet 
Vol.  IY.  36 


530  SUPREME  COURT  CASES, 

Zumhoff?;.  The  State. 

in  the  usual  form.  It  refers  to  the  "  statute  in  such  case 
made  and  provided." 

In  United  States  v.  Gilbert,  2  Sumner,  19,  it  was  held 
that  the  conclusion  of  an  indictment  "  against  the  form  of 
the  statute  " — in  the  singular — is  sufficient  in  all  cases, 
even  where  the  offense  is  distinctly  within  more  than  one 
independent  statute.  So  a  conclusion  "  against  the  form 
of  the  statutes  " — in  the  plural — would  be  good,  even  if 
the  offense  was  punishable  by  a  single  statute  only. 

In  Fuller  v.  State,  1  Blackf.,  63,  it  is  decided  that  an 
indictment  should  conclude  contra  formam  statuti,  when 
the  statute  creates  an  offense  which  did  not  exist  at  com- 
mon law. 

6.  It  is  objected  that  the  indictment  avers  more  than 
one  offense  in  the  same  count ;  that  it  alleges  the  sale  of 
twenty  glasses  or  drams,  to  divers  persons  at  divers  times, 
and  therefore  shows  different  offenses.  To  support  this 
objection,  reliance  is  placed  on  §  2917  of  the  Code.  "  An 
indictment  must  present  but  one  public  offense,  but  such 
offense  may  be  therein  charged  in  different  forms  to  meet 
the  evidence  in  the  case." 

The  offense  presented  by  the  indictment  in  this  case  is 
no  departm-e  from  the  above  section.  It  charges  but  one 
public  offense,  and  that  is  "  the  retailing  of  intoxicating 
liquors  by  the  dram."  It  matters  not  whether  the  defendant 
retailed  one  or  twenty  drams,  the  offense  is  still  the  same, 
and  in  violation  of  the  same  section  of  the  Code.  In  the  one 
case  a  mild  penalty  would  be  called  for,  and  in  the  other  a 
heavier  fine,  or  both  fine  and  imprisonment,  according  to 
the  extent  and  flagitious  character  of  the  offense.  If  long 
continued  and  under  atrocious  circumstances,  the  severest 
penalty  of  the  law  should  be  enforced. 

The  indictment  in  this  case  alleges  the  offense  to  have 
been  committed  as  a  continuous  traffic,  "  on  divers  occa- 
sions to  divers  persons,"  and  still  it  presents  only  the  one 
offense — the  retail  of  intoxicating  liquors  by  the  dram.* 

•  Our  House,  No.  2,  r.  The  State,  an**  ""2. 
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The  offense  charged  is  of  a  continuous  character,  carried 
on  fiom  day  to  day,  and  although  the  unlawful  traffic  is 
alleged  to  have  been  continued  for  several  days  or  weeks 
prior  to  the  commencement  of  the  prosecution,  it  must  still 
be  regarded  as  but  the  one  offense,  made  the  more  enor- 
mous by  its  long  continuance,  and  requiring  the  more 
exemplary  punishment. 

The  object  of  the  law  is  to  prohibit  the  retail  traffic  in 
intoxicating  liquors  ;  and  it  is  the  imperative  duty  of  the 
officers  of  the  law  to  see  that  object  effectually  and  faith- 
fully seciu-ed.  Very  different  views  may  be  honestly  enter- 
tained in  reference  to  the  expediency  or  propriety  of  the 
law,  but  no  difference  of  opinion  should  prevail  as  to  the 
duty  and  necessity  of  maintaining  the  dignity  and  majesty 
of  all  laws.  Every  man,  whether  in  public  or  private  life, 
should  unite  in  requiring  a  strict  enforcement  of  all  laws 
enacted  for  the  preservation  of  life,  property,  peace  and 
prosperity. 

Courts  are  especially  called  upon  to  overlook  slight  tech- 
nical objections,  to  disregard  popular  prejudices,  and  to 
so  construe  statutes  and  adjudge  causes,  that  the  avowed 
objects  of  the  legislature  for  the  public  good  may  be 
respected  and  enforced.  To  this  end  an  indictment  in 
substantial  compliance  with  the  statute  upon  which  it  is 
framed,  should  not  be  deemed  insufficient,  however  defec- 
tive it  may  be  in  mere  matters  of  form,  which  cannot  pre- 
judice the  rights  of  the  accused.  The  indictment  at  bar 
is  by  no  means  perfect  in  form,  still  it  is  good  in  substance, 
and  contains  no  defect  that  can  prejudice  the  rights  of  the 
defendant.  For  that  reason  the  court  below  very  correctly 
overruled  the  demurrer. 

Judgment  affib:med. 

•7".  Burt,  for  plaintiff  in  error. 

D.  C.  Cloud,  Attorney-  General,  for  the  state. 
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Where  a  license  to  keep  a  ferry  does  not  give  to  the  ferryman  the  exclusive 
privilege  for  a  certain  distance  above  and  below  his  ferry,  he  cannot  sus- 
tain an  injunction  against  parties  who  may  cross  passengers  in  a  skiff  within 
that  distance  ;  especially  if  the  petition  docs  not  allege  that  they  had  no 
license  to  keep  a  skiff  ferry,  and  does  not  aver  that  they  took  pay  for  cross- 
ing passengers. 

Appeal  from  Keokuk  District  Court. 

Opinion  by  Greene,  J.  The  petition  was  filed  in  this 
case  by  David  McEwen,  for  an  injunction  against  Andrew 
Taylor  and  Benjamin  HoUingsworth.  It  sets  forth  that  on 
the  15th  of  April,  1851,  the  petitioner  was  duly  licensed  to 
keep  a  ferry  across  the  south  fork  of  Skunk  river  in  Keokuk 
county,  by  the  board  of  commissioners  of  said  county ;  that 
said  privilege  extended  two  miles  above  and  two  miles  below 
the  point  designated  for  the  ferry ;  that  he  prepared  and 
kept  said  ferry  in  strict  accordance  with  the  license  ;  that 
the  defendants  had  been  in  the  constant  habit,  during  the 
previous  year,  of  keeping  a  skiff  and  canoe  to  carry  persons 
across  said  river  at  a  point  within  two  miles  of  corriplain- 
ant's  ferry ;  that  the  persons  who  are  thus  ferried  or  crossed 
are  not  the  owners  of  a  mill  or  their  customers  ;  that  lie 
cannot  say  how  much  money  they  have  received  for  such 
crossing ;  that  the  number  of  persons  who  cross  the  river 
at  their  point  is  increasing  every  day ;  that  they  aver  their 
determination  to  continue  the  running  of  said  boat,  and 
declare  their  determination  to  build  a  boat  within  a  short 
time,  and  to  use  the  same  so  as  to  pass  teams  and  horses 
as  well  as  footmen  ;  that,  unless  they  are  restrained,  they 
will  continue  the  said  crossing,  build  said  boat,  to  engage 
in  ferrying  generally,  and  do  such  injury  to  the  rights  of 
said  plaintiff,  tliat  lie  will  have  no  adequate  remedy.  The 
petition  concludes  in  the  nsnal  form  with  a  prayer  for  an 
inj  unction,  which  was  granted. 
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To  this  petition  defendants  filed  a  demurrer,  wliich  was 
sustained,  and  the  injunction  dissolved.  The  only  error 
assigned  is,  that  the  court  sustained  the  demurrer. 

The  license  from  the  county  commissioners,  a  copy  of 
which  is  annexed  to  the  petition,  shows  that  plaintiff  was 
authorized  to  keep  a  certain  ferry  at  a  point  designated, 
for  five  years,  from  the  14th  day  of  April,  1851 ;  the  said 
license  to  extend  two  miles  above  and  two  miles  below 
said  point.  The  license  does  not  give  him  the  exclusive 
privilege.  It  is  not  an  exclusive  license.  It  merely  per- 
mits the  plaintiff  to  keep  a  certain  kind  of  ferry  at  the 
point,  and  within  the  limits  named,  for  the  term  of  five 
years.  As  it  confers  merely  the  authority  to  keep  the  kind 
of  ferry  described  in  the  license,  without  making  that 
authority  or  franchise  exclusive,  and  as  the  petition  does 
not  aver  that  the  defendants  had  not  a  license  to  keep  a 
skiff  or  canoe  ferry,  and  as  the  petition  does  not  aver  that 
they  crossed  passengers  in  their  skiff  or  canoe  for  pay,  we 
think  the  court  did  not  err  in  sustaining  the  demurrer.  If 
the  license  had  been  granted  to  the  plaintiff  with  an  exclu- 
sive privilege  for  two  miles  above  and  two  miles  below, 
he  might  then  sustain  an  injunction  against  parties  who 
should  in  any  way  cross  passengers  within  the  space 
designated,  to  the  injury  of  his  franchise. 

Such  exclusive  privilege  cannot  be  inferred;  it  should 
be  expressed  in  the  license  or  charter,  and  if  not  so 
expressed  it  cannot  be  enforced. .  If  it  had  been  so  ex- 
pressed in  the  license  before  us,  we  should  have  reversed 
the  decision,  and  sustained  the  petition,  although  it  does 
not  show  that  defendants  crossed  passengers  for  hire.  As 
it  is,  we  are  constrained  to  the  opinion  that  the  court 
below  ruled  correctly. 

Judgment  affirmed. 

Cfeo.  G.  Wright^  for  appellant. 

Charles  Negus^  for  appellees. 
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Constructive  service,  by  publication,  is  not  gooil,  unless  ordered  by  the  court, 
after  the  return  of  the  notice  "not  found,"  to  the  appearance  term  of  the 
court. 

Where  the  defendant  did  not  receive  personal  service,  nor  appear,  in  addi- 
tion to  the  constructive  service  by  publication,  it  should  appear  of  record 
that  a  copy  of  the  petition  was  directed  to  him  through  the  post-office,  as 
required  by  the  Code,  §  1826. 

Appeal  from  Monroe  District  Court. 

Opinion  hy  Greene,  J.  December  14,  1852,  Joseph 
Brobst  filed  in  the  district  court  of  Monroe  county  his 
petition  against  John  H.  Taylor,  to  foreclose  the  equity  of 
redemption  to  certain  lands  sold  for  the  taxes  of  1851. 

The  original  notice  was  returned,  "  not  found,"  on  the 
23d  of  the  same  month.  During  the  month  of  January 
following,  notice  of  the  proceeding  was  published  in  a 
weekly  paper.  On  the  8th  of  February,  at  the  first  term 
of  court  after  the  proceeding  was  commenced,  it  appears 
that  the  cause  came  on  to  be  heard,  and  proof  of  publica- 
tion by  affidavit  was  made,  and  the  court  ruled  that  the 
defendant  plead  by  the  next  morning.  The  defendant 
failing  to  plead  by  that  time,  judgment  was  rendered 
against  him  by  default,  and  a  decree  to  close  and  bar  the 
equity  of  redemption  was  gi'anted.  Several  objections  are 
urged  to  the  proceedings,  on  points  of  law  which  have 
been  so  often  disposed  of  that  we  do  not  deem  it  necessary 
to  consider  them ;  and  it  is  only  necessary  to  advert  to 
those  points  in  the  case  upon  which  the  decision  in  this 
court  must  turn. 

1.  It  appears  that  the  original  notice  was  not  returned  to 
the  next  term,  and  that  the  notice  by  publication  was  not 
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antliorized  by  the  court.  It  has  been  decided  by  this  court 
in  Pinkney  v.  Pinkney,  and  in  Lot  Two  v.  Swetland*  that 
notice  by  publication  cannot  be  considered  good,  unless 
authorized  by  the  court  after  the  return  of  the  original 
notice  to  the  appearance  term  therein  designated. 

The  record  in  this  case  clearly  shows  that  the  court  had 
not  acquired  legal  jurisdiction  over  the  person  of  the 
defendant. 

2.  The  court  rendered  judgment  by  default,  without 
requiring  proof  that  a  copy  of  the  petition  and  notice  had 
been  directed  through  the  post-office  to  the  defendant,  as 
required  by  §  1826  of  the  Code.  Such  proof  was  essential 
to  the  exercise  of  jurisdiction  over  the  defendant.  In 
Brogkill  v.  Lash,  3  G.  Greene,  357,  this  court  decided  that 
where  service  of  notice  has  been  made  by  publication  only, 
default  should  not  be  entered  without  proof  that  a  copy  of 
the  petition  and  notice  was  directed  to  the  defendant  at 
his  usual  place  of  residence,  or  that  his  residence  could 
not  be  ascertained ;  and  that  such  proof  will  not  be  pre- 
simied,  but  should  appear  of  record. 

This  proof,  in  cases  where  there  has  been  no  personal 
service  or  appearance,  is  made  an  essential  element  of 
jurisdiction  by  the  Code,  §  1826,  and  therefore  the  court 
should  require  it  before  entering  a  rule  or  judgment  of 
default  against  the  defendant,  and  the  record  in  such  a 
case  should  show  that  this  element  of  jm-isdiction  had 
been  supplied.  Where  constructive  service  is  made  to 
take  the  place  of  actual  personal  notice  or  appearance, 
such  service  should  not  only  be  made  apparent  of  record, 
but  it  should  also  appear  that  such  service  was  made  in 
substantial  compliance  with  the  Code.  The  record  in  the 
present  case  shows  no  such  compliance.  On  the  contrary, 
it  shows  that  these  essential  requirements  of  the  Code 
were  not  performed,  and  therefore  shows  prima  facie  that 
the  decree  of  foreclosure  was  coram  non  judice  and  void. 
The  cause  will  therefore  be  remanded  to  the  district  court, 

*Antc,  jip.  324,  465. 
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with  the  hope  that  that  court  will  acquire  either  actual  or 
legal  constructive  jurisdiction  over  the  person  of  the 
defendant,  before  rendering  any  judgment  or  decree 
against  him. 

Decree  reversed. 

J.  E.  Nealj  for  appellant.  * 

A»  W,  Curtis  and  Wm,  Longhridgey  for  appelleet 


MORGAN  a  at.  v.  MoLAREN. 

A  rerbal  contract  for  two  lots,  to  be  paid  for  in  printing  and  cash,  is  within 
the  statute  of  frauds,  if  no  part  of  the  stipulated  price  had  been  paid,  and 
if  the  vepdee  did  not  acquire  possession  of  the  premises. 

Where  C,  as  executor  of  the  estate  of  P.,  was  garnisheed,  and  answered 
that  P.  was  indebted  to  M.  E.  &  Co.  in  the  sum  of  $140  ;  that  M.  had 
verbally  contracted  to  buy  two  lots  of  P.,  and  to  pay  $300  for  them,  half 
in  printing  and  half  in  cash  ;  that  the  bill  of  M.  R.  &  Co.  was  to  go  in 
part  payment ;  that  "in  case  the  balance  of  said  purchase  money  is  not 
paid,  and  I  should  conclude  to  rescind  the  contract  and  receive  back  the 
two  lots,  then  the  estate  will  be  owing  about  the  amount  of  $140  :"  held, 
that  the  court  was  justified  in  rendering  judgment  against  the  garnishee^ 
to  be  paid  by  the  estate. 

Appeal  from  Des  Moines  District  Coubt. 

Opinion  hy  Greene,  J.  In  this  case  P.  M.  McLaren 
had  obtained  judgment  against  Morgan,  McKinney  & 
Co.,  and  caused  garnishee  process  to  be  issued  against 
Joshua  Copp,  executor  of  the  estate  of  F.  J.  C.  Peas- 
ley.  The  executor's  answer  was,  in  substance,  that  he 
understood  the  estate  to  be  indebted  to  Morgan,  McKin- 
ney &  Co.,  in  a  sum  amounting  to  something  over  $140; 
*'  that  J.  M.  Morgan  purchased  or  contracted  for  two 
lots  in  Peasley's  addition  to  the  city  of  Burlington,  for 
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which  he  was  to  pay  said  Peasley  the  sum  of  $300,  one 
half  to  be  paid  in  printing,  and  the  other  half  to  be  paid 
in  cash;  that  the  bill  presented  by  Morgan,  McKinney  & 
Co.  was  to  go  in  part  payment ;  that  there  was  no  bond  or 
deed  given  by  Peasley  for  said  lots ;  that  it  was  a  verbal 
arrangement  between  him  and  Morgan ;  that  if  the 
balance  of  the  purchase  money  is  paid  within  a  reasonable 
time,  he  will  be  entitled  to  a  deed  for  the  lots ;  and  in 
case  the  balance  of  said  purchase  money  is  not  paid,  and  I 
should  conclude  to  rescind  the  contract  and  receive  back 
the  two  lots,  then  the  estate  will  be  owing  about  the 
amount  of  $140,"  &c.  Upon  this  answer,  judgment  was 
rendered  against  the  garnishee  for  the  sum  of  $140,  to  be 
paid  by  the  Peasley  estate,  and  upon  this  judgment  an 
appeal  is  taken. 

It  is  claimed  that  the  answer  shows  that  there  was  a  valid 
subsisting  contract  for  two  lots  between  Morgan,  McKin- 
ney &  Co.  and  Peasley,  and  that  the  $140  should  be 
applied  in  part  payment  of  the  two  lots,  and  conse- 
quently should  not  be  treated  as  an  indebtedness  from  the 
estate.  We  could  not  deny  the  correctness  of  this  posi- 
tion, if  the  answer  showed  that  the  verbal  contract  for  the 
two  lots  had  been  made  with  Morgan,  McKinney  &  Co., 
instead  of  James  M.  Morgan,  and  if  it  showed  that  the 
vendor  had  received  a  portion  of  the  purchase  money  from 
them,  or  had  placed  the  vendees  in  possession  of  the  lots 
by  virtue  of  the  contract.  It  appears  by  the  answer,  that 
the  contract  was  with  J.  M.  Morgan  alone,  that  he  was  to 
pay  one  half  of  the  price  of  the  lot  in  printing,  and  the 
other  half  in  cash.  It  is  not  pretended  that  any  paj-ment 
had  been  made  upon  the  lots,  or  that  Morgan  was  in  pos- 
session. Consequently  no  evidence  of  this  contract,  in 
relation  to  a  transfer  of  an  interest  in  land  was  admissible 
in  evidence,  unless  in  writing,  and  signed  by  the  party  to 
be  charged  therewith.  Even  as  between  Morgan  and  Peas- 
ley, the  contract  is  clearly  within  the  statute  of  frauds. 
Code,  §§  2409,  2410,  2411.     As  the  contract  could  not  be 


538  SUPREME  COURT  CASES, 

Morgan  v.  McLaren. 

treated  as  valid  in  its  effects  upon  Morgan,  a  fortiori ^  it 
could  not  as  to  Morgan,  McKinney  &  Co. ,  who  were  a  third 
party  to  the  arrangement.  The  statement  in  the  answer, 
"  that  the  bill  of  Morgan,  McKinney  &  Co.  was  to  go  in 
part  payment,"  does  not  show  that  it  was  applied  in 
part  payment  of  Morgan's  intended  purchase,  nor  does  it 
show  that  that  firm  agreed  that  their  claim  should  be  so 
applied. 

The  record  does  not  show  that  this  J.  M.  Morgan  is  even 
a  member  of  the  firm  of  Morgan,  McKinney  &  Co. ;  but 
if  he  is  a  member  of  that  firm,  it  does  not  follow  that  the 
credits  of  that  firm  can  be  appropriated  for  the  payment 
of  his  individual  indebtedness,  in  preference  to  the  indebt- 
edness of  the  firm.  But  in  this  case  there  was  no  indivi- 
dual indebtedness  from  Morgan  to  the  estate  of  Peasley. 
As  the  answer  shows  the  transaction,  there  was  no  valid 
contract  between  the  parties.  Morgan  could  not  enforce 
a  specific  performance  against  the  estate  for  the  lots,  nor 
could  the  state  sustain  an  action  against  Morgan  for  the 
price  of  the  lots.  There  was  no  written  agreement,  no 
payment,  no  possession ;  and  consequently  there  could  be 
no  competent  evidence  in  reference  to  this  real  estate 
transaction. 

We  conclude,  then,  that  there  was  no  valid  contract 
between  Peasley  and  Morgan,  McKinney  &  Co.,  in  refer- 
ence to  the  lots ;  that  the  answer  shows  the  Peasley  estate 
to  have  been  indebted  to  that  firm  in  the  sum  stated,  and 
that  judgment  was  correctly  rendered  against  the  gar- 
nishee. 

Judgment  affirmed. 

Wm.  Thompson,  for  appellants. 

Browning  and  Tracy,  for  appellee. 
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HALL  V.  HUNTER. 

If  an  ingtmction  asked  appears  to  be  legally  correct,  the  refusal  of  the  court 
to  give  it  will  not  be  deemed  erroneous,  unless  it  appears  to  have  been 
applicable  to  the  case. 

Where  a  purchase  was  made  under  an  atrreement  to  pay  a  certain  amouiit  at 
a  future  day,  and  to  give  a  note  for  the  same,  and  where  the  purchaser 
refused  to  give  the  note,  the  amount,  in  consequence  of  such  refusal, 
cannot  be  considered  as  due  before  the  time  stipulated. 

H  a  party  agrees  to  give  the  note  of  a  third  party  in  full  paymenc  of  a 
balance  due  from  him,  and  fails  to  deliver  the  note,  as  agreed,  when  re- 
quested, the  amount  may  be  sued  for  as  a  cash  demand. 

A  party  cannot  sue  for  and  recover  money  before  it  becomes  due,  even  if  the 
debtor  refuses  to  give  his  note  for  the  amount  payable  at  the  time  stipu- 
lated. 

A  court  is  justified  in  refusing  an  instruction  which  is  calculated  to  mislead 
the  jury,  although  it  may  state  a  principle  of  law  correctly;  or  the  court 
may  give  such  instruction  in  a  modified  form,  so  as  to  present  the  law 
applicable  to  the  facts  more  appropriately  and  intelligibly  to  the  jury. 

Where  the  evidence  is  conflicting,  and  where  the  court  overruled  the  motion 
for  a  new  trial,  based  in  part  upon  the  insufficiency  of  the  testimony  to 
sustain  the  verdict,  this  court  will  not  disturb  the  judgment,  unless  it  is 
apparent  of  record  that  there  was  no  evidence  before  the  jury  upon  some 
point  in  the  case  so  material  that,  in  the  absence  of  proof  upon  it,  the 
Terdict  could  not  be  justified. 

Appeal  from  Johnson  District  Court. 

Opinion  hy  Greene,  J.  The  transcript  discloses  but 
little  of  the  history  of  this  case.  It  appears  that  the  suit 
was  commenced  before  a  justice  of  the  peace.  But  it  does 
not  appear  upon  what  the  action  was  founded,  or  what 
issue  was  tried  before  the  jury.  The  verdict  of  the  jury 
in  the  district  court  informs  us,  "  that  the  said  Adam 
Hunter  did  not  promise  in  manner  and  form  as  the  said 
Green  Hall  hath  complained  against  him." 

The  plaintiff  filed  a  motion  to  set  aside  the  verdict,  and 
grant  a  new  trial.  The  motion  was  refused.  In  this  it 
is  claimed  the  court  erred,  and  eight  reasons  are  assigned, 
which  we  will  briefly  consider  under  three  heads. 
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1.  The  court  refused  to  give  the  following  instructions 
asked  by  the  plaintiff:  "  That  if  the  jury  believe  from  the 
evidence  that  Adam  Hunter,  the  defendant,  purchased  the 
horse  of  the  plaintiff,  either  in  person  or  by  his  agent,  and 
pay  the  balance  of  $50  in  a  note  due  at  a  future  period; 
and  that,  on  request.  Hunter  refused  to  give  said  note, 
the  jury  will  find  a  verdict  for  the  plaintiffs."  If  this 
proposition  states  the  law  correctly,  it  may  still  be  ques- 
tioned whether  it  was  applicable  to  the  case  before  the 
court.  The  record  does  not  show  the  nature  of  the  action, 
nor  the  issue  submitted  to  the  jury.  A  portion  of  the 
evidence  is  set  forth  in  the  bill  of  exceptions,  but  that  does 
not  sufficiently  advise  us  of  the  true  condition  of  the  case, 
and  of  the  issue  joined.  This  court  decided  in  Try  on  v. 
Oxley,  3  G.  Greene,  289,  that  if  the  instruction  asked  had 
even  been  a  correct  legal  proposition,  it  would  not  have 
been  error  to  refuse  it,  unless  it  appeared  applicable  to  the 
evidence  before  the  jury,  and  the  merits  of  the  case  as 
presented  by  the  parties.  If  the  instruction  asked  was 
correct  in  law,  we  could  not  with  propriety  say  that  the 
court  erred  in  refusing  it,  unless  it  appeared  applicable  to 
the  case.  By  calling  to  our  aid  the  alternative  instruction 
given  by  the  court,  in  place  of  the  instruction  refused, 
together  with  the  evidence  of  record,  it  might  be  safely 
assumed  that  the  instruction  asked  was  not  strictly  ap- 
propriate. 

The  rejected  instruction  refers  merely  to  a  note  due  at  a 
future  period.  The  substitute  given  by  the  court  refers  to 
a  note  on  a  third  person,  and  also  to  the  parties'  own  note, 
payable  at  a  future  period,  and  instructs  the  jury  correctly, 
clearly  and  ajipropriately,  under  each  description  of  note. 
Under  the  rejected  instruction,  the  jury  were  directed  to 
arrive  at  the  same  conclusion,  whether  the  note  was  to  be 
made  by  defendant,  or  to  be  the  note  of  some  third  party. 
In  this  particular,  it  is  vague  and  uncertain.  If  abstractly 
correct,  we  think  the  rejected  instruction  is  not  sufficiently 
explicit  or  sufficv-ntly  appropriate  to  render  a  new  trial 
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necessary.  But,  is  it  correct  ?  We  tliink  not.  If  correct,  it 
is  a  principle  that  we  have  not  yet  discovered,  and  which  we 
should  be  sorry  to  recognize  as  law.  The  instruction  ashs 
the  court  to  adopt  as  law  this  doctrine  :  That  where  a  man 
contracts  a  debt  payable  at  a  future  day,  and  fails  to  give  his 
note  as  agreed,  he  becomes  at  once  liable  to  pay  the  amount, 
and  suit  may  be  maintained  against  him  before  the  pay- 
ment becomes  due.  We  think  it  would  be  difficult  to  find 
any  authority  to  sustain  this  doctrine. 

The  instruction  asked  assumes  that  the  failure  to  give 
the  note  for  the  amount  due  at  a  future  day,  would  chonge 
the  terms  of  the  liability  so  as  to  make  the  amount  due  and 
payable  at  once.  The  plaintiff  might,  perhaps,  in  such 
case,  sue  specially  for  the  note  under  the  special  contract 
to  furnish  the  same,  but  he  could  not  sue  for  the  amount 
of  the  debt  until  the  same  became  due. 

2.  The  instruction  given  by  the  court  below,  in  place  of 
the  one  refused,  is  alleged  to  be  erroneous.  It  was  given 
to  the  jury  as  follows : 

''  That  if  they  believed  from  the  evidence  that  Adam 
Hunter,  the  defendant,  purchased  said  horse  of  the  plain- 
tiff, either  in  person  or  by  his  agent,  and  was  to  give 
the  two  colts  and  the  balance  in  a  note  of  $50  on  a 
third  person,  which  note  was  to  operate  as  an  absolute 
payment  of  said  balance  of  $50,  and  the  said  Hunter 
refused  to  give  said  note  on  demand,  that  in  that  case  they 
would  find  for  the  plaintiff;  but  if  the  jury  believed  from 
the  evidence  that  the  said  balance  of  $50  was  to  be  paid 
at  a  future  period,  agreed  upon  by  the  parties,  and 
that  the  said  Hunter  was  to  give  his  own  note  therefor, 
payable  at  said  future  period,  and  that  the  said  Hunter 
refused  to  give  his  note,  that  in  that  event  the  said  plain- 
tiff was  not  entitled  to  recover,  the  said  time  for  which 
the  credit  was  to  run  not  having  expired."  This  instruc- 
tion embraces  all  the  law  contained  in  the  rejected  instruc- 
tion, and  applies  the  law  appropriately  to  two  given  state- 
ments of  facts. 
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If  the  jurors  found  that  Hunter  agreed,  to  give  the  note 
of  some  third  person  in  absolute  payment  of  the  balance 
agreed  upon,  and  if  Hunter  refused  to  deliver  the  note  to 
Hall,  on  demand,  then  upon  such  failure  to  make  payment 
as  agreed,  it  became  a  money  demand,  and  plaintiff  might 
recover  accordingly.  This  is  upon  the  principle  that  a 
note  payable  in  property  becomes  a  cash  note  if  the  payor 
fails  to  make  the  payment  at  the  time  and  in  the  manner 
specified.  So  this  division  of  the  instruction  contemplates 
the  facts  that  the  demand  was  to  be  paid  in  the  note  of  a 
third  party,  and  that  the  defendant  failed  to  make  the  pay- 
ment as  agreed,  consequently  it  became  at  once  a  cash 
demand. 

The  other  branch  of  this  instruction  simjily  announces 
the  proposition  that  a  man  cannot  sue  for  and  recover 
money  before  it  becomes  due,  not  even  if  the  debtor  refuses 
to  give  his  note  for  the  amount.  It  is  the  very  converse 
of  the  doctrine  contained  in  the  rejected  instruction. 

This  and  the  other  instructions  given  by  the  court, 
appear  to  cover  the  enth'e  case,  and  embrace  all  the  law 
clearly  stated  and  applied  to  the  given  facts.  Without  ihe 
rejected  instruction  the  jury  would  be  likely  to  arrive  at  a 
correct  conclusion  ;  with  it  their  views  would  most  likely 
have  been  embarrassed,  confused  and  uncertain. 

A  court  is  justified  in  refusing  an  instruction  which  is 
likely  to  mislead  the  jury,  although  it  may  state  a  princi- 
ple of  law  correctly.  Or  the  court  may,  as  in  this  case,  give 
the  instruction  in  such  a  modified  form  as  to  present  the 
law  applicable  to  the  facts  more  appropriately  and  intel- 
ligibly to  the  jury. 

The  great  object  in  charging  jurors  is  to  instruct  them 
in  the  law  of  the  case,  the  most  appropriately,  concisely  and 
clearly,  so  that  they  may  have  no  difiiculty  in  arriving  at 
a  legal  conclusion  upon  the  facts  as  they  may  find  them. 
If  a  special  instruction  asked  is  calculated  to  defeat  this 
object,  it  becomes  the  duty  of  the  court  either  to  refuse  it 
unconditionally,  or  to  give  it  under  such  modifications  as 
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would  be  likely  to  remove  or  correct  that  which  might 
mislead  the  jurors.  Such  was  the  action  of  the  district 
court  in  the  case  at  bar,  and  we  think  it  worthy  of  imita- 
tion in  all  similar  cases. 

3.  It  is  objected  that  the  court  below  erred  in  refusing 
a  new  trial,  on  the  ground  that  the  verdict  was  contrary  to 
evidence.  We  have  carefully  examined  the  evidence  set 
forth  in  the  bill  of  exceptions,  and  cannot  discover  that  it 
is  so  in  conflict  with  the  verdict  as  to  justify  a  new  trial. 
The  district  judge  and  jurors  had  the  witnesses  before 
them,  and  were  in  a  better  condition  to  judge  of  their 
credibility,  and  therefore  much  better  qualified  to  weigh 
and  reconcile  the  conflicting  portions  of  testimony  than 
those  who  did  not  see  and  hear  the  witnesses.  In  such  a 
case,  we  should  be  very  reluctant  to  disturb  the  verdict, 
on  the  ground  of  insufficient  testimony. 

In  a  case  like  the  present,  where  the  evidence  is  con- 
flicting, and  where  the  court  below  overruled  the  motion 
for  a  new  trial,  based  in  part  upon  the  insufficiency  of  the 
testimony  to  sustain  the  verdict,  this  court  will  not  dis- 
turb the  verdict,  unless  it  is  apparent — of  record — that 
there  was  no  evidence  before  the  jury  upon  some  point  in 
the  case  so  material,  that,  in  the  absence  of  proof  upon  it, 
the  verdict  could  not  be  justified. 


Judgment  affirmed. 


J»  D,  Templin,  for  appellant, 
Wm»  Penn  Clark,  for  appellee. 
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SULLIVAN  et  al.  v.  FINN. 

Where  part  of  a  debt  was  paid  under  the  announcement  that  it  should  be 
received  in  full  satisfaction,  and  where  the  creditor  silently  acquiesced  in 
the  proposition  by  taking  the  money :  held,  that  in  the  absence  of  con- 
sideration, such  implied  promise  to  take  part  in  payment  of  the  whole 
debt,  was  not  a  legal  satisfaction. 

In  an  action  by  a  landlord  to  recover  a  balance  on  rents,  the  tenant  cannot 
object  to  instructions  given  by  the  court  in  support  of  the  landlord's  right 
to  the  premises. 

Where  an  irrelevant  instruction  was  given,  which  could  not  prejudice  appel- 
lant, the  judgment  will  not  be  reversed. 

After  a  trial  upon  the  merits,  without  objection  to  the  pleadings,  the  judg- 
ment will  not  be  reversed  because  a  replication  was  not  filed.  It  will  be 
presumed  thai  the  replication  was  waived. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  GtREEne,  J.  This  suit  was  commenced  by 
Margaret  Finu,  administratrix  of  the  estate  of  Patrick 
Finn,  before  a  justice  of  the  peace,  to  recover  an  amount 
of  mineral  rent  from  Dennis  Sullivan  and  Daniel  Crowley. 
Plaintiff  recovered  a  judgment  for  the  amount  claimed, 
and  defendants  appealed  to  the  district  court.  The  cause 
was  again  tried  by  a  jury.  Verdict  and  judgment  for  plain- 
tiff.    A  motion  was  made  for  a  new  trial,  and  overruled. 

To  the  proceedings  below  we  find  a  long  list  of  errors 
assigned.  The  most  material  of  them  may  be  included 
under  three  propositions  : 

1.  If  a  debtor  pays  to  a  creditor  a  less  amount  than  is 
due,  under  an  averment  that  it  must  be  in  full  satisfaction, 
does  it  amount  to  such  satisfaction  where  the  creditor 
remained  silent  or  acquiesced,  and  subsequently  refused  to 
acknowledge  it  as  such  ?  The  court  refused  to  instruct  the 
jury  in  the  affirmative,  but  did  instruct  them  that,  "  If 
from  the  evidence  the  jury  believe  that  there  has  been  a 
satisfaction  made  by  the  defendants  in  this  case,  they 
must  find  for  the  defendants." 
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The  instructions  asked  by  defendants  below,  and  which 
were  refused,  assume  that  tie  announcement  of  a  debtor, 
that  he  was  paying  a  less  amount  in  full  payment  of  the 
whole,  would  amount  to  a  legal  satisfaction,  when  the 
creditor  at  the  time  silently  acquiesced.  These  instruc- 
tions were  correctly  refused,  for  such  is  not  the  law.  The 
payment  of  a  part  is  not  a  full  payment,  even  if  the 
creditor,  without  consideration,  verbally  agreed  to  receive 
such  part  payment  in  satisfaction  of  the  whole  amount. 
There  must  be  some  consideration  for  the  promise  to  re- 
ceive a  less  sum  in  satisfaction  of  a  greater,  in  order  to 
make  such  promise  binding. 

It  was  held  in  White  v.  Jordan^  27  Maine,  370,  that 
a  payment  made  in  money  of  a  part  of  a  debt,  does  not 
operate  to  extinguish  the  whole  debt,  although  it  be 
received  as  a  payment  in  full,  unless  there  is  some  con- 
sideration for  the  relinquishment  of  the  portion  not  due. 
So  in  Eve  v.  Mosely,  2  Strobh.,  203,  a  partial  payment  of 
a  debt  liquidated  and  payable,  which  is  acknowledged  to 
be  in  payment  of  the  whole  amount,  is  not  a  legal  satis- 
faction of  the  whole  amount.  See  also  Brook  v.  WAite,  2 
Mat.,  283 ;  Fellom  v.  Hill,  24  Wend.,  294  ;  Bailey  v.  Day, 
26  Maine,  88. 

In  this  case  the  instructions  asked  by  the  defendants 
below  do  not  assume  that  the  plaintiff  even  promised  to 
receive  the  partial  payment  in  full  satisfaction.  The  first 
merely  claims  that  if  she  left "  the  impression  on  him — the 
agent  of  the  defendant's — that  she  took  it  in  satisfaction 
of  her  demand  to  that  date,  she  cannot  revoke  what  she 
has  done  and  defeat  the  satisfaction  without  returning  the 
money  thus  received."  The  second  proposes,  "  that  if  she 
received  the  money,  having  been  first  told  that  jjhe  re- 
ceived it  in  full  rsatisfaction  to  date,  then  it  is  a  satisfac- 
tion, and  a  refusal  to  acknowledge  it  afterwards  cannot 
defeat  it."  It  is  not  pretended  that  there  was  anything 
more  than  an  implied  promise  to  recover  a  portion  in  satis- 
faction of  the  whole  demand  ;  nor  is  it  pretended  that  the 
Vol.  IV.  36 
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demand  was  not  due,  or  that  it  was  not  liquidated,  or  that 
it  was  of  a  doubtful  character,  or  that  there  was  any  other 
consideration  for  her  to  take  the  less  in  satisfaction  of  the 
greater  sum. 

We  conclude,  then,  that  the  court  was  not  only  justified 
in  refusing  these  instructions,  but  that  it  would  have  been 
gross  error  if  they  had  been  given.  The  substitute  given 
by  the  court  was  quite  as  favorable  for  the  defendants  as 
the  doctrine  of  satisfaction  would  justify. 

2.  It  is  objected  that  the  court  erred  in  giving  the  fol- 
lowing instruction  :  "  That  if  an  administratrix  expends 
money  in  good  faith  to  improve  property  belonging  to  the 
estate  of  the  deceased,  that  her  acts  will  be  protected  by 
the  court,  and  the  benefit  will  pass  to  the  estate,  even 
though  the  expenditure  was  not  strictly  proper  for  an 
administratrix  to  enter  into." 

We  cannot  understand  how  this  instruction  could  in  any 
way  affect  the  rights  of  the  defendants,  nor  can  we  see 
that  it  was  in  any  way  applicable  to  the  issue  submitted  to 
the  jury.  The  defendants  were  lessees  of  the  plaintiff,  and 
held  under  her  as  tenants.  She  sued  them  for  the  rent 
mineral,  which  they  had  sold  and  converted  into  money. 
There  is  no  question  raised  by  the  pleadings  or  evidence  in 
the  case  that  could  render  such  an  instruction  necessary  or 
appropriate.  Whether  the  administratrix  expended  the 
money  of  the  estate  properly  or  improperly,  could  not  in 
any  way  affect  the  liability  of  tenants  to  pay  their  rents. 
That  question  might  be  material  to  the  heirs  or  creditors, 
but  it  could  not  affect  or  impair  the  liability  of  the  tenants 
or  debtors  of  the  estate.  These  defendants  held  under  the 
plaintiff,  and  had  paid  rent  as  her  tenants,  and  were  there- 
fore estopped  from  denying  her  rights,  and  cannot  object 
to  any  instruction  given  in  support  of  those  rights. 

So  far  as  the  defendants  were  concerned,  it  matters  not 
whether  the  instruction  was  given  or  refused.  It  could  not 
have  any  influence  with  the  jury  upon  the  questions  sub- 
mitted to  them.     As  they  could  not  be  prejudiced  by  this 
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irrelevant  instruction,  the  judgment  tvill  not  be  reversed 
because  it  was  given. 

3.  It  is  claimed  that  the  defendants  were  entitled  to  a 
judgment  under  the  j)leadings.  This  objection  was  not 
raised  in  the  court  below,  and  consequently  should  not  be 
entertained  here.  As  the  defendants  referred  the  entire 
issue  to  the  jury,  and  as  the  merits  of  the  case  have  been 
determined  without  objection  to  the  pleadings,  it  is  too 
late  now  to  raise  that  objection.  The  only  ground  for 
this  objection  is  that  plaintiff  did  not  file  a  replication  to 
defendant's  answer,  in  which  he  averred  payment.  If  the 
answer  was  such  as  called  for  a  replication  to  deny  new 
matter,  averred  by  way  of  avoidance,  after  a  trial  upon  the 
merits,  without  objection  to  the  state  of  the  pleadings,  it 
will  be  presumed  that  defendant  waived  the  replication. 
It  has  often  been  decided  by  courts,  that  after  a  trial  upon 
the  merits,  a  judgment  will  not  be  reversed  because  there 
was  no  replication  to  defendant's  plea.  Glen  v.  Copeland, 
2  Watts  and  Serg.,  261.  ;  Bond  v.  Hills,  3  Stewart,  283. 

The  other  objections  urged  to  the  instructions  and  pro- 
ceedings below  are  so  obviously  without  foundation,  that 
we  do  not  consider  them  worthy  of  notice. 

Judgment  afSrmed. 

Samuels  and  Vandever,  for  appellants. 

L,  Clark  and  Smithy  McKinlay  and  Poor^  for  appellee. 
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OGILVIE  et  al.  v.  WASHBURN  et  al» 

An  action  was  commenced  against  three  joint  and  several  makers  of  a  pro* 
missory  note.  An  attachment  was  sued  out  against  one  of  them,  on  the 
alleged  ground  that  he  had  disposed  of  his  property  with  intent  to  defraud 
his  creditors  :  held,  that  the  court  was  justified  in  setting  aside  the  attach- 
ment against  one  of  the  defendants  only,  where  there  was  no  averment 
that  the  other  defendants  were  insolvent  or  in  failing  circumstances. 

An  attachment  may  be  justified  against  one  of  the  makers  of  a  joint  and 
several  promissory  note,  if  the  petition  for  the  attachment  shows  that  the 
other  debtors  were  insolvent,  or  non-residents  of  the  state,  or  that  they 
had  absconded,  so  that  the  ordinary  process  could  not  be  served  upon  them. 

The  object  of  the  attachment  law  is  to  secure  creditors  against  the  efforts  of 
debtors  to  defraud  them,  hence  an  attachment  should  be  granted  only 
where  that  object  is  to  be  attained. 

The  facts  necessary  to  justify  an  attachment  should  exist  as  to  all  the  debtors 
of  a  joint  and  several  obligation ;  or  if  the  facts  do  not  apply  to  all,  it 
should  appear  that  the  remaining  debtors  are  insolvent,  before  there  can 
be  occasion  for  the  process. 

Au  amendment  to  pleadings  may  be  refused,  if  the  proposed  amendment 
cannot  accomplish  the  object  intended. 

Appeal  from  Muscatine  District  Court. 

Opinion  hij  GtREene,  J.  This  suit  was  founded  on  a 
promissory  note,  in  which  Z.  Washburn  &  Son,  J.  W. 
Cohick  and  W.  D.  Ament,  jointly  and  severally  pro- 
mised to  pay  $587  50  to  C.  L.  Phelps  or  order. 
The  note  was  endorsed  in  blank  by  C.  L.  Phelps,  and 
this  suit  was  instituted  by  Adam  Ogilvie  and  William 
St  John,  as  holders  of  the  note.  The  petition  was 
filed  in  the  usual  form,  and  at  the  appearance  term  of 
the  court  an  amendment  was  filed  to  the  petition,  by 
which  one  of  the  plaintiiFs  swore  that  the  matters  set  forth 
in  the  petition  were  true,  and  that,  as  deponent  verily 
believed,  one  of  the  defendants,  Cohick,  had  disposed  of  his 
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property  with  intent  to  defraud  his  creditors,  and  there- 
fore prayed  that  a  writ  of  attachment  might  be  issued 
acrainst  the  said  Cohick.  The  attachment  was  issued 
accordingly.  Cohick  appeared  and  moved  to  quash  the 
wi'it.  The  fourth  reason  assigned  for  this  motion  is,  that 
"  the  petition  and  notice  are  against  Z.  Washburn  &  Son, 
J.  W.  Cohick  and  W.  D.  Ameut,  jointly,  for  a  debt  due 
by  them  jointly,  and  the  attachment  is  against  J.  W. 
Cohick  alone  ;  and  it  is  not  stated  that  the  said  Wasli- 
burn  &  Son  and  the  said  W.  D.  Ament  are  insolvent,  nor 
non-residents  of  the  state,  nor  about  to  dispose  of  their 
property,  or  that  the  plaintiffs  were  in  danger  of  losing 
their  demand  unless  attachment  was  issued  against 
Cohick."  On  this  reason  the  court  granted  the  motion, 
and  decided  that  "  the  plaintiff  could  not  sue  his  writ  of 
attachment  against  only  one  of  the  defendants." 

We  think  the  attachment  proceeding  was  very  properly 
set  aside,  but  we  think  the  plaintiffs  might  have  made 
out  a  case  which  would  have  justified  an  attachment 
against  only  one  of  the  defendants.  If  the  petition  had 
shown  that  the  other  defendants  were  insolvent,  or  non- 
residents of  the  state,  or  that  they  had  absconded,  so 
that  the  ordinary  process  could  not  be  served  upon 
them,  the  attachment  against  Cohick  might  have  been 
justified.  But  as  no  such  case  is  made  out  by  the  peti- 
tion, as  there  is  nothing  to  show  that  the  other  makers 
were  not  abundantly  solvent  and  able  to  pay  the  note,  it 
follows  that  a  prima  facie  case  was  not  made  out  for  the 
attachment. 

The  auxiliary  process  of  attachment  was  instituted  to 
secure  creditors  against  the  efforts  of  debtors  to  defraud 
them,  and  it  can  only  be  justified  where  it  is  apparent  that 
the  creditor  is  likely  to  lose  his  debt,  or  be  seriously 
delayed  in  its  collection  unless  that  process  is  awarded. 
When,  as  in  this  case,  the  liability  is  joint  and  several, 
and  when  there  are  three  different  parties  responsible  for 
the  payment,  one  or  even  two  of  those  parties  may  have 
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placed  himself  in  a  posit'on  that  would  justify  an  attach- 
ment against  him  or  them,  on  an  indebtedness  for  which 
he  or  they  were  alone  liable,  and  still  if  the  remaining 
party  is  solvent  and  able  to  pay  the  debt,  an  attachment 
could  not  be  justified.  If  the  remaining  solvent  debtor 
had  sufficient  to  pay  the  debt,  and  had  done  nothing  co 
justify  the  belief  that  he  was  about  to  dispose  of  his  pro- 
perty with  intent  to  defraud  his  creditors,  there  could  be 
no  necessity  for  the  attachment. 

The  facts  necessary  to  justify  an  attachment  should 
exist  as  to  all  the  debtors  to  a  joint  and  several  obligation, 
or  if  the  facts  do  not  apply  to  all,  it  should  appear  that 
the  remaining  debtors  are  insolvent  before  there  can  be 
occasion  for  that  process.  It  should  appear  prima  facie 
that  the  creditor  is  in  some  danger  of  losing  his  demand, 
for  some  of  the  reasons  set  forth  in  the  attachment  law, 
before  the  spirit  and  object  of  that  law  can  be  made  appli- 
cable to  the  case.  It  follows,  then,  that  the  court  below 
ruled  correctly  in  reference  to  the  attachment.  After  the 
court  decided  this  motion,  the  plaintiffs  moved  to  amend 
the  original  petition  by  striking  out  the  names  of  all  the 
defendants,  with  the  exception  of  Cohick's  name,  but  this 
was  refused.  K  this  motion  was  made  with  the  view  of 
having  the  attachment  reinstated,  it  was  very  properly 
rejected.  The  petition,  with  the  note  annexed,  would  still 
show  that  the  suit  was  commenced  on  a  joint  and  several 
instrument,  and  the  same  reason  would  aj)ply  why  an 
attachment  should  not  be  issued  against  one  of  the  debtors 
alone,  unless  the  others  were  shown  to  be  insolvent,  or 
subject  to  the  attachment  process.  True,  any  one  of  them 
might  have  been  sued  under  the  Code,  §§  1681,  1682,  but 
it  does  not  follow  that  an  attachment  might  be  issued 
against  him  alone,  unless  apparent  that  the  others  were 
insolvent  or  in  failing  circumstances. 

The  bill  of  exceptions  does  not  show  expressly  the  object 
of  the  proposed  amendment,  but  we  must  infer  that  it  was 
for  the  purpose  of  having  the  attachment  against  Cohicks 
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properly  reinstated,  and  with  that  object  we  think  the 
court  did  not  exceed  a  sound  discretion  in  overruling  the 
motion  to  amend. 

Judgment  affirmed. 

Henry  0'  Conner^  for  appellants. 

J.  Scott  Richman  and  S.  Whicher^  for  appelleea. 


WILSON  V.  STRIPE. 

Where  property  exempt  from  execution  is  taken  on  attachment,  the  fact 
maj  be  shown  on  motion  to  dissolve  the  attachment,  or  on  motion  to  hare 
the  property  released.  But  if  the  party  fails  to  avail  himself  of  such 
motion,  it  does  not  follow  that  his  right  to  the  property  is  forfeited,  or 
that  he  may  not  recover  in  an  action  of  replevin. 

The  action  of  replevin  is  authorized  by  the  Code,  to  recover  the  possession  of 
personal  property  taken  on  legal  process,  if  it  was  exempt  from  seizure 
by  such  process. 

A  judgment,  until  reversed,  is  conclusive  of  every  issue  that  was  or  should 
have  been  tried  under  the  pleadings;  but  it  is  not  conclusive  of  facts  that 
were  not  in  issue,  nor  admitted  by  the  pleadings,  and  therefo'^e,  if  con- 
nected with  an  order  to  sell  property  under  attachment,  it  is  not  coucla- 
sive  that  the  property  was  not  exempt  from  execution.  An  order  to  sell 
property,  made  at  the  time,  and  in  connection  with  a  judgment,  is  inde- 
pendent of  the  judgment,  and  may  be  revoked  or  defeated  by  a  replevin 
of  the  property  without  impairing  the  judgment. 

A  judgment  with  an  order  to  sell  property  under  attachment  is  not  a  bar  to 
an  action  of  replevin  for  the  property,  on  the  ground  that  it  was  exempt 
from  execution. 

Appeal  from  Lee  District  Court. 

Opinion  by  G-reene,  J.  This  was  an  action  of  replevin, 
commenced  by  William  C.  Stripe  against  George  B. 
Wilson,  as  constable,  to  recover  the  possession  of  a  horse 
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whicli  Wilson  had  taken  on  attachment  against  Stripe. 
The  petition  claimed  to  recover  on  the  ground  that  the 
horse  was  exempt  from  execution.  The  cause  was  sub- 
mitted to  the  court  without  a  jury.  On  the  trial,  it 
appeared  that  the  plaintiff  was  the  head  of  a  family,  and 
that  he  had  no  other  horse  than  the  one  taken  in  replevin. 
The  court  rendered  judgment  in  favor  of  plaintiff,  and 
decided  that  the  plaintiff  in  replevin  might  have  joined 
issue  on  the  trial  before  the  justice  of  the  peace,  and  might 
have  claimed  there  that  the  horse  was  exempt  from  execu- 
tion or  attachment,  but  that  he  was  not  bound  to  do  so 
under  the  Code,  and  by  not  doing  so  he  did  not  waive  his 
right  to  claim  the  horse  as  exempt  from  attachment ;  that 
the  judgment  and  proceeding  in  attachment  before  the 
justice  of  the  peace  is  not  a  bar  to  this  action  of  replevin. 

From  this  decision  Wilson  appealed,  and  contended  that 
Stripe  ought  to  have  claimed  the  horse  as  exempt  from 
execution  on  the  trial  of  the  suit  of  Tapping  v.  Stripe,  in 
which  the  horse  was  attached,  and  that  as  he  failed  to 
make  the  issue  at  that  time,  he  was  estopped  from  claim- 
ing him  in  any  other  way. 

It  appears  that  Tapping  sued  Stripe  before  a  justice  of 
the  peace,  on  a  promissory  note  ;  that  the  horse  in  question 
was  delivered  to  the  constable  on  garnishee  process  as  the 
property  of  Stripe ;  that  judgment  was  rendered  against 
Stripe  by  default,  and  the  horse  was  ordered  to  be  sold. 

Although  the  proceeding  is  not  expressly  authorized  by 
the  Code,  still  we  agree  with  the  court  below  that  the 
defendant  might  have  appeared  before  the  justice  for  the 
purpose  of  showing  that  the  property  was  exempt  from  the 
attachment.  Where  all  the  property  attached  is  exempt, 
the  fact  might  be  shown  on  motion  to  dissolve  the  attach- 
ment, or  on  motion  to  have  the  exempted  property  released. 
Bat  if  the  party  fails  to  avail  himself  of  such  motion,  it 
does  not  follow  that  his  right  to  the  property  under  the 
law  is  forfeited,  or  that  he  is  estopped  from  recovering  it 
in  an  action  of  replevin. 
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The  action  of  replevin  is  expressly  authorized  by  the 
Code,  where  the  object  is  to  recover  the  possession  of  per- 
sonal property  taken  from  the  owner  by  legal  process,  and 
which  was  exempt  from  seizure  by  such  process,  §§  1994, 
1995.  The  owner  of  such  exempted  property  may  avail 
himself  of  this  remedy  at  an}^  time  before  the  property 
is  finally  sold  by  virtue  of  such  process,  unless  the  same 
issue  had  been  res  judicata  on  motion,  in  reference  to  the 
attachment.  No  such  motion  was  submitted  and  tried  in 
the  present  case;  consequently  the  proceeding  by  replevin 
was  authorized. 

But  it  is  contended  that  the  property  attached  was 
ordered  to  be  sold  to  satisfy  the  judgment,  and  that  such 
order  and  judgment  are  conclusive  against  Stripe.  This 
proposition  goes  too  far.  Such  a  judgment,  until  reversed, 
is  conclusive  of  every. issue  that  was  or  should  have  been 
tried  under  the  pleadings.  It  is  conclusive  of  defendant's 
indebtedness  to  the  plaintiff,  but  it  is  not  conclusive  of 
facts  that  were  in  no  way  in  issue,  nor  admitted  by  the 
pleadings.  It  is  conclusive  that  the  horse  was  ordered  to 
be  sold  to  satisfy  the  judgment,  but  it  is  not  conclusive 
that  the  horse  was  not  exempt  from  such  sale,  for  that 
question  was  in  no  way  involved  by  any  issue  before  the 
court.  Had  a  motion  been  made  and  tried  to  vacate  or 
dissolve  the  attachment  levy  on  the  ground  that  the  pro- 
perty was  exempt,  and  if  that  issue  had  been  decided,  then 
the  question  might  be  regarded  as  res  judicata^  and  might 
be  pleaded  in  bar  to  this  action 

The  judgment  in  the  district  court  in  this  action  of 
replevin  is  claimed  to  be  in  conflict  with  the  judgment  in 
Tapping  v.  Stripe^  before  the  justice  of  the  peace.  It  is 
claimed  that  the  one  is  collaterally  impeached  and  set  aside 
by  the  other,  in  direct  opposition  to  the  uniform  rulings  of 
this  court  in  reference  to  the  conclusiveness  of  judgments 
when  collaterally  assailed.  But  we  can  see  no  such  con- 
flict between  the  two  judgments.  The  judgment  against 
Stripe  before  the  justice  of  the  peace  is  in  no  way  impaired 
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by  the  judgment  in  replevin.  It  possesses  the  same  force, 
vitality,  and  conclusiveness  since  the  replevin  that  it  did 
before.  True,  the  auxiliary  proceeding  in  rem  is  affected 
by  it,  but  that  is  no  part  of  the  judgment  upon  the  merits. 
That  judgment  is  perfect  either  with  or  without  the  attach- 
ment proceeding.  It  is  also  independent  of  the  order  of 
sale,  and  as  complete  without  as  it  can  be  with  that  order. 
Consequently,  as  the  replevin  proceeding  merely  affected 
the  order  of  sale,  it  did  not  impair  the  judgment.  It 
merely  prevented  an  illegal  sale  of  property  to  satisfy  the 
judgment,  but  left  the  judgment  just  as  effectual  against 
property  subject  to  execution  as  it  was  before  the  replevin 
suit  was  commenced. 

We  therefore  conclude  that  the  judgment  and  order  to 
Bell  the  property  was  not  a  bar  to  the  action  of  replevin 
for  the  property  which  was  exempt  from  seizure  under  the 
attachment. 

Judgment  afi^med. 

Edwards  and  Turner ,  for  appellant 

J.  Matthews,  for  appellee. 
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In  an  action  for  injury  sustained  by  tlie  overturning  of  a  stage  coach,  the 
declaration  of  the  plaintiff,  made  at  the  time  of  the  injury,  is  admissible 
in  evidence  as  a  part  of  the  res  gestae. 

If  a  declaration,  made  at  the  time  the  act  was  done,  is  calculated  to  explain 
the  cliaracter,  nature  or  quality  of  the  facts  constituting  the  act  and  its 
effects,  so  far  as  to  unfold  and  harmonize  them  as  parts  of  the  same  trans 
action,  then  such  declaration  may  be  regarded  as  part  of  the  res  gestae, 
and  should  go  to  the  jury  with  the  principal  facts  in  the  case. 

Stage  coach  proprietors,  who  carry  passengers  for  compensation,  are  respon- 
sible for  all  accidents  and  injuries  happening  to  passengers,  which  mii;ht 
have  been  prevented  by  human  care  and  foresight ;  they  are  consequently 
bound  to  furnish  good  and  strong  coaches  and  harness,  gentle  and  well 
broke  horses,  skillful  and  prudent  drivers,  and  the  smallest  degree  of 
negligence  in  these  particulars  will  render  such  proprietors  liable  for  any 
injury  to  passengers. 

Where  a  passenger  has  been  injured  in  consequence  of  the  gross  negligence 
of  a  stage  proprietor,  by  the  employment  of  a  known  drunken  driver,  the 
injured  party  may  be  entitled  to  exemplary  damages. 

If  a  stage  proprietor  or  carrier  is  guilty  of  gross  negligence,  it  amounts  to 
that  kind  of  gross  misconduct  which  will  justify  a  jury  in  giving  exem- 
plary damages,  even  where  an  intent  or  design  to  do  the  injury  does  not 
appear. 

A.  tender  admits  the  liability  or  indebtedness  to  the  amount  of  the  sum 
t«ndered. 

Appeal  from  Scott  District  Court. 

Opinion  by  Greene,  J.     This  action  was  commenced  by 

Jolm  Coe  against  John  Frink  &  Co.,  proprietors  of  stage 
coaches  running  between  Rock  Island  and  Chicago,  to 
recover  damages  for  injuries  sustained  by  the  neglige  at 
and  careless  upsetting  of  defendants'  coach,  in  which  he 
had  taken  passage.  The  cause  was  submitted  to  a  jury. 
Verdict  in  favor  of  plaintiff  for  the  sum  of  $270.  Judg- 
ment accordingly.  A  motion  made  by  defendants  below 
for  a  new  trial  was  overruled.  Defendants  appealed,  and 
now  urge  reasons  for  reversing  the  judgment. 
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1.  It  is  claimed  that  the  court  erred  in  permitting  to  be 
given  in  evidence  the  plaintiff's  declaration,  made  at  the 
time,  in  reference  to  the  injm*ies  he  had  received  by  the 
casualty.  It  appears  that  the  court  permitted  the  follow- 
ing  question  to  be  put  and  answered:  "  What  did  the 
plaintiff  say  at  the  time  of  the  overturning  of  the  coacli 
as  to  the  injury  he  received  ?  "  The  answer  to  this  ques- 
tion showed  that  the  plaintiff  said  at  the  time  of  the  injury 
that  his  hand  was  fast  and  mashed.  To  this  interrogatory 
and  answer  we  can  see  no  objection.  This  declarsEtion 
of  the  party  was  a  part  of  the  res  gestae.  It  was  contem- 
poraneous with  the  injury,  and  illustrated  its  character. 
It  expressed  the  bodily  feelings  of  the  party,  the  location 
and  nature  of  his  suffering.  Whether  that  declaration 
was  real  or  feigned,  the  jury  should  determine  from  the 
other  facts  and  circumstances  of  the  case.  1  Greenl.  Ev., 
§§  102,  108. 

In  §  102,  Professor  Greenleaf,  among  other  appropriate 
examples,  speaks  of  the  representation  of  a  sick  person  as 
to  the  nature,  symptoms  and  effects  of  the  malady  under 
'.vhich  he  was  laboring  at  the  time,  which  may  be  received 
;;o  original  evidence,  as  distinguished  from  hearsay.  Upon 
the  same  principle  should  the  declarations  of  a  wounded 
man  be  received  as  to  the  nature  and  effects  of  the  injury, 
especially  where  those  declai'ations  were  made  immediately 
after  the  calamity,  and  while  his  injm'ed  limb  was  fast 
under  the  coach.  It  would  seem  impossible  to  make 
declarations  more  strictly  a  part  of  the  res  gestae  than  the 
words  of  the  plaintiff  in  this  case,  uttered  while  his  hand 
was  still  fast  under  the  upturned  coach  which  had  pro- 
duced the  wound. 

According  to  the  authorities,  if  such  a  declaration  was 
made  at  the  time  the  act  was  done,  and  is  calculated  to 
explain  the  character,  nature  or  quality  of  the  facts  con- 
stituting the  act  and  its  effects,  so  as  to  unfold  and  har- 
monize them  as  parts  of  the  same  transaction,  then  such  a 
declaration  must  be  regarded  as  a  part  of  the  res  gestae. 
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and  may  always  be  shown  to  the  jury  along  with  the 
principal  facts.  Enos  v.  Tuttle^  3  Conn.,  250 ;  Carter  v. 
Buchannon,  3  Kelley,  513;  Bloody.  Rideout,  13  Met., 
237;  Boy  den  v.  Burke,  14  How.,  575;  In  re  Taylor,  9 
Paige,  611 ;  1  Greenl.  Ev.,  §  108. 

lu  an  action  by  a  bailor  against  the  bailee  for  loss  by 
his  negligence,  the  declarations  of  the  bailee,  contempo- 
raneous with  the  loss,  are  admissible  in  his  favor,  to 
show  the  natm-e  of  the  loss.  Story  on  Bailm.,  §  339, 
cites  Tompkins  v.  Saltmarsk^  14  Serg.  and  Rawl.,  275; 
Beardslee  v.  Richardson^  11  Wend.,  25;  Doorman  v.  Jen- 
kins, 2  Ad.  and  EL,  80.  So  in  a  prosecution  for  a  rape, 
where  the  party  injured  is  a  witness,  it  is  material  to  show 
that  she  made  complaint  of  the  injury  while  it  was  yet 
recent.    1  Greenl.,  §  102. 

Although  we  consider  such  a  declaration  admissible,  as 
tending  to  prove  the  issue,  still  it  cannot  of  itself  be 
regarded  as  sufficient  proof  without  some  other  corrobo- 
rative evidence. 

2.  It  is  objected  that  the  court  erred  in  giving  the  fol- 
lowing instruction,  as  requested  by  the  plaintiff  below : 
"  That  the  proprietors  of  stage  coaches  which  ply  between 
different  places,  and  carry  passengers  for  hire  and  com- 
pensation, are  responsible  for  all  accidents  and  injuries 
happening  to  the  persons  of  the  passengers,  which  could 
have  been  prevented  by  human  care  and  foresight." 

This  instruction  contemplates  a  great  degree  of  diligence, 
care  and  foresight  on  the  part  of  stage  proprietors,  but 
not  more,  we  think,  than  sound  public  policy  dictates,  nor 
more  than  the  authorities  justify.  It  was  held  in  Maury 
V.  Talmadge,  2  McLean,  157,  that  stage  proprietors  are 
bound  to  use  the  greatest  care  for  the  safety  of  passen- 
gers ;  that  the  least  negligence  by  the  di'ivers,  or  the  want 
of  skill,  makes  them  liable.  So  in  McKinney  v.  Neil,  1 
McLean,  540,  it  is  decided  that  a  stage  proprietor  is  bound 
to  furnish  good  coaches,  gentle  and  well  broke  horses,  good 
harness,  and  a  prudent,  skillful  driver ;  and  is  liable  to  any 
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passenger  who  may  receive  any  injury  from  -any  defect  in 
these  particulars ;  and  is  also  liable  for  the  smallest  degree 
of  negligence,  carelessness  or  want  of  skill  in  the  driver. 
With  horses  gentle  and  well  broke,  with  coaches  and  har- 
ness good  and  strong,  with  drivers  sober,  prudent  and 
skillful,  a  stage  coach  line  might  be  regarded  as  managed 
with  human  care  and  foresight.  With  such  an  outfit, 
stage  proprietors,  in  a  level  prairie  country  like  Illinois 
and  Iowa,  would  rarely,  if  ever,  be  called  upon  to  pay 
damages  for  personal  injuries  to  passengers.  In  McKinney 
V.  Neil,  1  McLean,  540,  the  upsetting  of  a  stage  coach  was 
held  to  be  prima  facie  evidence  of  negligence.  That  doc- 
trine is  especially  appropriate  to  a  level  prairie  country, 
where  nearly  every  accident  may  be  traced  to  drunken  or 
grossly  careless  drivers. 

The  instruction  under  consideration  is  quite  as  moderate 
towards  stage  proprietors  as  the  authorities  would  justify. 
It  appears  to  have  been  extracted  almost  literally  from 
elementary  works,  as  the  settled  doctrine  of  modern  deci- 
sions. Story  on  Baihn.,  §  601 ;  2  Greenl.  Ev.,  §  221 ; 
Angell  on  Carriers,  §§  536,  568,  and  notes. 

3.  Several  errors  are  assigned  and  urged  in  reference  to 
the  true  measure  of  damage.  These  may  all  be  sufficiently 
comprised  under  one  proposition,  which  was  submitted  by 
defendants  below.  They  requested  the  court  to  instruct 
the  jury  that,  no  matter  whether  they  believed  the  driver  to 
be  drunk  or  sober,  the  plaintiff  is  only  entitled  to  the  actual 
damage  proved;  and  that  he  cannot  recover  exemplary 
damages  unless  he  proves  the  acts  of  the  defendants  to 
have  been  intentional  and  designed.  This  doctrine  the  coiiit 
refused  to  submit  to  the  jury  as  law.  Upon  this  point 
we  have  some  difficulty  in  arriving  at  a  conclusion.  If 
Professor  Greenleaf 's  definition  of  damages  is  to  be  taken 
as  the  uniform  test,  applicable  to  all  cases,  then  we  should 
say  that  defendants  submitted  a  correct  proposition,  which 
should  have  been  given  to  the  jury.  Greenleaf  declares, 
that  "  Damages  are  given  as  compensation,  recompense, 
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satisfaction  to  the  plaintiflf  for  the  injury  actually  received 
by  him  from  the  defendant.  They  should  be  precisely 
commensurate  with  the  injury ;  neither  more  nor  less."  2 
Greenl.  Ev.,  §  253.  This  doctrine  in  reference  to  damages 
oannot  be  universal  in  its  application.  It  is  not  appro- 
priate to  all  cases  and  to  all  kinds  of  damages.  It  is  not 
applicable  to  exemplary  damages,  nor  to  all  cases  where 
damages  cannot  be  ascertained  by  actual  computation. 

It  would  seem  that  Professor  Greenleaf  s  extreme  views 
as  to  damages  are  not  justified  by  the  authorities,  and  are 
well  refuted  by  Sedgwick,  See  Law  Reporter  of  June, 
'1847;  Sedgwick  on  Damages,  pp.  453  to  472;  6  Peters, 
262,  282  ;  3  e^.,  69  ;  10  ib.,  80,  95  ;  3  Mass.,  546 ;  10  ib., 
459,  470,  473;  13  Pick.,  451;  15  ib.,  297;  1  Wash., 
152;  3  John.,  56,  64;  2  Mason,  120;  15  Conn.,  225, 
267;  6  Watts  and  Serg.,  150;  13  Ala.,  490,  502;  2 
Martin,  257 ;  3  Scam.,  378  ;  4  ib.,  495 ;  2  Gil.,  432,  436. 

In  a  case  of  gross  negligence  on  the  part  of  a  stage 
proprietor,  such  as  the  employment  of  a  known  drunken 
driver,  and  where  a  passenger  has  been  injured  in  conse- 
quence of  such  negligence,  we  think  exemplary  damages 
should  be  entertained. 

The  term  exemplary  damages,  as  contra-distinguished 
from  actual  damages,  does  not  appear  to  be  an  entire 
stranger  to  the  law,  as  shown  by  the  authorities  already 
cited. 

If  a  stage  proprietor  or  carrier  is  guilty  of  gross  negli- 
gence, it  amounts  to  that  kind  of  gross  misconduct  which 
will  justify  a  jury  in  giving  exemplary  damages,  even 
where  an  "  intent  or  design  "  to  do  the  injury  does  not 
appear.  The  reason  and  necessity  for  this  rule  is  becoming 
yearly  more  apparent.  The  consequences  of  such  negli- 
gence on  the  part  of  carriers,  is  becoming  more  and  more 
appalling.  The  alarming  increase  of  railroad,  steamboat 
and  stage  disasters,  the  frightful  destruction  of  life,  and 
limbs  and  jiroperty,  call  loudly  for  a  strict  enforcement  of 
tte  most  exemplary  rules  in  reference  to  common  carriers. 
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If  a  stage  proprietor  employs  a  driver  known  to  be  drunken 
and  careless,  a  more  severe  measure  of  damage  should  be 
awarded  to  the  injured  party,  than  in  a  case  where  some 
degree  of  care  and  diligence  had  been  exercised  by  the 
I)roprietor.  This  principle  appears  to  be  favored  in 
McKinney  v.  Neil,  1  McLean,  540.  It  was  held,  that  the 
passenger  need  show  nothing  more  than  that  the  injury 
was  occasioned  by  the  upsetting  of  the  stage  coach,  in 
order  to  sustain  his  action.  It  will  then  be  incumbent  on 
the  defendant  to  show,  by  way  of  reducing  the  damageSy  or 
in  bar  of  the  action,  the  circumstances  of  the  case. 

We  conclude,  then,  that  in  refusing  the  instructions 
referred  to  under  this  head,  the  court  did  not  err. 

4.  Appellants  complain  that  the  court  refused  to  instruct 
the  jury  that  the  making  of  a  tender  is  no  confession  or 
admission  of  any  liability  on  their  part.  We  think  this 
objection  is  without  any  foundation  in  reason  or  authority. 
In  2  Greenl.,  §  600,  it  is  declared,  that  the  plea  of  tender 
admits  the  existence  and  validity  of  the  debt  or  duty.  7 
John.,  315;  2  Archbold's  Prac,  184;  13  East.,  202;  1 
Bos.  and  PuU.,  333;  2  ib.,  392. 

The  court  could  not  do  otherwise  than  refuse  the  instruc- 
tion asked  by  defendant,  for  it  is  not  law.  The  very 
reverse  of  the  proposition  is  true.  A  tender  admits  the 
liability  or  indebtedness  to  the  amount  of  the  sum  ten- 
dered.    So  this  court  decided  in  Johnson  v.  Triggs* 

Judgment  affirmed. 

Smithy  McKinlay  and  Poor,  for  appellants. 

Cook  and  Dillon,  and  Wm.  G.  Woodward^  for  appellee. 

♦  Ante.  97. 
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Where  notieai  for  an  appeal  were  withdrawn,  after  they  were  left  with  the 

clerk  and  the  attorney  of  the  adverse  party,  the  case  remaina  as  if  no  snch 
notices  had  been  served. 
Where  the  papers  in  a  case  show  that  the  appeal  was  not  taken  within  one 
year  from  the  time  judgment  was  rendered,  this  court  will  not  set  aside  an 
order  dismissing  such  appeal,  unless  the  fact  is  clearly  established  that  the 
notices  were  served,  and  an  appeal  perfected  within  the  time  limited  by 
the  Code. 

Appeal  from  Muscatine  District  Court. 

Opinion  hy  Greene,  J.  The  appeal  in  this  case  was 
dismissed,  on  the  ground  that  it  was  not  taken  within 
one  year  after  the  judgment  was  rendered.  A  petition 
is  now  filed  to  grant  a  rehearing  of  the  motion  on  which 
the  appeal  was  dismissed.  By  the  petition  and  answer, 
it  appears  that  notices  of  appeal  were  served  upon  the 
clerk  and  defendant's  attorney,  within  a  year  after  the 
judgment  was  rendered,  but  both  of  these  notices  were 
soon  after  withdrawn.  About  six  months  afterwards  a 
new  set  of  notices  were  left  with  the  clerk  and  defend- 
ant's attorney.  But  these  new  notices  were  not  served 
until  several  months  after  the  time  limited  for  the  ap- 
peal had  expired.  The  petition  and  affidavit  of  plain- 
tiff's attorney  show,  that  the  appeal  was  not  perfected 
at  the  time  the  first  notices  were  served,  and  that  those 
notices  were  withdrawn  in  consequence  of  the  desire  of 
one  or  both  of  the  attorneys  to  be  absent  at  the  time 
the  case  would  have  come  before  this  court  if  the  ap- 
peal had  then  been  perfected.  The  petition  and  answer 
ehow  considerable  disagreement  as  to  the  facts  and  cir- 
VoL.  IV.  37 
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cmnstances  under  wliicli  the  first  notices  were  withdrawn. 
But  independent  of  this  disagreement,  the  petition  does 
not  present  a  priTna/acie  case  for  setting  aside  the  order 
dismissing  the  appeal.  As  the  first  notices  were  volun- 
tarily withdrawn,  the  case  was  left  as  if  no  such  notices 
had  been  served. 

Where  the  papers  in  a  case  show  that  the  appeal  was 
not  taken  within  one  year  from  the  time  judgment  was 
rendered,  this  court  will  not  set  aside  an  order  dismissing 
such  appeal,  unless  the  fact  is  clearly  established  that  the 
notices  were  served  and  an  appeal  perfected  within  the 
time  limited  by  the  Code.  That  fact  is  not  so  established 
by  the  petition  and  affidavit  in  this  case,  consequently  the 
application  must  be  overruled. 

Judgment  affirmed. 

Wm,  G.  Woodward,  for  appellant 

H,  0'  Conner f  for  appellee. 
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The  district  court  possesses  general  original  jurisdiction  against  which 
nothing  will  be  presumed. 

The  district  court  is  authorized  to  entertain  a  direct  proceeding  to  set  aside 
an  unauthorized  sale  made  by  the  sheriff. 

Where  an  objection  to  jurisdiction  was  not  raised  in  the  court  below,  it  will 
not  be  entertained  in  the  supreme  court. 

By  appearing  and  pleading,  the  defendant  admits  the  jurisdiction  of  the 
court. 

When  a  defendant  abides  by  his  demurrer  to  the  petition,  the  court  will  be 
justified  in  rendering  a  judgment  agreeable  to  the  prayer  of  the  petition, 
on  overruling  the  demurrer. 

The  supreme  court  will  not  consider  new  causes  of  demurrer,  which  were  not 
presented  to  the  court  below. 

Under  a  contract  made  in  January,  1851,  the  homestead  of  the  debtor  is 
exempt  from  execution,  by  virtue  of  the  act  of  1849,  to  exempt  a  home- 
stead from  forced  sale. 

The  homestead  law,  in  force  at  the  date  of  a  contract,  enters  into  and 
becomes  a  part  of  the  contract,  and  the  right  acquired  to  have  the  home- 
stead exempt  from  forced  sale  is  not  impaired  by  a  repeal  of  the  law. 

Appeal  from  Marion  District  Court. 

Opinion  by  Greene,  J.  At  the  February  term,  a.d. 
1852,  of  the  Marion  district  court,  Wilcut  filed  his  petition, 
setting  forth  that  Bridgman  and  Reed,  at  the  September 
term,  a.d.  1851,  obtained  a  judgment  against  him  for 
$258  65  ;  that  the  contract  on  which  said  judgment  was 
rendered  was  made  about  January  1,  1851  ;  and  after  the 
passage  of  the  act  to  exempt  a  homestead  from  a  forced 
sale,  approved  January  15,  1849  ;  that  an  execution  issued 
on  said  judgment  on  the  2d  of  October,  1851,  and  was 
placed  in  the  hands  of  the  sheriff  of  said  county ;  that  about 
the  15th  of  said  month,  said  sheriff  levied  said  execution 
on  lot  one  in  block  two,  in  the  town  of  Knoxville ;  that  on 
15th  of  November,  the  said  sheriff  sold  said  lot  to  said 
Bridgman  and  Reed,  for  $80  ;  that  at  the  time  of  making 
the  contract  on  which  said  judgment  was  rendered,  the 
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petitioner  was  a  man  of  family,  and  is  so  still,  and  dt  the 
time  of  rendering  said  judgment,  and  the  levy  and  sale, 
he  owned  no  other  real  property ;  that  he  was  in  possession 
of  said  town  lot,  and  claimed  the  same  as  a  homestead, 
and  that  he  so  informed  the  sheriff  at  the  time  of  the  levy. 
The  petition  then  prays  that  the  levy  and  sale  may  he  set 
aside,  and  that  his  title  may  he  quieted. 

Bridgman  and  Reed  were  made  defendants,  served  with 
notice,  appeared,  and  demurred  to  the  petition.  The  de- 
murrer was  overruled ;  the  defendants  stood  upon  their 
demurrer,  and  a  decree  was  rendered  in  accordance  with 
the  prayer  of  the  petition. 

The  defendants  helow  bring  the  case  to  this  court. 

1.  It  is  contended  that  the  court  had  no  jurisdiction 
of  the  case.  No  good  reason  has  been  assigned  for  this 
objection.  The  district  courts  of  this  state  possess  general 
original  jurisdiction.  No  other  judicial  tribunal  in  the 
state  possesses  original  powers  to  the  same  general  extent, 
and  hence  nothing  will  be  presumed  against  its  jurisdic- 
tion. Wright  V.  Marsh,  2  G.  Greene,  94.  In  the  present 
case,  that  court  appears  to  have  exercised  jurisdiction  in  a 
direct  proceeding  to  set  aside  and  correct  an  unauthorized 
sale,  made  by  an  executive  officer  of  the  court.  That  com-t, 
and  that  court  only,  was  authorized  to  entertain  the  pro- 
ceeding, and  correct  or  set  aside  the  acts  of  its  own  officer. 
Reynolds  v.  Stanbury,  20  Ohio,  344;  2  Yeates,  516;  7 
Cuwen,  367;  1  Eng.,  425;  6  Wend.,  522  ;  1  Scam.,  428  ; 
1  Gil,  435. 

Besides,  as  this  objection  to  jurisdiction  was  not  raised 
in  the  court  below,  it  cannot  be  raised  in  this  court,  unless 
the  record  itself  shows  the  proceeding  to  have  been  coram 
non  judice.  By  appearing  and  pleading,  the  defendants 
admitted  the  jurisdiction  of  the  court.  Caudill  v.  Thorp , 
1  G.  Greene,  95 ;  1  Morris,  156,  438;  2  Scam.,  264,  279, 
644. 

2.  It  is  objected  that  the  court  erred  in  overruling 
defendants'  demurrer,  and  in  setting  aside  the  sale.     If 
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the  demurrer  was  correctly  overruled,  it  necessarily  follows 
that  the  sale  was  properly  set  aside.  As  defendants  chose 
to  abide  by  their  demurrer,  the  court  could  not  do  otlier- 
wise  than  regard  the  petition  as  confessed,  and  render  a 
decree  accordingly  on  overruling  the  demurrer. 

The  important  question  in  this  case  is.  Did  the  court  err 
in  overruling  the  demurrer?  In  deciding  this  question 
we  cannot  entertain  the  new  causes  of  demurrer  raised  in 
this  court.  We  can  only  consider  and  review  those  causes 
which  were  assigned  in  the  demurrer  as  filed  in  the  court 
below. 

The  demurrer  specified  four  causes,  all  of  which  may  be 
resolved  under  a  single  question.  Is  a  homestead  exempt 
from  execution  under  a  contract  made  before  the  Code 
took  effect  ?  The  first  clause  of  demurrer,  in  substance, 
claims  that  the  petition  does  not  aver  that  the  contract  was 
made  after  the  Code  took  efi'ect.  The  second,  that  it  shows 
the  contract  to  have  been  made  before  the  Code.  The 
third  and  fourth  declare  that  a  homestead  is  not  exempt 
from  sale  on  a  contract  made  prior  to  the  Code.  Thus  it 
will  be  observed  that  they  raise  but  the  single  question  as 
above  stated,  and  that  the  causes  alleged  are  not  sufficiently 
broad  to  defeat  the  petition,  for  the  very  obvious  reason 
that  they  do  not  aver  that  there  was  no  such  homestead 
law  in  force  at  the  date  of  the  contract,  and  for  the  still 
more  conclusive  reason  that  there  was  such  a  law  in  force 
at  the  date  of  the  contract,  which  entered  into  and  became 
a  part  of  the  contract. 

The  petition  shows  that  the  contract  on  which  the  judg- 
ment was  rendered,  and  under  which  the  homestead  was 
sold,  was  made  about  the  1st  of  January,  1851.  At  that 
time  the  act  of  January  15,  1849,  "to  exempt  a  home- 
stead from  forced  sale,"  was  in  force.  That  act  provided, 
that  a  homestead  as  therein  designated  should  "  not  be 
subject  to  forced  sale  on  execution  or  any  other  final  pro- 
cess, from  any  court  for  any  debt  or  liability,  contracted 
after  the  4th  day  of  July,  1849."     This  law  remained  in 
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force  till  July  1,  1851,  when  it  was  superseded  by  the 
homestead  law  of  the  Code.  This  law  of  the  Code  in  no 
way  impaired  the  obligation  of  contracts  made  under  the 
antecedent  law  on  the  same  subject.  The  old  law  was 
merged  into  the  new,  and  contained  the  same  conditions, 
stipulations  and  restrictions  in  all  contracts  made  under 
it,  so  that  the  change  in  the  law  contemplated  no  change 
in  contracts,  and  amounted  to  nothing  more  than  a  con- 
tinuation of  the  substance  of  the  old  law,  under  a  new  style 
and  in  a  new  book. 

The  homestead  law  in  force  at  the  date  of  the  contract 
having  become  a  part  of  it,  the  superseding  of  that  law  by 
the  substitution  of  the  new  law  in  the  Code  cannot  deprive 
the  debtor  and  his  family  of  their  homestead  rights,  nor 
could  the  repeal  of  the  homestead  law  weaken  or  impair 
the  contracts  made,  or  divest  rights  acquired  while  the  law 
was  in  force.  The  debtor's  right  to  the  homestead  waa 
acquired  under  the  law  of  1849,  and  his  homestead  estab- 
lished while  that  law  was  in  force,  and  his  petition  presents 
a  prima  facie  case,  showing  his  right  to  the  premises  as 
exempt  from  forced  sale  under  that  law.  This  right  was 
not  acquired  under  the  Code,  nor  was  it  divested  or  im- 
paired by  it,  and  still  the  same  homestead  policy  is  con- 
tinued and  protected,  and  the  law  of  1849  is  recognized  by 
the  Code. 

As  the  petition  contained  every  necessary  averment  to 
establish  plaintiff's  right  to  the  homestead,  it  follows  that 
the  demurrer  to  the  petition  was  correctly  overruled. 

Judgment  affirmed. 

J".  C.  Knapp^  for  appellants. 

Wm.  Penn  Clarity  for  appellee. 
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One  of  two  makers  of  a  several  or  joint  and  several  note,  cannot  avoid  pay- 
ment for  a  want  of  consideration,  by  showini;  that  the  other  maker  of  the 
note  received  the  entire  consideration  from  the  payee. 

Parole  contemporaneous  evidence  is  inadmissible  to  contradi^'t  or  vary  the 
terms  of  a  valid  written  instrument.  This  rule  is  especially  directed 
against  the  admission  of  any  other  evidence  than  that  furnished  by  the 
writing  itself,  to  explain  away  the  language  employed  by  the  parties  in 
making  their  contract. 

Evidence  aliunde  not  admissible  to  show  that  one  of  the  makers  of  a  note 
signed  the  same  with  the  anderstanding  that  his  liabilitj  to  pay  was  to  be 
contingent. 

Appeal  from  Wapello  District  Court. 

Opinion  hy  Greene,  J.  This  suit  was  commenced  on  a 
due  bill  worded  as  follows :  ''  $42  97.  Due  Benjamin 
Sunderland,  administrator  of  the  estate  of  John  Davis, 
deceased,  forty-two  dollars  and  ninety-seven  cents,  for 
value  received.  July  1st,  1850.  James  Weir,  Joseph 
Myers."  Joseph  Myers  appeared  before  the  justice  and 
filed  an  answer  under  oath,  averring  in  substance  that  the 
due  bill  was  signed  by  him  as  sm-ety  for  James  Weir,  who, 
as  principal,  received  the  entire  consideration  for  which 
the  note  was  given ;  that  he,  Myers,  as  surety,  was  not  to 
pay  the  due  bill  only  in  case  of  the  insolvency  of  Weir ; 
that  plaintiff  knew  and  understood  that  his  liability  was 
thus  limited  and  contingent ;  that  the  plaintiff  should  be 
required  to  prosecute  the  estate  of  Weir  to  insolvency. 
The  answer  called  upon  plaintiff  to  reply  under  oath. 
Plaintiff  demurred  verbally  to  the  answer.  The  justice 
overruled  the  demurrer,  and  rendered  judgment  against 
the  plaintiff,  who  appealed. 

In  the  district  court  the  same  question  was  presented 
on  the  verbal  demurrer,  and  was  determined  in  favor  of 
plaintiff,  and  judgment  was  rendered  against  Myers  on  the 
due  bill. 
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The  only  question  to  be  decided  is,  Do  the  averments  in 
the  answer  constitute  a  bar  to  the  action  ?  The  answer 
admits  that  the  payee  gave  a  full  consideration  for  the 
note,  but  claims  that  the  consideration  was  received  by 
Weir,  one  of  the  makers.  It  matters  not  which  of  the 
makers  of  a  note  received  the  consideration.  It  must  be 
presumed  that  the  payee  was  induced  to  give  the  consider- 
ation on  the  credit  of  the  names  attached  to  the  note. 
The  makers  of  such  a  note  are  severally  and  equally  re- 
sponsible, without  regard  to  the  party  who  received  the 
consideration.  The  answer,  then,  is  not  good,  on  the 
ground  that  there  was  a  want  or  failure  of  consideration, 
for  the  very  obvious  reason  that  it  shows  upon  its  face  that 
there  was  good  consideration  paid  for  the  note. 

The  answer  claims  that  defendant  signed  the  note  as  a 
conditional  surety,  and  thus  seeks  to  vary  and  contradict 
the  note.  The  note  of  itself  appears  to  be  free  from 
ambiguity  or  doubt.  It  is  explicit  and  positive  in  its 
terms,  and  free  from  conditions  or  contingencies.  There  is 
nothing  about  it  that  requires  extrinsic  proof  or  explana- 
tion. It  is  then  of  itself  paramount  evidence  of  the  engage- 
ment or  undertaking  of  the  makers.  The  principle  is  well 
settled,  that  when  parties  have  reduced  their  engagement 
to  writing  in  such  terms  as  import  a  legal  obligation, 
expressed  with  clearness  and  certainty,  it  is  conclusively 
pi^esumed  that  the  full  extent  and  manner  of  the  under- 
taking are  expressed  in  the  instrument,  and  oral  testimony 
offered  to  change,  contradict,  or  alter  the  engagement  will 
be  rejected.  2  Stark.  Ev.,  753;  1  Greenl.  Ev.,  §  275.  In 
the  concluding  words  of  this  section,  the  rule  is  concisely 
expressed :  "  Parole  contemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a  valid  written 
instrument.'* 

This  rule  is  uniformly  and  with  especial  force  directed 
against  the  admission  of  any  other  evidence  than  that  fur- 
nished b}-^  the  writing  itself,  to  explain  away  the  language 
employed  by  the  parties  in  making  their  contract.     The 
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lan^age  of  the  present  note  clearly  expresses  the  terms  of 
the  undertaking  entered  into  by  the  makers.  They  uncon- 
ditionally and  severally  acknowledge  the  indebtedness  of 
the  stated  amount  to  be  due  to  the  payee.  Now,  one  of  the 
parties  seeks  to  contradict  and  vary  the  terms  of  the  valid 
instrument  by  parole  contemporaneous  evidence.  He  seeks 
to  change  his  absolute  promise  to  pay  to  a  mere  condi- 
tional contingent  undertaking.  In  Philip,  Ev.,  555,  it 
is  declared  that  parole  evidence  is  not  admissible  to  show 
that  a  note  purporting  to  be  payable  on  demand  was 
intended  by  the  parties  to  be  payable  on  a  contingency. 
Nor  can  parole  evidence  be  received  inconsistent  with  the 
terms  of  the  note.  Story  on  Promissory  Notes,  §§  57,  58, 
59,  and  note  2.  A  long  list  of  authorities  might  be  cited 
in  support  of  this  well  established  doctrine,  all  conclusively 
showing  that  evidence  aliunde  is  not  admissible  even  to 
show  that  one  of  the  makers  of  an  absolute  note  signed 
the  same  with  the  understanding  that  his  liability  to  pay 
was  to  be  contingent.  It  follows,  then,  that  defendant's 
answer  did  not  set  up  a  bar  to  plaintiff's  action,  and  that 
the  district  court  did  not  err  in  sustaining  the  demurrer. 

Judgment  affirmed. 

M,  i?.  Lewis,  for  appellant. 

H,  B,  Hendersliottj  for  appellee. 
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ABATEMENT. 

1.  The  effect  of  a  plea  of  abatement  is 
abolished  by  the  Code,  and  courts 
are  authorized  to  have  proper  par- 
ties substituted  without  abating  the 
suit.     Roop  V.  Clark,       .       ,294 

ACCOMPLICES. 
See  Etidemce,  2,  3. 

ACCORD  AND  SATISFACTION. 
See  Satisfaction. 

ACCOUNT. 
Su  Equity,  1. 

ACKNOWLEDGMENT. 

1.  The  form  of  acknowledgment  used 
in  1840,  not  to  be  regarded  as  con- 
Btruction  of  the  statute,  approved 
January  4, 1840,  under  authority  of 
Jackson  v.  Gumaer,  2  Cow.,  552, 
O'Ferrallx.  Simplot,      .         .162 

2.  A  certificate  of  acknowledgment, 
by  a  feme  covert,  under  the  statute 
of  1 840,  which  does  not  state  that  she 
was  made  acquainted  with  the  con- 
tents of  the  deed,  nor  that  she  relin- 
quished her  dowei-,  is  fatally  defec- 
'*ve,  and  will  not  pass  her  estate,  ib. 

See  Deed,  2. 
Evidence,  5. 


ACTION. 

See  AoTioN  of  Riohi. 
Pleading,  3,  11. 


ACTION  OF  RIGHT. 

In  an  action  of  right,  the  plaintiff 
cannot  recover  unless  he  shows  that 
the  grantor  in  the  deed  to  him  had 
title.  Armstrong  v.  Picrson,  45 
,  In  au  action  of  right  or  ejectment 
the  plaintiff  must  rely  on  the 
strength  of  his  own  title,       .       ib. 

See  Joint  Tenants,  1. 
Sheriff's  Sale,  8. 


AFFIDAVIT. 
See  Attachment,  11. 

AGREEMENT. 
8u  Comtbaot. 

ALIMONY. 

,  In  a  proceeding  for  divorce  and  ali- 
mony, the  court  set  apart  and  decreed 
to  the  wife  in  fee  a  portion  of  the 
husband's  land  :  held,  that  this  was 
not  necessary  for  her  maintenance, 
and  should  not  have  been  done  ;  that 
a  lien  might  have  been  oixlered  upon 
the  land  to  secure  the  payment  of 
alimony  for  lu'r  supjjort  during  life. 
Ri(ssell  V.  Jiussell,  .         .       26 

.  Alimony  is  an  allowance  for  the 
suppoi't  of  a  woman  legally  separ- 
ated from  her  husband,  and  not  for 
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a  distribution  of  his  estate  by  force 

of  law, 26 

3.  The  amount  of  alimony  should  be 
regulated  by  the  condition  of  the 
parties,  and  the  amount  of  available 
means  owned  by  the  husband,      ib. 

See  District  Court,  2. 
Divorce  and  Alimony. 


ALLOWANCE. 
See  School  Fund  Commissionbb,  1. 

ALTERATION. 
See  Promissory  Notes,  12. 

AMENDMENT. 

An  amendment  to  pleadings  may  be 
rejected,  if  the  proposed  amendment 
cannot  accomphsh  the  object  in- 
tended.    Ogilvie  v.  Wasliium,  548 

See  Attachment,  3,  6. 
Pleading,  3,  9,  28. 

APPEAL. 

1.  Where  easy  access  to  a  higher  court 
is  afiforded  by  appeal,  such  court 
should,  in  the  exercise  of  a  sound 
discretion,  refuse  the  common  law 
writ  of  certiorari.  Davis  County  v. 
Horn, 94 

2.  A  party  in  no  way  affected  by  the 
proceeding,  and  a  stranger  to  the 
record,  not  entitled  to  an  appeal, 
nor  t<i  ;i  writ  of  certiorari,      .      ib. 

3.  An  appeal  from  the  district  to  the 
supreme  court  is  taken  by  service 
of  a  notice  in  writing,  on  the  adverse 
party  and  the  clerk.  This  must  be 
done,  under  the  Code,  within  one 
year  from  the.  date  of  judgment. 
Letcis  V.  Miller,     .         .         .95 

4.  An  appeal  will  lie  from  a  judgment 
rendered  without  authority  in  the 
district  court.    Petty  v.  Durall,  1 20 

5.  The  decision  of  a  j  ustice  of  the  peace 
was  taken  to  the  district  court  by 
writ  of  error,  and  the  defendant  in 
error  had  no  notice  of  the  proceed- 
ing under  the  writ  of  error  :  held, 


the  judgment  rendered  thereon  in 
th-e  district  court  is  a  nullity. 
Sprote  V.  Marshall,        .         .     344 

6.  The  district  court  may,  by  rule, 
require  the  docket  fee  in  appeal 
cases  to  be  paid  bj  a  stated  time, 
and  in  default  of  such  payment,  may 
dismiss  the  appeal,  but  cannot  in 
addition  impose  a  penalty  upon  ap- 
pellant.    Baade  v.  Orten,       .     351 

7.  A  writ  of  attachment  should  show 
prima  facie  a  compliance  with  the 
Code,  and  if  materially  defective,  it 
cannot  be  amended,  and  may  be 
quashed  on  motion.  Barber  v. 
Swan, 352 

8.  Where  a  case  is  taken  to  the  dis- 
trict court  by  appeal,  errors  and 
irregularities  are  to  be  disregarded, 
Frink  cb  Co.  v.  Whicher,       .      382 

9.  Where  notices  for  an  appeal  were 
withdrawn,  after  they  were  left  with 
the  clerk  and  the  attorney  of  the 
adverse  party,  the  case  remains  as 
if  no  such  notices  had  been  served.  . 
Zeiyler  v.  Jennison,      .         .561 

10.  Where  the  papers  in  a  case  show 
that  the  appeal  was  not  taken 
within  one  year  from  the  time  judg- 
ment was  rendered,  this  court  will 
not  set  aside  an  order  dismissing 
such  appeal, unless  the  fact  is  clearly 
established  that  the  notices  were 
served  and  an  appeal  perfected 
within  the  time  limited  by  the 
Code, t5. 

See  CooNTY  Court,  1,  2. 

Justice  of  the  Peace,  1,  4,  7. 
Supreme  Court,  6. 
Tender,  2. 
Transcript,  2. 


APPEARANCE. 

1.  Any  defect  or  want  of  notice  before 
a  justice  of  the  peace,  is  waived  by 
appearance,  and  by  going  to  trial  in 
the  district  court.  Drake  v.  AcJii- 
son, 297 

2.  A  defendant  may  appear  specially 
to  object  to  a  defective  notice;  and 
the  defect  is  not  cured  by  such 
appearance.     Hodges  v.  Brett,    345 

3.  A  special  appearance  authorized  on 
jurisdictional  questions  without 
conferring  jurisdiction  by  such  ap- 
pearance.   Milbourn  v.  Fonts,    346 
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4.  In  order  to  object  to  the  jnrisdic- 
tion  of  the  court,  either  over  the 
person  or  the  subject  matter,  a  spe- 
cial appeaiance  may  be  made,  but 
if  the  appearance  is  for  any  other 
purpose  it  will  be  considered  gene- 
ral.    Ulimr  V.  Hiatt,     .         .     439 

6.  An  application  for  a  continuance 
is  an  appearance,  and  waives  defects 
in  the  service  of  process,       .       ih. 

6.  A  special  appearance  should  only 
be  alhjwed  to  urge  jurisdictional 
objections.  Clark  v.  Blackwell,  441 

See  Insurance,  2. 
Variance,  1. 


ARREST. 

1.  The  power  to  detain  an  offender  in 
custody,  for  a  reasonable  length  of 
time,  is  inherent  to  the  duties  of  a 
peace  officer.  Hutchinson  v.  Samj- 
ater, 340 


ASSAULT. 

1.  On  a  tiial  for  an  assault,  articles  ot' 
apprenticeship  nray  be  given  as  evi- 
dence to  the  jury,  in  order  to  show 
the  relation  of  master  and  appren- 
tice V)etween  the  person  assaulted 
and  the  object  in  dispute.  Orton  v. 
The  State,  .         .         .140 

2.  A  simple  assault  is  included  in  the 
charge  of  an  assault  with  intent  to 
commit  a  bodily  injury,         .       ib. 

See  Indictment,  3. 

Master  and  Servant,  1. 


ASSIGNMENT. 

1.  An  assignment,  under  the  Code,  is 
not  valid  unless  made  for  the  bene- 
fit of  all  the  creditors.  The  assent 
of  creditors  to  a  conditional  assign- 
ment will  not  be  presumed.  Wil- 
liams V.  Garirdl,  .         .         .     287 

2.  The  Code  will  not  justify  a  con- 
struction by  which  one  class  of 
creditors  will  be  preferred  over  an- 
other, nor  will  it  justify  a  partial 
and  conditional  assignment,  .       ib. 

8.  Where  goods  were  attached  in  the 
hands  of  an   assignee,  and  where 


under  an  issue  joined  the  facts  were 
found,  "  That  the  defendant  in 
making  an  assignment  for  the  bene- 
fit of  his  creditors,  had  kept  back 
a  portion  of  his  jiroperty,  and  all  of 
his  choses  iu  actiou  :''  held,  that 
the  assignment  was  fraudulent  and 
void,  and  could  not  protect  the  pro- 
perty from  attachment.  Moss  v. 
Humphrey,   .         .         .         .     443 

4.  If,  after  an  assignment  for  the  bene- 
fit of  creditors,  the  property  of  the 
assignor  is  attached  in  the  hands  of 
the  assignee,  and  if  the  pleadings 
involve  the  question  as  to  the 
validity  of  such  assignment,  and  if 
the  facts  found  show  the  assignment 
to  be  fraudulent,  it  may  be  declared 
by  the  courts  as  invalid  and  of  no 
effect  against  the  attachment,       ib. 

5.  Where  the  investigation  and  facts 
foimd  on  a  trial  are  responsive  to 
the  pleadings,  the  finding  of  the 
Court  in  reference  to  those  facta 
will  be  considered  appropriate,  and 
may  justify  a  court  in  declaring  an 
assignment  to  be  of  no  effect  against 
an  attachment,      .         .         .       tfi. 


ATTACHMENT. 

1.  Where  the  defendant  in  an  attach- 
ment suit  files  a  delivery  bond  to 
the  satisfaction  of  the  sheriff  for  live 
stock,  he  is  entitled  to  the  posses- 
sion of  such  stock  without  first  pay- 
ing for  thi;  keeping  of  the  same 
while  under  attachment.  Milbvrn 
V.  Marlow,   .        .         .        .17 

2.  The  seal  of  the  district  court  essen- 
tial to  the  validity,  of  a  writ  of 
attachment.     Fosa  v.  Isett,    .       76 

3.  The  want  of  the  seal  to  a  writ  of 
attachment  cannot  be  obviated  by 
amendment, .         .  .       ib, 

4.  Unless  an  attachment  is  asked  for 
in  the  petition,  it  should  not  be 
issued.     Queen  v.  Gri[iith,      .     113 

5.  Where  a  [letition  for  attachment  is 
amended  materially,  such  amended 
petition  should  be  sworn  to,   .      ib. 

6.  If  the  requisite  facts  for  an  attach- 
ment are  clearly  stated  in  the  peti- 
tion, it  is  not  necessary  to  follow 
the  exact  language  of  the  Code. 
Crew  V.  McCluug,  .        .153 

7.  When  the  answer  distinctly  tra- 
verses the  material  averments  in  a 
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petition,  so  far  as  ttey  relate  to  the 
attachment,  that  issue  of  fact,  if 
desired  by  defendant,  should  be 
regulai-ly  tried  and  determined,  ]  53 

8.  An  attachment  should  not  be 
granted  unless  asked  for  in  plain- 
tiff's petition.   Daivsonv.Jewett,  157 

9.  Where  the  petition  commencing 
the  action  was  filed,  and  a  writ  of 
attachment  issued  on  the  same  day, 
it  will  not  be  presumed  that  the 
attachment  was  issued  before  the 
action  was  commenced.  Pitkins  v. 
Boyd, 255 

10.  The  petition  for  an  attachment 
may  be  sworn  to  by  any  person 
qualified  to  be  put  under  oath,    ib. 

11.  Where  the  averments  in  a  petition 
are  positive,  and  do  not  claim  to  be 
the  result  of  information,  and  where 
the  affiant  swears  "  that  the  mat- 
ters and  things  set  forth  in  the  fore- 
going petition  are  true,  so  far  as 
the  same  are  matters  of  personal 
knowledge,  and  so  far  as  the  same 
are  matters  of  information,  he 
verily  believes  them  to  be  true  •" 
held,  that  the  latter  clause  is  sur- 
plusage and  cannot  invalidate  the 
affidavit,        ....        ib, 

12.  The  provision  of  the  Code  author- 
izing an  attachment  on  a  debt  be- 
fore due,  does  not  ajjply  to  a  non- 
resident,        ....       ib. 

13.  Where  a  party  seeks  to  recover 
damages  for  the  wrongful  suing  out 
of  an  attachment,  his  action  should 
be  founded  on  the  attachment  bond. 
Abbott  V.  Whipple,  .         .     320 

14.  Where  it  appears  that  the  original 
notice  and  attachment  were  issued 
at  the  same  time,  it  will  be  consi- 
dered that  the  attachment  was  sued 
out  at  the  commencement  of  the 
suit,  and  it  is  error  to  dismiss  the 
attachment  in  such  a  case,  on  the 
assumed  ground  that  it  was  sued 
out  before  suit  was  commenced. 
Nuckolls  V.  MitcheU,      .         .     432 

15.  An  attachment  is  auxiliary  and 
incident  to  the  proceedings  over 
which  the  distiict  court  is  invested 
with  general  jurisdiction  ;  hence, 
the  attachment  may  be  defective 
and  the  principal  case  not  so. 
Rowan  v.  Lamb,     .         .         .     468 

16.  Where  a  writ  of  attachment  com- 
manded the  sheriff  to  levy,  "  upon 
the   defendant's    property  in    Lee 


county,  Iowa,"  and- returned  on  the 
back  of  the  writ,  "  Served  the  withic 
attachment  by  attaching,"  Ac, 
certain  property  described  iu  the 
return,  it  will  be  presumed  that 
"  the  property  attached  was  the 
property  of  the  debtor,"         .     468 

17.  A  court  will  not  intend  facts  in- 
consistent with  the  returns  of  a 
writ  in  order  to  divest  rights  ac- 
quired under  it ;  but  will  rather 
presume  a  levy  to  have  beeu  duly 
made,  in  order  to  support  those 
rights,  .  .  .         .       ib. 

18.  In  an  attachment,  it  is  the  levy 
that  gives  the  court  jurisdiction 
over  the  property,  and  not  the  re- 
turn on  the  writ,  .         .       ib. 

19.  Tiffany  v.  Glover,  3  G.  Greene, 
387,  overruled,      .         .         .       ib, 

20.  An  action  was  commenced  against 
three  joint  and  several  makers  of  a 
promissory  note ;  an  attachment 
was  sued  out  against  one  of  them, 
on  the  alleged  ground  that  he  had 
disposed  of  his  property  with  intent 
to  defraud  his  creditors :  held,  that 
the  court  was  justified  in  setting 
aside  the  attachment  against  one  of 
the  defendants  only,  where  there  was 
no  averment  that  the  other  defend- 
ants were  insolvent,  or  in  failing 
circumstances.  Ogilvie  v.  Wash- 
bum,     548 

21.  An  attachment  may  be  justified 
against  one  of  the  makers  of  a  joint 
and  several  promissory  note,  if  the 
petition  for  the  attachment  shows 
that  the  other  debtors  were  insol- 
vent, or  non-residents  of  the  state, 
or  that  they  had  absconded,  so  that 
the  ordinary  process  could  not  be 
served  upon  them,  .         .       ib, 

22.  The  object  of  the  attachment  law 
is  to  secure  creditors  against  the 
efforts  of  debtors  to  defraud  them, 
hence  an  attachment  should  be 
granted  only  where  that  object  is 
to  be  attained,        .         .         .       ib, 

23.  The  facts  necessary  to  justify  an 
attachment  should  exist  as  to  all 
the  debtors  of  a  joint  asd  several 
obligation,  or  if  the  facts  do  not 
apply  to  all,  it  should  appear  that 
the  remaining  debtors  are  insolvent, 
before  there  can  be  occasion  for  the 
process,  ...  ib. 

See  Assignment,  3,  4,  5. 
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See  Error,  3. 

Jurisdiction,  3,  4. 
Levy,  2. 

Pleading,  8, 14. 
Replevin,  3. 
Steamboat,  2. 


ATTACHMENT  BOND. 

1.  In  a  suit  upon  an  attachment  bond, 
the  petition  should  aver  that  the 
attachment  plaintiff  had  no  suffi- 
cient cause  for  believing  the  facta 
■worn  to  in  the  affidavit.  It  is  not 
sufficient  to  aver  that  the  facts 
were  not  true.  Kinney,  J.,  contra. 
Winchester  v.  Cox,         -.        .     121 

2.  An  attachmeut  bond  may  be  good, 
although  not  executed  by  the  plain- 
tifl'  in  the  action.  Pitkins  v. 
B(yyd, 255 

3.  In  an  action  on  an  attachment 
bond,  the  remarks  of  the  defendant, 
at  the  time  he  procured  the  writ, 
not  admissible,  to  show  his  motives. 
Shuck  V.  Vandei'venter,  .     264 

4.  Where  a  petition,  found  upon  an 
attachment  bond,  avers  that  "  the 
attachment  was  wrongfully  and 
willfully  sued  out  by  the  defendant, 
when  in  truth  and  in  fact  the 
plaintiff  was  not  indebted  to  them 
in  any  amount  whatever,"  it  is 
sufficient  without  any  averment  as 
to  belief.     Porter  v.  Wilson,  .     314 

5.  In  an  action  upon  an  attachment 
bond,  where  the  plaintiff  seeks  to 
recover  on  the  ground  that  he  was 
not  indebted  to  the  attachment 
plaintiff,  the  petition  need  not  give 
the  substance  of  the  affidavit,      ib. 

See  Attachment,  13. 
Pleading,  8. 


ATTESTATION. 

See  Process,  1. 
Records,  3. 


AWARD. 

I,  An  award  is  valid  under  an  agree- 
ment to  have  it  returned  to  a  jus- 
tice of  the  peace  for  judgment 
upon  the  award,  although  the  dis- 


trict court  is  the  more  appropriate 
tribunal.  Such  an  award  may  be 
pleaded  in  bur  to  an  action  upon 
the  same  subject  matter.  King 
V.  Hampton,         .        .        .     401 


B 

BAIL  BOND. 

1.  In  an  action  upon  a  bail  bond, 
when  a  copy  of  the  bond  is  an- 
nexed to,  and  thus  becomes  a  part 
of  the  petition,  such  facts  as  are 
established  by  the  bond  need  not 
be  averred  in  the  petition.  Furgi- 
son  V.  The  State,    .        .        .302 

2.  By  making  a  bail  bond,  the  obli- 
gors admit  the  facts  and  circum- 
stances which  rendered  the  bond 
necessary,  and  it  will  be  presumed 
that  these  facts  gave  the  officer 
jurisdiction  to  take  the  bond,       ib. 


See  Recobd,  2. 


BANKRUPTCY. 

1.  Where  the  record  of  a  decree  shows 
an  absolute  discharge  in  bank- 
ruptcy, and  also  shows  that  the 
bankrupt  was  authorized  to  receive 
a  certificate,  it  is  sufficient  evidence 
of  discharge  in  bankruptcy,  with- 
out the  certificate.  Viele  v.  £lan- 
chard,   .•        ...     299 

2.  Where  the  record  shows  jurisdic- 
tion in  a  proceeding  of  bankruptcy, 
the  decree  is  conclusive  evidence  of 
the  discharge,  without  pleading  the 
certificate,     ....       ib. 

See  Assignment. 


BASTARDY. 

1.  In  a  case  of  bastardy  under  the 
Code,  the  county  court  is  author- 
ized to  take  from  the  father  of  the 
child  such  security  as  may  be  di- 
rected by  the  court,  to  save  the 
county,  and  every  other  county  in 
the  state,  from  all  charges  for  the 
maintenance  of  the  child  ;  but  m 
addition  to  this  security,  the  covmty 
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court  haa  no  authority  to  require  a 
quarterly  payment  to  the  county 
treasurer  ;  and  to  correct  such  un- 
authorized requirement,  a  writ  of 
ceHiorari  may  be  issued  from  the 
district  court.  Cobuitiv.  Mahaska 
County,  .         .         .         .242 


BILL  OF  EXCEPTIONS. 

1,  Where  the  bill  of  exceptions  does 
not  purport  to  give  all  the  evidence, 
it  will  be  presumed  that  the  facts  as 
found  were  sufficiently  established 
by  other  proof.  Stockton  v.  City 
of  Burlinijton,       .         .         .84 

2.  Where  the  bill  of  exceptions  does 
not  purport  to  give  all  the  evidence 
in  the  case,  it  will  be  presumed  that 
the  evidence  adduced  on  the  trial 
was  sufficient  to  justify  the  deci- 
sion.    Rowan  v.  Lamb,         .     468 

8.  Where  a  bill  of  exceptions  de- 
scribes in  detail  the  exhibits  and 
title  papers  introduced,  and  states, 
"  Being  all  the  evidence  ofifered  by 
the  plaintiff  to  sustain  the  issue  on 
his  part,"  it  must  be  concluded 
that  no  other  evidence  was  offered 
in  behalf  of  the  plaintiff,        .       ib. 

See  EviDBNOE,  19. 

BILL  OF  EXCHANGK 
See  Obdsb. 

BOUNDARY. 

1.  In  the  act  of  1847,  the  northern 
boundary  line  of  Dubuque  is  de- 
signated as  starting  from  a  given 
"  stake  and  stone,"  "  thence  on  the 
north  boundary  north  sixty-seven 
degrees  thirty  minutes,  east  to  the 
middle  of  the  main  channel  of  the 
Mississippi  river  :  "  held,  that  the 
general  and  unidentified  words,  "on 
the  north  boundary,"  would  not 
justify  a  deflection  from  the  given 
course,  and  that  the  locative  ter- 
mini of  the  line,  and  the  given 
course,  must  govern.  Morrison  v. 
Langworthy,  ,         .         .     177 


cancellatiok: 

See  Rescission  of  Coktbaoti» 

CAVEAT  EMPTOR. 
See  Sheriff's  Salb,  6,  7. 


CERTIORARI. 

1.  A  writ  of  certiorari  ie  authorized 
vtrhere  the  inferior  tribunal  has 
exercised  judicial  powers  not  au- 
thorized by  law,  and  where  there 
is  no  other  plain,  speedy  and  ade- 

?uate  remedy.    Cobwm  v.  Mahaska 
bounty,         ....    242 


See  Apfkal,  1,  2. 


CHANGE  OF  VENUE. 

1.  Where  proceedings  come  before  the 

district  court  by  change  of  venue, 
with  no  other  record  or  papers  than 
the  petition  and  order  for  the  change 
of  venue,  the  suit  may  be  dismissed. 
Thompson  v.  Campbell,  .     322 

2.  After  granting  a  change  of  venue  to 
another  county,  the  district  court 
has  no  longer  jurisdiction  over  the 
case  and  is  not  authorized  to  render 
judgment  against  the  defendant. 
Campbell  v.  Thompson,  .         .415 

3.  It  is  error  to  overrule  an  applica- 
tion for  a  change  of  venue,  merely 
on  the  ground  that  it  was  not  sworn 
to  by  the  party  himself.  Such  ap- 
plication may  be  sworn  to  by  the 
attorney  of  the  party  applying,  or 
by  any  other  person.  Ellsworth  v, 
Henshall,       ....     417 


CHALLENGE. 

See  Grand  Jurors,  5. 
Jurors,  2. 


CITIES. 
1.  "Where  a  city  is  authorized  to  grade 
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and  regulate  streets,  and  in  con- 
structing gutters,  culverts  and 
drains,  the  work  is  left  in  such  an 
unfinished,  careless  and  negligent 
Btate  aa  to  cause  water  to  flow  upon 
and  injure  private  property,  the 
city  IB  liable  to  the  owner  for  the 
damages.     Wailace  v.  CUy  of  Miu- 

eatine, 373 

2.  Where  an  incorporated  company  is 
authorized  to  do  an  act ;  and  where 
it  is  so  negligently  done  as  to 
occasion  loss  and  injury  to  others, 
the  same  liability  should  attach  to 
the  corporation  as  would  attach 
to  an  individual  under  like  circum- 
stances, .        •        .        .      t6. 

See  Stbkbtb. 


CLAIMa 
8u  Tbdst,  1. 

COMMON  CARRIER. 

1.  A  steamboat,  as  carrier,  received 
boxes  of  goods  in  apparent  good 
order  at  Galena,  and  delivered  them 
to  the  consignee  at  Dubuque,  on 
the  same  day  in  like  apparent  good 
order.  On  opening  the  boxes,  it 
appeared  that  the  goods  had  been 
wet  a  day  or  more  before  they  were 
shipped  on  the  boat :  held,  that  the 
consignee  had  no  right  to  set  off  the 
damages  against  the  bill  of  the  car- 
rier, for  the  charges  advanced  and 
the  freight;  that  the  external  ap- 
pearances of  the  boxes,  at  the  time 
they  were  delivered  to  the  carrier, 
was  not  a  true  test  of  the  mterual 
condition,  nor  was  the  bill  of  land- 
ing conclusive  that  the  goods  inside 
of  the  boxea  were  in  good  condi- 
tion.    Carson  v.  Harris,        .     516 

2.  Where  one  common  carrier  receives 
goods  from  a  forwarding  merchant, 
in  apparent  good  order,  and  subse- 
quent to  the  delivery  to  the  con- 
signee, it  appeared  that  the  goods 
had  been  previously  wet  and  injured 
by  some  other  carrier  :  held,  that 
the  carrier  who  last  received  the 
goods  was  not  liable  for  the  injury 
they  received  while  they  were  in 
charge  of  a  previous  carrier,  with 
whom  he  had  no  connection,       ih. 

Vol.  IV 


3.  A  carrier,  who  reoeives  goods  to 

carry  for  hire,  is  bound  to  take  doe 
care  of  them  in  their  passage,  to 
deliver  them  safely  and  in  the  same 
condition  as  when  they  were  re- 
ceived by  him  ;  or  in  default  there- 
of, he  is  liable  to  the  owner  to 
make  adequate  compensation  for 
any  loss  or  damage  which  may 
happen  to  the  goods  while  in  his 
custody;  but  he  is  not  liable  for 
any  loss  the  goods  may  have  susi- 
tained  before  they  came  into  his 
charge,  .         .         .         .616 

4.  The  public  good  requires  the  courts 
to  relax  nothing  from  the  common 
law  responsibility  of  carriers,       ib. 

5.  Stage  coach  proprietors,  who  carry 
passengeis  for  compensation,  are 
responsible  for  all  accidents  and 
injuries  happening  to  passengers, 
which  might  have  been  prevented 
by  human  care  and  foresight ;  they 
are  consequently  bound  to  furnish 
good  and  strong  coaches  and  har- 
ness, gentle  and  well  broke  horses, 
skillful  and  prudent  drivers,  and 
the  smallest  degree  of  negligence 
in  these  particulars  will  render  such 
proprietors  liable  for  any  injury  to 
passengers.     Prink  v.  Coe,     .     655 

6.  Where  a  passenger  has  been  injured 
in  consequence  of  the  gross  negli- 
gence of  a  stage  proprietor,  by  the 
employment  of  a  known  drunken 
driver,  the  injured  party  may  be 
entitled  to  exemplary  damages,    ih. 

7.  If  a  stage  proprietor  or  carrier 
is  guilty  of  gross  negligence,  it 
amounts  to  that  kind  of  gross  mis- 
conduct which  will  justify  a  jury 
in  giving  exemplary  damages,  even 
where  an  intent  or  design  to  do  the 
mjury  does  not  appear,  .       ib. 

Su  Fbbbt. 

CONSIDERATION. 

1.  A  mere  moral  obligation  is  not  a 

sufficient  consideration  to  support 

a  note  between  the  parties  to  such 

obligation.     Nightingale  v.  Barney, 

106 


CONTRACT. 

1.  Where  a  party  subscribed  to  tha 
S8 
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stock  of  a  plank  road  upon  other 
conditiona  than  those  named  in  the 
articles  of  incorporation,  and  subse- 
quently paid  five  per  cent.,  which 
was  accepted  by  the  company:  held, 
that  the  transaction  shows  concur- 
rence in  those  new  conditions  and 
creates  mutuality.  Nichols  v.  Bur- 
lington and  Louisa  County  Plank 
Road  Co. 42 

2.  Where  R.  sold  to  B.  a  quantity  of 
wood  delivered  on  a  boat  at  a  land- 
ing, at  a  stipulated  price  per  cord  ; 
and  where  the  boat  containing  the 
wood  was  taken  from  the  landing 
by  B.,  without  ascertaining  the 
exact  quantity  of  wood,  and  while 
towing  the  boat  from  said  landing 
it  was  sunk  and  the  wood  lost : 
held,  that  B.  had  jxissession  of  the 
wood,  and  was  liable  to  R.  Bogy 
V.  Rhodes,      .        .         .        .133 

3.  A  written  contract  cannot  be  mate- 
rially changed  by  parole  agreement. 
Jones  V.  Alley,        .         .         .181 

4.  The  time  sti}iulated  for  payment  in 
a  written  contract  may  be  extended 
by  parole  agreement,  but  it  cannot 
by  parole  be  made  essential,  when 
it  is  not  so  stipulated  in  writinc;,  ib. 

5.  The  lex  loci  contractus  not  appli- 
cable to  questions  merely  remedial. 
Shaffer  v.  Bolander,        .         .201 

6.  In  an  action  upon  a  contract,  in 
which  the  defendant  sold  land,  as  a 
tavern  stand,  to  the  plaintiff,  under 
the  express  stipulation,  as  an  in- 
ducement to  the  purchaser,  that 
the  defendant  should  discontinue 
tavern  keeping  at  his  residence  near 
the  land  sold  :  held,  that  sucli  con- 
tract was  violated  by  occasionally 
keeping  travelers  for  pay  ;  that  the 
defendant  could  not  be  justified  in 
entertaining  any  part  of  the  travel- 
ing public  for  compensation,  and 
that  tlie  plaintiff  need  not  prove 
special  damages.  Heichew  v.  Ha- 
milton, ,        ,        ,        .317 

7.  Where  four  parties  entered  into  a 
written  agreement  to  go  upon  a 
joint  adventure  to  California  ;  and 
wliere,  about  a  month  after,  three 
of  the  same  parties,  with  another, 
not  a  party  to  the  original,  make 
additional  stipidatiuns  referring  to 
and  connected  with  the  first  agree- 
ment, and  in  reference  to  the  same 
adventure,  and  on  the  same  sheet 


of  paper :  held,  that  the  two  agree- 
ments should  be  regarded  as  one 
and  the  same  contract.  Logan  v. 
Tibbott,  .         .         .         .389 

8.  In  an  action  upon  an  agreement 
where  each  party  had  sustained 
damages  by  a  failure  of  tlie  otlier 
to  perform,  the  defendant's  right 
to  damages  may  be  set  off  against 
the  plaintiff's,  and  it  is  error  in 
the  court  to  exclude  evidence  tend- 
ing to  prove  defendant's  right  to 
damages,       ....       ib. 

9.  A  special  contract  to  furnish  an 
engine  may  be  considered  aban- 
doned by  defendant  where  the  plain- 
tifis  proposed  and  were  rea.dy  to  set 
up  the  engine  at  the  time  stipu- 
lated, and  again  three  months  after, 
but  both  times  defendant  declined 
having  it  done  ;  also  where  the  plan 
of  the  engine  subsequently  ordered 
and  set  up  was  materially  changed 
by  direction  of  defendant ;  and  also 
where  defendant  acknowledged  the 
correctness  of  an  account,  subse- 
quently presented,  and  which  in- 
cluded the  price  of  the  engine. 
Buford  V.  Funk,    .         .         .493 

10.  V.  sold  property  to  B.,  and  took  a 
deed  of  trust.  B.  gave  a  mortgage 
to  R.,  and  about  a  year  after,  V. 
signed  a  contract  to  R.,  agreeing 
that  R.  might  furnish  certain  mill 
improvements  upon  the  property, 
and  have  a  lien  therefor ;  but  the 
contract  did  not  in  any  way  refer 
to  the  mortgage  :  held,  that  such 
contract  did  not  show  actual  no- 
tice, or  a  sanction  of  the  mortgage. 
Brewer  v.  Crow,     .         .         .     520 

See  Mechanics'  Lien,  1,  2. 
Mortgages,  1. 
Pleading. 
Practice,  10. 
Promissory  Notes,  1. 
Sale,  2. 

Shekiff's  Sale,  12. 
Statutes,  2,  3. 
Statute  of  Frauds. 


COSTS. 

1.  Costs  accruing  in  the  district  court 

should  be  determined  by  that  court, 

and  should  not  be  referred  to  the 

county  court.     Ball  v.  JJumphrey, 

204 
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COUNTY. 
See  Railroads. 

COUNTY  BONDS. 

1.  A  proclamation  directing  a  vote  of 
the  people  for  or  against  issuing 
bonds  to  a  railroad  company,  under 
the  stipulation  that  they  should  be 
issued  '■  only  in  the  event  of  said 
railroad  being  constructed  and  run- 
ning centrally  through  the  county :" 
held,  that  the  vote  being  favorable 
to  the  railroad,  the  county  judge 
had  a  right  to  issue  the  bonds  on 
being  made  satisfied  that  said  road 
will  be  built  centrally  through  the 
county.  Greene,  J.,  contra.  The 
State  V.  BisseU,      .        .        .328 

See  Railroads,  4. 


COUNTY  COURT. 

1.  Proceedings  in  reference  to  a 
county  road  were  taken  by  appeal 
to  the  district  court,  where  appel- 
lees moved  to  dismiss  the  appeal, 
on  the  ground  that  application  for 
damages  were  not  made  within  the 
time  required  by  law,  and  because 
the  district  court  has  no  jurisdic- 
tion over  the  question  of  damages  : 
held,  that  as  the  county  judge  had 
acted  upon  the  question  of  damages 
without  ob j ecti o ti ,  the  appeal  should 
not  be  dismissed.  Ball  v.  Hum- 
phrey,     204 

2.  The  location  of  a  road,  where  it 
does  affect  the  rights  and  interests 
of  individuals,  as  distinguished  from 
the  public,  is  not  the  subject  of 
appeal,  and  cannot  be  reviewed  by 
a  jury  in  the  district  court;  but 
when  it  involves  a  question  of  dam- 
ages to  the  land  of  an  individual, 
that  question  may  be  taken  to  the 
district  court,  and  all  questions 
affecting  the  public  only  should  be 
referred  back  to  the  county  cour^, 

ih. 

3.  All  the  powers  and  duties  desig- 
nated by  the  Code  as  devolving 
upon  the  county  judge,  may  be 
exercised  by  the  county  court ;  and 
all  decisions  made  by  the  "  county 


judge"  are  in  legal  effect  the  deci 
sions  of  the  "  county  court ;"  and 
from  all  such  decisions  an  appeal 
is  allowed,  as  provided  by  ^g  131 
to  135  inclusive.  Lee  County  v. 
Nelson 348 

4.  The  county  court  is  specially 
limited  in  jurisdiction,  and  has 
no  authority  to  adjudicate  titles  to 
land.     Ifalt  v.  McMahm,      .     37(i 

5.  Where  land  has  been  entered  by  a 
county  judge  for  town  purposes 
under  the  act  of  1852,  he  is  a  naked 
trustee,  and  cannot  be  sued  alone 
for  title  to  any  of  the  lots  in  contro- 
versy. The  city  or  school  district, 
as  cestui  que  use,  should  be  joined 
with  him.     Graves  v.  Steel,  .    377 

See  Bastardy. 
Costs. 
County   Colleotob    abd 

Treasobeb. 
Minors,  2. 
Practice,  7. 
State  Revenob,  L 


COUNTY  COLLECTOR  AND 
TREASURER. 

1 .  A  county  collector  and  treasurer  is 
authorized  by  the  Code  to  employ 
a  deputy,  and  it  is  the  duty  of  the 
county  court  to  make  reasonable 
allowance  for  the  services.  If  the 
salary  is  not  stipulated  before  the 
services  are  performed,  reasonable 
compensation,  to  be  determined  by 
law  and  evidence,  must  be  made 
after  the  services  are  rendered. 
Bradley  v.  Jeffemon  County,       300 

2.  Where  R,  acting  as  county  trea- 
surer for  two  years  before  the  Code, 
obtained  subsequently  a  receipt 
from  B.,  as  county  judge,  in  full  for 
date  and  other  taxes,  the  county 
judge  not  being  authorized  to  re- 
ceive the  state  revenue,  or  settle 
for  the  same  ;  and  where  judgment 
had  been  rendered  against  F.  and 
his  security  for  the  amount  of  state 
tax  whicli  had  been  paid  by  him  to 
the  county  judtre  :  held,  that  P. 
could  not  recover  from  the  county 
the  amount  of  state  revenue  paid 
by  him  to  B. ,  as  county  judge; 
that  B.  became  personally  liable  to 
F.  ;  but  as  B.  acted  in  reference  to 
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the  state  fund  without  authority, 
such  act  could  neither  bind  the 
state  nor  the  county.  Jefferson 
County  V.  Ford,     .         .         .367 


COUNTY  SEAT. 

1.  A  county  seat  may  be  changed  by 
an  authorized  vote  of  the  people, 
even  from  a  location  declared  by 
law  to  be  permanent,  although  land 
had  been  deeded  to  the  county  to 
secure  such  permanent  location. 
Twiford  v.  Alamakee  Cownty,        60 

Where  a  party  was  induced  to  deed 
land  to  a  county,  in  consideration  of 
having  the  county  seat  permanently 
located  on  or  near  his  land,  and  if 
the  county  seat  is  subsequently 
removed  by  vote  of  the  people,  the 
county  should  re-convey  the  land 
to  the  party.  Twiford  v.  Alamakee 
County,         .        .        .        ,      ib. 


COURTS. 

.  Where  the  record  shows  that  any 
other  person  than  the  judge  de  jure 
decided  the  cause  in  the  district 
court,  the  judgment  should  be 
reversed.    Winchesters.  Ayres,  104 

.  Where  the  February  terra  of  the 
court  was  commenced  under  an  act 
in  force  at  the  time,  and  where  a 
new  act  took  effect  on  the  third  day 
of  the  term,  changing  the  time  of 
holding  the  court :  held,  that  a  de- 
cree rendered  at  the  term  of  court, 
after  the  new  act  took  effect,  is  valid. 
Clare  v.  Clare,       .         .         .411 

See  District  Codbt. 
District  Juoas. 
County  Cohbt. 
Jurisdiction,  2. 
SoPBEME  Court. 


CUSTODY. 
See  Abbbst. 

D 

DAMAGES. 

1.  Section  1831  of  t^e  Code  should  be 


strictly  construed.  The  constitu- 
tionality  of  this  section  questioned. 
Hutchinson  v.  Sangster,         .     340 

See  Common  Carrier,  6,  7. 
Contract,  8. 
Pleading,  1. 
Pb actio  E,  6. 


DECREE. 

See  Courts,  2. 
Pbactice,  9. 


DEED. 

,  A  deed  with  a  defective  certificate 
of  acknowledgment  is  admissible 
in  evidence,  but  is  not  exclusive 
without  further  proof.  Oould  v. 
Woodward,    ....       82 

,  A  deed,  defectively  acknowledged, 
is  good  between  the  parties,  but  not 
sufficient  to  impart  notice  of  the 
sale  to  others,       .        .        ,      ib. 


DEED  OF  TRUST. 

4.  Title  bona  fide  derived  under  a 
deed  of  trust,  where  the  trustees 
were  vested  with  the  power  to  sell, 
and  also  with  the  legal  title,  will  not 
be  disturbed  by  those  irregularities 
in  reference  to  the  powers  of  the 
trustees,  which  might  affect  the 
validity  of  the  sale,  where  the  power 
to  sell  is  not  coupled  with  the  title. 
Rowan  v.  Lamb,    .        •        .    463 


DEFAULT, 

See  Judgment,  1. 
Notice,  12. 
Practice,  3. 
Service  by  Publioatiok,  81 


DELIVERY  BOND. 
See  Attachment,  1. 

DEMAND. 

See  Order,  1. 

Pbomissory  Notes,  1,  2. 
Replevin,  1. 


LNDEX. 


581 


DEPOSITIONS. 

1.  Reading  the  notice  to  the  adverse 

party,    of  the   time    and    place    of 

taking  depositions,  is  sufficient  ser- 

'    vice  where  no  copy  is  demanded. 

Brewington  v.  Endtrshy,      .       263 

2.  Where  the  defendant  took  excep- 
tions to  a  deposition  which  had 
been  taken  by  plaintiff,  but  before 
the  question  was  decided,  waived 
his  exception,  and  offered  to  read  the 
deposition  in  his  own  behalf :  held, 
that  the  court  erred  in  rejecting  the 
deposition.  Crick  \.  McCiintic,  290 

8.  A  deposition,  properly  taken,  may 
be  used  on  a  trial  in  the  same  man- 
ner as  the  testimony  of  a  witness, 

ib. 

4.  After  a  deposition  is  returned  to 
court,  the  objection  cannot,  for 
the  first  time,  be  raised  that  the 
questions  were  leading.  Keeney  v. 
Ckilis 416 


DES  MOINES  RIVER  LANDS. 
See  Evidence,  4. 

DISTRICT  COURT. 

1.  The  district  court  has  concurrent 
jurisdiction  over  all  offenses  cogni- 
zable before  a  justice  of  the  peace. 
Orton  V.  The  State,        .        .140 

2.  The  district  court  has  jurisdiction 
in  all  cases  of  divorce  and  aUmony, 
in  the  county  wherein  the  plaintiff 
resides,  even  in  cases  where  it  ap- 
pears that  the  cause  of  action  arose 
outside  of  the  county  or  state. 
Smith  V.  Smith,      .         .         .     266 

3.  The  district  court  possesses  general 
original  jurisdiction,  against  which 
nothiing  will  be  presumed.  Bridg- 
man  v.  Wilcut,       .         .         .     663 

4.  The  district  court  is  authorized  to 
entertain  a  direct  proceeding  to  set 
aside  an  unauthorized  sale  made  by 
the  sheriff,      .         ,         .         .       ib. 

See  Appeal,  6. 
Costs,  1. 
County  Court,  2. 


DISTRICT  JUDGE. 

1.  Section  1797  of  the  Code  unconsti- 
tutional, so  far  as  it  authorizes  any 
person  —  not  in  reality  a  district 
judge — to  act  in  that  capacity  with 
all  the  powers  of  the  court.  Win- 
chester V.  Ay  res,     .  .104 

2.  Consent  of  parties  cannot  author- 
ize a  person,  not  a  judge  of  the  dis- 
trict court,  to  act  in  that  capacity. 
Petty  V.  Durall,    .         .         .120 

See  Courts,  1. 


DIVORCE  AND  ALIMONY. 

1.  In  order  to  give  the  court  jurisdic- 
tion in  a  case  of  divorce,  the  plain- 
tiff's residence  in  the  county  must 
be  bona  fide,  and  not  merely  for  the 
purpose  of  obtaining  adivorce  under 
the  laws  of  Iowa.    Smith  v.  Smith, 

266 

2.  The  Code  in  reference  to  divorce 
should  be  strictly  enforced,  and  the 
requirements  fully  observed,       ib. 

3.  Where  a  petition,  filed  by  the  hus- 
band, alleges  as  cause  for  divorce, 
"  thatshe  has  willfully  absented  her- 
self from  her  home  with  the  peti- 
tioner for  the  space  of  three  years," 
it  is  fatally  defective,  unless  it  also 
alleges  that  she  absented  herself 
"without  sufficient  cause."  Pink 
ney  v.  Pinkney,      .         .        .     324 

4.  In  a  petition  for  divorce,  it  is  not 
sufficient  to  allege  "  that  he  and  his 
said  wife  cannot  live  in  peace  and 
happiness  together,  and  that  their 
welfare  requires  a  separation."  The 
petition  should  allege  facts  and  cir- 
cumstances that  would  render  the 
above  conclusion  "  fully  apparent." 
Code,  §  1482,         .         .         .      ib. 

5.  A  petition  for  divorce  should  dis- 
tinctly state  the  facts  constituting 
the  cause,  and  should  show  prima 
facie  that  the  complainant  is  the 
injured  party  before  a  divorce  is 
decreed  by  default,        .  .       ib. 

6.  A  decree  of  divorce  cannot  ht  jus- 
tified unless  the  evidence  tends  to 
show  that  the  separation  relied  upon 
was  willful,  and  that  the  complain- 
ant was  not  instrumental  in  procur- 
ing it ;  or  unless  the  evidence  will 
justify  the  conclusion  thatthe  peace, 
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happiness  and  welfare  of  the  parties 
require  it,  and  that  the  complainant 
is  the  injured  party,    .         .      324 

See  Alimony. 

District  Coubt. 


DRAM  SHOP. 

See  Indictment,  4. 

Intoxicating  Liquors,  1. 


DOWER. 

1.  Under  the  statute  of  1839,  as  at 
commou  law,  the  widow  is  entitled, 
during  her  natural  life,  to  one  third 
part  of  all  the  lands  and  tenements 
in  which  her  husband  was  seized  at 
any  time  during  coverture.  Davis 
V.  U'Ferrall,  .         .         .168 

2.  The  Code  provides  that  the  widow's 
dower  shall  be  one  third  of  her  hus- 
band's real  estate  in  fee  simple,  ib. 

8.  Courts  favor  dower,  but  this  rule 
should  not  be  carried  so  far  as  to 
impair  vested  rights,  by  giving  a 
statute   a  retrospective   operation, 

ib. 

4.  The  Code  does  not  operate  retro- 
spectively in  reference  to  dower, 
consequently  when  the  husband 
conveyed  his  title  to  land  without 
the  wife's  relinquishment,  before 
the  Code  took  effect,  and  died  sub- 
sequently, the  widow  is  entitled  to 
dower  for  life  only,  according  to  the 
law  in  force  at  the  time  of  sale,  ib. 

5.  Where  the  husband  died  under  the 
Rev.  Stat.,  and  the  widow  gave 
birth  to  a  posthumous  son  after  the 
Code  took  effect :  held,  that  the 
vsddow  is  entitled  to  dower  under 
the  Rev.  Stat.,  and  also,  on  the 
death  of  the  son,  may  inherit  one 
thiid  of  his  estate  in  fee.  Hoivland 
V.  Rowland,  .         .         .         .183 

6.  In  an  action  for  dower  to  lots  in 
the  city  of  Dubuque,  on  which 
plaintiff's  husband  bad  a  pre-emp- 
tion right,  but  conveyed  his  riglit 
by  deed  to  B.,  who  thereupon  pur- 
chased the  title  from  the  United 
States,  and  subsequently  conveyed 
the  same  to  the  defendant:  held, 
that  defendant  was  estopped  from 
ahowing    that  plaintiff's    husband 


was  not  seized  of  the  lots,  and  that 
she  was  entitled  to  her  dower 
therein.  Greene.  J. ,  contra.  Davis 
V.  O'Fe^rall,  .         .         .     358 

7.  Where  the  husband  conveyed  his 
title  to  land  before  the  Code,  and 
died  after  it  took  efifect,  his  widow 
is  entitled  to  dower  for  life  only, 
according  to  the  law  in  force  at  the 
date  of  the  conveyance,  .       ib. 

8.  The  fact  that  the  defendant  was  a 
bona  fide  innocent  purchaser,  with- 
out notice,  is  not  allowable  as  a 
defense  to  an  action  of  dower, 
Gano  V.  Gilruth,    .        .        .     453 

9.  A  court  of  equity  has  jurisdiction 
in  a  proceeding  for  dower  where  an 
account  is  prayed,         •  .       ib. 

10.  In  Iowa,  where  dower  attaches  to 
legal  and  equitable  interests  in 
laud,  there  would  seem  to  be  good 
reason  why  courts  of  law  and  equity 
should  exercise  concurrent  jurisdic- 
tion in  dower  cases,       .         .      t6. 

See  AOKNOWLEOGMENT,  2. 


DUBUQUE  CITY. 
See  Boundary,  1. 


EQUITY. 

1.  Where  matters  of  account  affect- 
ing heirs  relate  to  the  rents,  &c., 
of  iands  in  controversy,  and  where 
such  account  can  be  adjusted  in 
the  action  at  law  in  relation  to  the 
land,  it  would  furnish  no  reason  for 
takinc;the  case  into  equity.  Caussen 
v.  La f rem,    ,  .         .         .224 

2.  Wheie  a  party  has  an  adequate 
remedy  at  law,  he  cannot  resort  to 
chancery,      .         .  .  .       ib. 

3.  The  distinction  between  law  and 
equity  jurisprudence  is  recosmized 
by  the  constitution,  and  is  not 
abolished  by  the  Code,  .       ib. 

4.  A  court  of  equity  having  acquired 
jurisdiction  over  the  subject  matter 

or  one  purpose,  may  be  invested 
with  jurisdiction  for  other  pur- 
poses, even  when  they  pertain  in 
part  to  courts  of  law,  so  as  to  secure 
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complete  equity  and  justice  be-  |  2 
tween  the  parties.     Franklin  In- 1 
turance  Co.  v.  McCrea,  .     229 

5.  On  the  return  of  a  prccedendo 
from  the  supreme  court,  in  which 
a  petition  in  chancery  was  declared 
to  be  without  ecjuity  :  held,  that 
the  district  couit  did  not  err  in 
granting  couiplaiuaut's  motion  to 
dismiss  his  petition  without  pre- 
judice.    Ml/near  v.  Neilin,     .     624 

6.  The  separate  answers  of  several 
defendants  being  under  oath,  and 
denying  all  the  material  allegations 
of  the  bill,  are  sufficient  to  defeat 
the  bi!l  in  the  abstMioe  of  any  reli- 
able proof  to  the  contrary.  Cheu- 
vetev.  Mason,        .         .         .     231 

7.  Although  the  defendant  answered    1. 
to   the    bill,   still    if  a  demurrer 
would  hold  agMi''-t  it,  a  court  will 
not.    in   genera.,    grant  the  relief 
sought,     .       .         .         .         .     ib. 

8.  Where  a  petition  prays  for  the 
rescision  of  a  contract,  but  the 
gravamen  of  the  petition  is  the  fail- 
ure of  the  defendant  to  pay  for  laud 
as  stipulated  in  the  contract ;  and 
where  the  petition  avers  neither 
fraud  in  the  contract,  nor  the  insol- 
vency of  the  purchaser,  so  as  to  give 
the  court  jurisdiction  in  chancery, 
it  should  be  dismissed  for  want  of 
equity.   Brainardv.  Holsaple,    485 

9.  Where  a  petition  shows  a  case  in 
which  a  perfect  remedy  would  be 
afforded  by  a  court  of  law,  it  can- 
not claim  that  relief  which  can  only 
be  awarded  by  a  court  of  equity,  ib. 

10.  The  cases  in  which  equity  relieves 
by  setting  aside  deeds,  contracts, 
&c.,  are  f<iunded  upon  actual  fraud 
in  the  defendant,  or  upon  construc- 
tive fraud  against  public  policy,  ib. 

11.  A  petition  in  equity  nuist  show  a 
right  to  relief  beyond  the  mere 
breach  of  a  contract,  which  would 
confer  a  right  of  action  at  law,     ib. 

See  Dower  and  Alimony,  9, 10. 
Trust,  4. 


ERROR 

1.  This  court  will  not  reverse  upon 
questions  of  fact,  unless  the  testi- 
mony of  record  clearly  shows  error. 
Davis  V.  Moffitt,    ...       92 


All  leofal  presumptions'will  favor 
the  decision  below,         .         .       92 

It  is  error  to  render  judgment  upon 
a  debt  not  due,  without  the  consent 
of  the  debtor,  although  property 
may  be  attached  to  secure  such 
deljt.     Crew  v.  McC/unrj,       .     153 

Every  fair  presumption  should  be 
in  favor  of  the  decision  below,  and 
therefore  facts  should  not  be  pre- 
sumed that  would  indicate  error. 
Lawson  v.  Campbell  Js  Brother ,  413 

See  Indictment,  8. 


ESTATES. 

An  action  should  not  ac  first  be  in- 
stituted against  the  heirs  of  an  estate 
for  the  collection  of  a  debt.  The 
estate  should  be  administered  agree- 
able to  the  Code,  chap.  83.  Rey- 
nolds V.  May,        .         .  .283 

Where  a  claim  is  filed  against  the 
estate  of  a  decedent,  under  §  1539 
of  the  Code,  a  copy  of  the  written 
instrument  or  account  upon  which 
the  claim  is  founded  should  be 
annexed  to  the  claim.  A  claim 
clearly  stated  under  that  section  of 
the  Code  amounts  to  the  same 
thing  as  a  petition.  Baker  v.  Chit- 
tuck,     480 

A  copy  of  a  claim  filed  under  §1399 
of  the  Code,  with  the  time  of  hear- 
ing indorsed  thereon,  constitutes 
the  notice  to  be  served  upon  the 
representatives  of  an  estate.  If 
such  claim  is  materially  deficient, 
the  notice  is  equally  so,        .      ib. 

See  Heirs. 

Inheritance. 


ESTOPPEL. 

,  Where  there  has  been  a  previous 
recovery  on  the  same  contract,  the 
plaintiff  may  set  up  such  previous 
recovery  by  way  of  estoppel,  to 
show  that  certain  stipulations  in 
the  contract,  as  conditions  prece- 
dent on  his  part,  luid  been  com- 
plied with,  and  the  defendant  was 
estopped  from  denying  all  but  the 
subsequent  breach  and  damage. 
ffeichew  v.  Hamilton,    .         ,     817 
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Bu  Dower. 

Sheriff's  Sale,  10. 


EVIDENCE. 

1.  A  book  of  accounts  admissible,  as 
conducing  to  prove  a  payment  for 
rails  that  were  not  furnished.  John- 
son V.  Patten,        .        .         .63 

2.  The  testimony  of  one  accomplice 
not  sufficient  to  corroborate  the 
testimony  of  another  accomplice. 
Johnson  v.  The  State,    .        .       65 

8.  A  prisoner  should  not  be  found 
guilty  on  the  testimony  of  two 
accomplices  unless  confirmed  by 
some  other  testimony,  .         .       ib 

4.  The  certificate  of  purchase,  or 
duplicate  receipt  of  the  treasurer 
of  the  Des  Moines  river  board  of 
public  works,  is  made  prima  fade 
evidence  of  title  under  the  Code. 
Stone  V.  McMahan,       .         .       72 

6.  In  an  action  at  law  by  a  widow 
for  dower,  a  material  omission  in 
a  certificate  of  acknowledgment 
cannot  be  supplied  by  parole  proof. 
O'Ferrall  v.  Simplot,     .         .     1 62 

6.  Where,  by  the  Code,  a  party  is 
required  to  answer  under  oath, 
such  answer  is  to  be  considered 
evidence  in  the  case,  of  equal 
weight  with  that  of  a  disinterested 
witness.     Humphreys  v.  Hoyt,  245 

7.  Where  the  defendant  offered  to 
prove  by  a  competent  witness, 
"  how  much  he  had  paid  the  plain- 
tiff," the  testimony  should  not  have 
been  rejected.  Sinnamxm  v.  Mel- 
bourn,  ....     309 

8.  Possession  of  a  bond  negotiable 
under  the  Code,  is  prima  fade 
evidence  of  ownership  ;  and  if  such 
possession  is  alleged  to  be  fraudu- 
lent, the  fact  can  only  be  established 
by  evidence.    Keeney  v.  Chilis,  416 

d-.  An  officer  will  be  presumed  to  have 
done  his  duty,  as  commanded,  till 
the  contrary  appears.  Rowan  v. 
Lamht 468 

10.  Presumptions  are  allowed  when 
the  facts  to  be  presumed  are  con- 
sistent with  the  duty,  trust  or 
power  authorized,  and  tend  to  sub- 
Serve  the  purposes  of  justice  ;  but 
where+he  act  would  be  unauthorized 
by  the  trust  or  office,  or  contrary 
to  the  duty  of  the  party  assuming 


the  power,  no  such  presumption  can 
be  admitted,  .         .         .468 

11.  Where  a  mortgage  is  recorded 
without  the  certificate  of  acknow- 
ledgment, the  record  of  mortgages 
should  be  admitted  in  evidence  in 
behalf  of  a  person  not  a  party  to 
the  mortgage,  to  show  that  he 
did  not  receive  record  notice  of 
it  as  a  valid  mortgagor.  Brewer 
V.  Crow,        .         .         .        .     620 

12.  A  mortgage  may  be  received  in 
evidence  against  a  third  party,  with- 
out proof  of  its  being  duly  executed, 
acknowledged  and  recorded,  if  such 
party  had  actual  notice  of  it,  and 
consented  that  it  might  be  executed 
upon  the  property  in  which  such 
party  was  interested,     .         .       ib. 

13.  Where  the  evidence  is  conflict- 
ing, and  where  the  court  overruled 
the  motion  for  a  new  trial,  based, 
in  part,  upon  the  insufficiency  of 
the  testimony  to  sustain  the  verdict, 
this  court  will  not  disturb  the  judg- 
ment, unless  it  is  apparent  of  record 
that  there  was  no  evidence  before 
the  jury  upon  some  point  in  the 
case  so  material  that,  in  the  absence 
of  proof  upon  it,  the  verdict  could 
not  be  justified.  HaU  v.  Hun- 
ter,         539 

14.  If  a  declaration,  made  at  the  time 
the  act  was  done,  is  calculated  to 
explain  the  character,  nature  or 
quality  of  the  facts  constituting 
the  act  and  its  effects,  so  far  as  to 
unfold  and  harmonize  them  as  parts 
of  the  same  transaction,  then  such 
declaration  may  be  regarded  as  part 
of  the  res  gestae,  and  shc.iuld  go 
to  the  jury  with  the  principal  facts 
in  the  case.     Frink  v.  Coe,     .     555 

15.  In  an  action  for  injury,  sustained 
by  the  overturning  of  a  stage  coach, 
the  declarations  of  the  plaintiff, 
made  at  the  time  of  the  injury,  are 
admissible  in  evidence  as  a  part  of 
the  res  gestae,         .         .         .       ib. 

16.  Parole  contemporaneous  evidence 
is  inadmissible  to  3ontradict  or  vary 
the  terms  of  a  valid  written  instru- 
ment. This  rule  is  especially  di- 
rected against  the  admission  of 
any  other  evidence  than  that  fur- 
nished by  the  writing  itself,  to  ex- 
plain away  the  language  employed 
by  the  parties  in  making  their  con- 
tract.    Myers  v.  Sunderland.     567 
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17.  Evidence  aliunde  not  admissiMe 
to  show  that  one  of  the  makers  of 
the  uote  signed  the  same  with  the 
understanding  that  his  liability  to 
pay  was  to  be  contingent,     .       ib. 

18.  Where  the  record  does  not  show 
to  the  contrary,  it  will  be  pre- 
sumed that  the  court  acted  in 
accordance  with  the  Code.  Brobst 
V.  Thompson,         .         .         .135 

19.  If  the  bill  of  exceptions  does  not 
purport  to  give  all  the  evidence  in 
the  case,  it  will  be  presumed  that 
the  decision  was  justified  by  the 
testimony  before  the  court,  .       ib. 

20.  It  will  be  presumed  that  an  officer 
has  done  his  duty,  till  the  contraiy 
appears.     Cole  v.  Porter,       .     510 

See  Attachment  Bond,  3. 
Bill  of  Exceptions,  1. 
Contract,  3,  4. 
Deed,  1. 

Divorce  and  Alimony,  6. 
Error,  2. 
Mortgage,  2. 
Pleading,  1,  7,  17,  18. 
Promissory  Notes,  9,  10. 
Replevin,  2. 
Satisfaction,  1. 
Trespass.  1. 
Trust,  2,3. 
WiiNESs,  2,  3,  4,  6. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  A  foreign  executor  has  no  authority 
to  commence  a  suit  in  this  state 
without  first  filing  a  bond  and 
letters  testamentary,  as  required 
by  laws  of  1845.  Karrick  v. 
Pratt,  .  .        .144 

2.  T.  commenced  suit  against  F.  & 
Co.  for  damages  sustained  to  his 
person  by  the  upsetting  of  a  stage 
coach  ;  after  suit  was  commenced 
T.  died,  and  his  wife  was  substi- 
tuted as  administratrix  of  his  estate, 
and  filed  a  supplemental  bill.  On 
the  trial,  the  court  instructed  the 
jury  that  plaintiff  could  recover 
damages  for  the  injury  sustained 
by  her  on  account  of  the  death  of 
T.  :  held,  that  this  instruction  was 
erroneous  ;  that  she  could  not  re- 
cover for  such  injury  as  adminis- 
tratrix, but  that  she  might  do  so 


by  a  proceeding  in  her  own  name 
and  right ;  that  as  administratrix 
she  could  only  recover  such  damages 
as  her  husband  might  have  re- 
covered.     Frink  <fc    Co.    v.    Tat/' 

lor 196 

,  Where  a  party  appears  to  have 
acted  under  color  of  title,  or  has 
intermeddled  only  with  the  lands 
of  deceased,  he  cannot  be  regarded 
as  an  executor  de  son  tort.  Claussen 
V.  Lafrem,  ...        *     224 

See  Heirs. 


EXEMPTION. 
8u  Replevin,  67. 


FALSE  IMPRISONMENT. 

1.  In  an  action  for  false  imprisonment; 
the  defendant  may  justify  by  aver- 
ring, in  his  answer,  that  he  was  act- 
ing as  city  marshal,  and  that  the 
plaintiff  was  so  distuibing  a  wor- 
shipping congregation  as  to  make 
his  arrest  necessary  ;  and  that  he 
was  only  confined  until  he  became 
sufficiently  sober,  or  until  he  could 
be  taken  before  a  magistrate  for 
examination.  Hutchinson  v.  Sang- 
ster, 340 


FEES. 

See  Appeal,  6. 
Witness,  1. 


FEME  SOLE. 
See  Husband  and  Wifk. 

FERRIES. 

1.  A  public  ferryman  is  regarded  at 
law  as  a  common  carrier,  and  is 
bound  to  provide  suitable  l»oats, 
landings,  fastenings  and  fixtures. 
Whit  more  v.  Boicman,   .         .148 

2.  Where  a  license  to  keep  a  ferry 
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uoes  not  give  to  the  ferryman  *he 
exclusive  privilege  for  a  certain  dis- 
tance above  and  below  his  ievry,  he 
cannot  sustain  an  injunction  against 
parties  who  may  cross  passengers  in 
a  skiff  within  that  distance  ;  espe- 
cially if  the  petition  does  not  allege 
that  they  had  no  license  to  keep  a 
skiff  ferry,  and  does  not  aver  that 
they  took  pay  for  crossing  passen- 
gers.    McEwen  v.  Taylor,    .     632 

See  Navigable  Streams. 


FRAUD. 

1.  Where  fraud  is  set  up  in  defense 
of  a  note  which  was  indorsed  to 
plaintiff  before  due,  the  answer 
should  charge  the  holder  with 
notice  of  the  alleged  fraud,  or  that 
he  was  a  party  thereto.  Stein  v. 
Keeler, 86 

2.  Fraud  is  no  defense  to  a  note  which 
came  into  the  possession  of  a  bona 
fide  holder,  without  notice,  for 
value,  and  before  due,  ,         .       ib. 

3.  Fraud  will  not  be  presumed  ; 
it  must  be  proved.  Cheuvete  v. 
Mason, 281 

4.  Fraud  not  sufficiently  charged  by 
averring  that  the  coroner  and  attor- 
ney knew  that  the  title  of  the  land 
sold  on  execution  by  the  coroner 
was  defective.   Bean  v.  Morris,  312 

5.  A  settlement  obtained  by  fraud,  or 
under  false  entries  and  computa- 
tions, is  not  valid.  Jefferson  County 
Y.Ford,        ....     367 


FREEHOLD, 
^ee  Rails. 


FORCIBLE  ENTRY  AND 
DETAINER. 

,  The  remedy  for  forcible  entry  or 
detention  of  real  property,  not 
allowable  by  the  Code,  where  the 
defendant  sets  up  a  paramount  title 
under  the  third  division  of  § 
2362  ;  nor  when  a  question  of  title 
is  involved.  Bosioort/i  v.  Farrea- 
holtz 440 


G 

GARNISHEE. 

,  Where  a  notice  of  garnishment  was- 
served  within  ninety  days,  and  the 
answer,  filed  at  the  next  term  of 
court,  having  been  mislaid  and  a 
new  answer  fileti  :  held,  that  the 
new  answer  should  be  regarded  as  a 
continuation  of  the  first :  held,  also, 
that  as  the  amount  due  from  the 
garnishee  was  for  personal  services 
rendered  within  ninety  days  nert 
preceding  the  notice,  it  was  exempt 
from  execution  and  attachment. 
Stockton  V.  City  of  Burlington,     84 

.  Where  B.  testified,  on  garnishee 
process,  that  he  executed  a  note  to 
the  defendant,  but  did  not  know 
whether  he  still  held  the  note  or 
not ;  and  where  defendant  testified 
that  he  held  the  note  ;  but  claimed 
that  the  money  belonged  to  his 
wife,  and  that  he  only  acted  as  her 
agent :  held,  that  as  the  money  was 
controlled  by  the  husband,  without 
notice  of  the  wife's  ownershiji,  and 
as  the  uote  bad  not  been  negotiated, 
judgment  should  have  been  ren- 
dered against  B.  as  garnishee. 
Reeves  tic  Co.  v.  Jones,    .         .     296 

.  Where  C,  as  executor  of  the  estate 
of  P.,  was  garnisheed,  and  answered 
that  P.  was  indebted  to  M.,K.  &  Co. 
in  the  sum  of  $140  ;  that  M.  had 
verjaally  contracted  to  buy  two  lota 
of  P.,  and  to  pay  $300  for  them, 
half  in  printing  and  half  in  cash  ; 
that  the  bill  of  M.,  K.  &  Co.  was  to 
go  in  part  payment  ;  that  "  in  case 
the  balance  of  said  purchase  money 
is  not  paid,  niid  I  should  conclude 
to  rescind  the  contract  and  receive 
back  the  two  lots,  then  the  estate 
will  be  owing  about  the  amount  of 
$140:"  held,  that  the  court  was- 
justified  in  rendering  judgment 
again.'st  the  garnishee,  to  be  paid  by 
the  estate.  Morgan  v.  McLaren,  536' 

See  riiOMissoRY  Notes,  5. 


GRADE. 

See  Strekts. 
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GRAND  JURORS. 

.  Where  the  record  shows  that  the 
requisite  number  of  graud  jurore 
had  been  impanneled  and  sworn, 
und  where  there  was  a  plea  in  abate- 
ment and  demurrer  to  the  bill  on 
the  gr<iund  that  it  was  found  and 
presented  by  a  less  number  than 
fifteen :  held,  that  it  was  not  error 
to  overrule  such  plea  and  demurrer. 
Hall  V.  The  State,  ...       73 

,  The  county  judge  and  sheriff  are 
authorized  bj-  the  Code  to  compare 
and  correct  the  list  of  grand  jurors, 
and  the  deputy  sheriff  is  precluded 
by  §  412  from  acting  thus  in  con- 
junction with  another  officer  ;  con- 
sequently a  list  of  grand  jurors, 
compared  and  corrected  by  the 
county  judge  and  deputy  sheriff,  is 
not  a  legal  grand  jury,  and  there- 
fore not  authorized  to  find  an  in- 
dictment.    Dutell  V.  2'he  State,  125 

,  The  Code  confers  no  authority  upon 
the  prosecutor  to  challenge  the 
pannel  or  individual  members  of 
the  grand  jury.  And  as  the  dis- 
trict court  has  not  tLe  power  to 
select  or  create,  neither  has  it  the 
power  to  remove  or  reform  the 
members  of  the  grand  jury.  Keitler 
V.  The  State,  .         .         .         .291 

,  The  policy  of  the  Code  is  to  keep 
the  grand  jury  independent  of  con- 
trol and  influence  from  the  district 
court,    .         .         .         .         .       ib. 

,  The  right  to  challenge  either  the 
pannel  or  a  member  of  the  grand 
jury,  is  limited  to  the  defendant,  ib. 

See  Indictment,  1,  9. 


GUARDIAN  AND  WARD. 

See  Minors,  1. 

Parent  and  Child,  3. 
Record,  4. 


H 

HEIRS. 

.  The  heirs  of  an  estate  can  only  be 
rendered  liable  where  an  indebted- 
ness is  established  against  an  exe- 


cutor, and  the  assets  in  his  hands 
prove  insufficient,  and  where  the 
heirs  have  had  a  portion  of  the 
estate  set  apart  to  them.  Reynolds 
V.  May,  .        .        .283 

See  Estate,  1. 
Practice,  6. 


HOMESTEAD. 

1.  Under  a  contract  made  in  January, 
1851,  the  homestead  of  the  debtor 
is  exempt  from  execution,  by  virtue 
of  the  act  of  1849,  to  exempt  a 
homestead  from  forced  sale.  Bridg- 
man  v.  Wtlcut,       .        .         .563 

2.  The  homestead  law  in  force  at  the 
date  of  a  contract  enters  into  and 
becomes  a  part  of  the  contract,  and 
the  right  acquired  to  have  the 
homestead  exempt  from  forced  sale 
is  not  impaiied  by  a  repecJ  of  the 
law, ib. 


See  Estate,  1. 
Practiok,  6* 


HOMICIDE. 

See  Murder. 

HUSBAND  AND  WIFE. 


1.  Where  the  title  of  land  was  in  the 
wife  before  coverture,  a  lease  exe- 
cuted by  the  husband  alone  cannot 
affect  her  rights  after  a  divorce. 
WUhelm  V.  Mertz,  .         .       54 

2.  An  action  for  the  separate  main- 
tenance of  the  wife  may  be  sus- 
tained bj'  her  trustee  against  her 
husband,  on  a  deed  of  separation, 
in  which  all  three  were  made 
parties,  and  which  stipulated  for 
immediate  separation,  for  release  of 
all  right  of  dower  in  the  hu.sljand's 
lands,  and  to  keep  him  harmless 
and  indemnified  against  all  debts 
contracted  by  her — such  a  deed 
shows  mutuality  and  consideration. 
Goddurd  V.  Beebe,  .         .     125 

3.  Although  a  husband  cannot  con- 
tract with  his  wife,  he  may  covenant 
with  her  trustee  for  her  benefit,  ib, 

4.  At    Common    law    the  husband  i» 
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liable  for  the  debts  of  the  wife, 
contracted  dum  solo,  but  in  order 
to  recover  against  him,  she  should 
be  joined  in  the  action  and  judg- 
ment.    Reunccl'cr  v.  Scott,     .     185 

5.  Under  the  Code,  the  husband  is 
not  liable  for  debts  of  his  wife  while 
single,  under  a  contract  "  purport- 
ing to  bind  herself  only,"       .       ib. 

6.  Where  itappeared  that  the  contract 
for  a  working  interest  in  a  '"  lead  " 
was  in  the  wife's  separate  name, 
paid  for  with  her  own  money,  and 
all  proceeds  received  and  arrange- 
ments conducted  in  lier  own  name 
and  right  :  held  that  the  circum- 
stances establish  her  separate  owner- 
ship "f  the  "  lead,"  and  that  parties 
having  full  knowledge  of  all  the 
circumstances,  could  not  hold  said 
working  interest  or  the  proceeds 
thereof  to  satisfy  a  debt  against  the 
husband.    Cheuvetev.  Mason,      231 

7.  The  right  of  a  married  woman  to 
acquire,  possess  and  control  pro- 
perty in  her  own  right  and  for  her 
own  benefit,  and  that  it  cannot  b*^ 
taken  to  pay  the  husband's  debts 
unless  left  under  his  control  without 
notice  of  the  real  owner.shiiD,  are 
fully  recognized  by  the  Code,      ib. 

See  Garnishee,  2. 

Parent  and  Child. 
Separate  Maintenance. 


INCORPORATION. 
See  Cities. 


INDICTMENT. 

1.  An  indictment  found  by  a  grand 
jury  not  legally  constituted,  should 
be  quashed  ;  but  where  an  indict- 
ment is  duly  exhibited  in  open 
court,  and  endorsed  a  "true  'oiU," 
it  will  be  presumed  that  the  list  of 
jurors  was  legally  selected,  unless 
the  records  of  the  county  show  to 
the  contrary.     Dutell  v.  The  State, 

125 

2.  Where  the  first  indictment  was 
mislaid,  a   second   indictment  was 


found  for  the  same  offense,  and  on 
motion  quashed,  and  thereupon  the 
first  iidictment  was  found  :  held, 
that  the  second  indictment  did  not 
supersede  the  first.  Reddan  v.  The 
State, 137 

3.  An  indictment  for  an  assault  with 
intent  to  inflict  bodily  injury, 
should  aver  in  substance  that  no 
considerable  provocation  aj^peared, 
or  that  the  circumstances  of  the 
assiult  showed  an  abandoned  and 
malignant  heart,    .         .         .       ib 

4.  An  indictment  should  charge  the 
facts  and  circumstances  constitut- 
ing the  offense  in  substantial  com- 
pliance witli  the  law  defining  the 
crime,    .         .         .         .         .       ib. 

5.  An  indictment  against  a  house,  as 
a  dram  shop  and  nuisance,  when  a 
lien  is  not  sought  upou  the  pro- 
perty, need  not  state  the  owner's 
name,  nor  aver  his  knowledge  of  the 
unlawful  traffic.  Our  House,  .\o.  2, 
V.  The  State,  .         .         .172 

6.  Where  an  offense  charged  is  con- 
tinuous, as  a  prohibited  traffic,  car- 
ried on  from  day  to  day,  it  may  be 
laid  \\  ith  a  continuando,         .       ib. 

7.  An  indictment  is  good  which 
charges  the  facts  constituting  the 
offense  substantially  in  the  lan- 
guage of  the  Code,  .         .       ib. 

8.  The  mere  fact  that  the  indictment 
was  mislaid  or  stolen  after  the  trial, 
and  could  not  be  sent  up  with  the 
writ  of  error,  is  not  sufficient  ground 
for  reversing  the  judgment.  Smith 
V.  The  State,  .         .         .189 

9.  Where  the  indorsement  upon  an 
indictment  is  in  substantial  com- 
pliance, although  not  in  strict 
accordance,  with  the  Code,  it  is 
sufficient  if  it  appears  that  the  in- 
dictment was  legally  found  and  pre- 
sented by  the  grand  jury.  Dixon 
V.  The  State,  .  .     381 

10.  In  an  indictment  for  stealing 
"  money  and  bank  notes,"  under 
the  Code,  the  item  money  is  suffi- 
ciently designated  by  the  words, 
"gold  and  silver  coin,"  and  the 
term  "bank  notes"  is  sufficiently 
described  by  the  words,  "  Clark's 
Exchange  Bank  bills  of  the  value 
of  twenty-four  dollars."  The  fol- 
lowing is  also  sufficiently  descrip- 
tive of  the  bank  bills  alleged  to 
have  beeu  stolen  :  "  Seven  dollars 
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of  other  bank  bills,  the  names  of 
the  banks  to  the  jurors  unknown, 
of  the  value  of  seven  dollars.'' 
Munson  v.  The  State,     .         .     4S3 

11.  "  Bank  note"  and"  bank  bill," 
under  the  Code,  signify  the  same 
thing,    .  .         .         .         .       ib. 

12.  An  offense  is  sufficiently  charged 
in  an  indictment,  if  it  substan- 
tially follows  the  language  of  the 
statute,  .         .         .         .       fi. 

13.  Irregularity  in  finding  the  indict- 
ment cannot  be  urged,  for  the  first 
time,  after  verdict,         .         .      ib. 

14.  Where  au  indictment  is  in  sub- 
stantial compliance  with  §  2916  of 
the  Code,  it  cannot  be  deemed  inva- 
lid.   Zumhoffv.  The  State,    .     526 

jSee  Grand  Jurors,  2. 

Intoxicating  Liqdors,  2,  4, 

5,6. 
Murder,  3,  4,  5,  6,  8. 
Witness,  6,  7. 


INHERITANCE. 

I,  Where  the  husband  and  wife,  and 
their  only  child  were  drowned  by 
the  same  casvialty,  and  where  the 
child,  surviving  its  parents  for  a  few 
minutes,  inherited theirestate:  held, 
under  the  Rev.  Stat,  recognizing  the 
civil  law  as  to  degrees  of  kindred, 
that  the  maternal  grandfather  of 
the  child  would  inherit  the  estate 
in  preference  to  the  paternal  aunt, 
Martindale  v.  Kendrick,         .     307 

See  DowEB,  5. 


INTOXICATING  LIQUORS. 

1.  Those  provisions  of  the  Code  which 
prohibit  the  sale  of  intoxicating 
liquors  by  the  glass,  and  which 
authorize  proceedings  in  rem,  against 
"  dram  shops,"  are  not  unconstitu- 
tional, and  should  be  enforced. 
Our  House,  No.  2,  v.  The  State,   172 

2.  An  indictment  for  retailing  intoxi- 
cating liquors  charged  the  defendant 
with  being  "  a  retailer  of  intoxi- 
cating liquors  by  the  glass  or  dram, 
to  be  there  and  then  drunk,  in  and 
about  the  premises  of  him,  the  said 
William  Zumhoff,  by  consumers  and 


purchasers  thereof ;  and  did  then 
and  there,  on  divers  different  and 
separate  times,  retail  to  divers  per- 
sons, to  the  jury  unknown,  twenty 
glasses  or  drams  of  rum,  brandy ,  gin, 
whiskey  and  wine,  and  other  intoxi- 
cating liquors,'  &c.  :  held,  that  the 
offense  is  charged  sufficiently  spe- 
cific, and  with  more  descriptive  and 
explanatory  matter  than  is  necessary 
under  the  Code.  Zumhoff  v.  The 
State, 526 

3.  Those  provisions  of  the  Code  which 
prohibit  the  sale  of  intoxicating 
liquors  by  the  glass,  are  not  uncon- 
stitutional,    ....       ib. 

4.  In  an  indictment  against  an  indi- 
vidual for  retailing  intoxicating 
liquors  by  the  dram,  it  is  not  neces- 
sary to  designate  the  premises  upon 
which  tlje  alleged  sale  was  made. 
It  is  sufficient  if  the  offense  is 
charged  to  have  been  committed 
in  the  appropriate  county.  It 
is  desirable,  though  not  essen- 
tial, that  the  town  or  city  be 
designated,    ....       ib. 

5.  Where  the  offense  is  charged  aa 
defined  in  the  first  division  of  §  925 
of  the  Code,  it  includes  within  its 
meaning  that  which  is  described 
after  the  word  "  prohibited  "  in  the 
last  division  of  this  section,    .       ib. 

6.  Where  an  indictment  charges  that 
the  defendant  had  retailed  twenty 
glasses  or  drams  of  intoxicating 
liquors  to  divers  persons,  at  divers 
times,  it  does  not  thereby  present 
more  than  one  offense,  as  limited  by 
§  2917  of  the  Code,        ,         .      ib. 

See  Jurors,  3. 


INSANITY. 

1,  Where  insanity  is  setup  as  a  defense 
to  murder,  it  should  clearly  appear 
that  the  defendant  was  laboring 
under  such  a  mental  delusion  as  irre- 
sistibly and  uncontrollably  forced 
him  to  commit  the  crime.  Fonts  v. 
The  State,      ....     .'^OO 

2.  Insanity  cannot  be  set  up  as  a 
defense  to  an  indictment,  unless  it 
appears  that  the  defendant's  miu'l, 
at  the  time  of  the  offense,  was  so 
deranged  that  he  did  not  know  the 
nature  of  the  crime,  or  that  he  wa» 


-500 


INDEX. 


so  really  deluded  that  he  did  not 
know  he  was  doing  wmng,     .     500 


INSTRUCTION. 

1.  Although  an  instruction  requested 
by  counsel  may  state  the  law  cor- 
rectly, it  should  not  be  given,  if  it 
assumes  facts  to  be  proved  as  true, 
which  are  in  issue  before  the  jury. 
Luman  v.  Kerr,      .         .         .     159 

2.  Instructions  irrelevant  to  the  issue 
should  not  be  given.  Ford  v.  Jeffer- 
son County,   ....     273 

3.  Where  a  correct  instruction  is  asked 
and  refused,  it  Is  calculated  to  mis- 
lead the  jury,  although  thesubstance 
of  the  instruction  is  given  in  a 
diCFerent  form.      Webster  v.  Raver, 

426 

4.  In  an  action  upon  an  attachment 
bond,  it  is  error  in  the  court  to  refuse 
instructions  asked  in  reference  to 
damages,  when  such  instructions 
were  in  strict  accordance  with  the 
Code ib. 

5.  On  an  indictment  for  marking  and 
defacing  a  school  house,  the  court 
instructed  the  jury,  that  "  the  state 
had  proved  all  that  was  necessary  in 
refeieuce  to  the  scliocl  district :  " 
held,  that  this  was  charo;ing  the 
jury  on  the  facts,  and  therefore  erro- 
neous.    Houston  V.  The  State,    437 

6.  Instructions  given  or  refused  by 
the  court  below,  are  no  part  of  the 
record  unless  made  so  by  a  bill  of 
exceptions;  nor  will  this  court  dis- 
turb the  action  of  the  court  below, 
unless  it  appears  that  exception  was 
taken  to  the  ruling  of  the  court 
in  reference  to  such  instructions. 
Parker  v.  Pierce,  .         .         .     452 

7.  If  an  instruction  asked  appears  to 
be  legally  correct,  the  refusal  of  the 
court  to  give  it  will  not  be  deemed 
erroneous,  unless  it  appears  to  have 
been  applicable  to  the  case.  Hall 
V.  Hunter,     ....     539 

8.  A  court  is  justified  in  refusing  an 
instruction  which  is  calculated  to 
mislead  the  jury,  although  it  may 
state  a  principle  of  law  correctly  ; 
or  the  court  may  give  such  instruc- 
tion in  a  modified  form,  so  as  to 
present  the  law  applicable  to  the 
facts  more  appropriately  and  intel- 
ligibly to  the  jury,  .       if>. 


9.  Where  an  irrelevant  instruction  was 
given,  which  could  not  prejudice 
appellant,  the  judgment  will  not  be 
reversed.     Sullivan  v.  Finn,       544 

See  Executors  and  Administba- 

TORS,  2. 

Murder,  9. 


INSURANCE. 

1.  Where  an  insurance  policy  stipu- 
lated that thecompany  should  not  be 
liable  to  pay  the  loss  till  after  sixty 
days,  and  where  the  petition  was 
filed  against  the  company  before 
that  time :  held,  that  this  premature 
proceeding  might  be  corrected  by  a 
supplemental  petition.  Franklin 
Insurance  Co.  v.  McCrea,       .     229 

2.  Any  want  of  validity  in  the  notice 
upon  the  agent  of  an  insurance  com- 
pany is  waived  by  subsequent  ap- 
pearance,     .        •        •        •      t6. 


JOINT   TENANTS  AND  TEN- 
ANTS IN  COMMON. 

1.  Where  G.,  as  a  tenant  in  common 
with  minors  who  had  no  guardian 
at  law,  made  necessary  and  valuable 
repairs  to  a  mill,  and  where  the  ma- 
ternal guardian  of  the  minors  acqui- 
esced in  such  repairs  :  held,  that  G. 
is  not  entitled  to  the  exclusive 
possession  of  the  premises  until 
reimbursed  for  the  amniuit  ex- 
pended by  him  for  such  lepairs. 
Young  v.  Gammel,  .  .     207 

2.  Two  of  three  joint  tenants  cannot 
agree  upon  a  division  of  their  land 
that  will  be  binding  upon  the  third. 
Cooper  V.  Frederick,       .         .     403 


JUDGMENT. 

1.  A  judgment  by  default  should  not 
be  rendered  against  a  party  not 
personally  served,  until  the  court 
is  satisfied  that  every  requirement 
of  the  Code,  in  reference  to  the 
notice,  has  been  performed.  Pink- 
vey  V.  Pinkney,      .         ■         ■     324 
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,  A  judgment,  until  reversed,  is  con- 
clusive of  every  issue  that  was  or 
aiioukl  have  been  tried  under  the 
pleadings,  but  it  is  not  conclusive 
of  facts  that  were  not  in  issue,  nor 
admitted  by  the  pleadings,  and, 
therefore,  if  connected  with  an 
order  to  sell  property  under  attach- 
ment, it  is  not  conclusive  that  the 
property  was  not  exempt  from  exe- 
cution. An  order  to  sell  property, 
made  at  the  time  and  in  coimectiou 
with  a  judgment,  is  independent  of 
the  judgment,  and  may  be  revoked 
or  defeated  by  a  replevin  of  the 
property  without  impairing  the 
judgment.     Wilson  v.  Stripe,      551 

See  Steamboat  Lien,  1. 


JUDICIAL  SALE. 

I.  B.  claimed  title  under  a  mort- 
gage, dated  April,  1841,  and  duly 
recorded  ;  decree  of  foreclosure  in 
May,  1842  ;  sale  in  October  follow- 
ing, and  sheriff's  deed  executed 
and  filed  for  record,  October  "27, 
1843.  H.  claimed  title  under  a  judg- 
ment obtained  October  7,  1843; 
sheriff's  deed  to  R.  and  J.  exe- 
cuted and  recorded  in  March,  1844, 
and  in  July,  184t),  deed  from  R. 
and  J.  to  H. :  held,  that  the  delay 
in  executing  the  sheriff's  deed  to 
B.  could  not  prejudice  his  title,  and 
that  the  deed  to  B.  related  back  to 
the  sale,  decree  and  mortgage,  and 
secured  to  him  the  title  over  H. 
Bell  v  Hall,  .         .         .68 

'S.  A  sheriff  sold  several  lots,  on  exe- 
cution, to  C,  the  brother  and  ageut 
of  the  execution  defendant,  who 
failed  to  pay  the  purchase  money  ; 
the  sheriff  thereupon  "  proclaimed 
the  postponetnent  of  the  sale"  from 
the  17tli  to  the  24th  of  August,  at 
which  time  the  property  was  sold 
to  H. :  held,  that  as  the  adjournment 
was  proclaimed  by  the  sheriff,  as 
the  defendant's  ageut  was  present, 
and  had  notice  of  the  adjournment, 
and  as  it  was  occasioned  by  him, 
the  sale  was  not  void  in  consequence 
of  such  postponement :  held,  also, 
that  although  H.  was  present  at  the 
first  sale,  and  had  nouce  of  the 
adjournment,   it   does   not   follow 


that  he  could  be  charged  with 
notice  of  irregularities.  Coriell  v. 
Ham,   .....     455 

3.  Where  the  judgment  was  ren- 
dered in  1842,  and  the  execution 
issued,  and  the  sale  took  place  in 
1844 :  held,  that  the  sheriff's  deed 
delivered  to  the  purchaser  on  the 
day  of  sale,  did  not  invalidate  the 
sale,  nor  impair  the  execution  de- 
fendant's right  to  redeem  the  land 
vuider  the  law  of  the  contract,     ib. 

4.  It  is  the  policy  of  the  law  to  pro- 
tect judicial  sales,  .         .       ih. 

5.  The  majority  opinion  in  Tiffany 
V.  Glover,  3  Q.  Greene,  387,  over- 
ruled, and  the  principles  laid 
down  in  the  dissenting  opinion, 
in  that  case,  adopted.  Rowan  v. 
Lamb, 468 

-See  Sheriff's  Salb. 


JURISDICTION. 

1.  Where  a  power  is  not  expressly 
conferred,  nor  necessarily  inherent 
in  the  court,  it  cannot  be  assumed 
under  an  inference  of  law.  Keitler 
V.  The  State,  .        .        .291 

2.  A  court  of  inferior  or  limited  juris- 
diction must  show  in  its  records,  or 
in  its  judgments,  that  it  has  juris- 
diction over  the  subject  matter  and 
the  parties.  If  it  in  any  way  appear 
that  such  a  court  has  jurisdiction,  it 
will  be  inferred  that  its  proceedings 
were  regular.   Boioan  v.  Lamb,    468 

3.  Every  vital  jurisdictional  fact  must 
be  apparent ;  and  while  we  cannot 
merely  presume  the  existence  of 
such  a  fact,  we  cannot  presume 
agiust  it,  even  to  divest  an  inferior 
court  of  jurisdiction  ;  so  in  attach- 
ment proceedings,  the  coin-t  will  not 
presume  the  jurisdictional  fact  of  a 
levy  ;  but  where  that  fact  is  estab- 
lished by  the  officer's  return,  or 
otherwise,  a  court  may  call  in  the 
aid  of  presumption  to  supportamere 
detail  ov  incident  connected  with 
the  levy,  to  show  that  the  officer 
obeyed  the  directions  of  the  law  in 
making  the  levy,  .         .         .      ib. 

4.  An  attachment  proceeding  does  not 
curtail  or  limit  the  jurisdiction  of 
the  court,  before  which  it  may  be 
pending ;  and  if  before  a  court  of 
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general  jurisdiction,  like  the  dis- 
trict court,  the  same  general  intend- 
ments apply  in  regard  to  the  exer- 
cise (if  ofiiciiil  duties,  as  aipply  to 
any  other  case  of  general  jurisdic- 
tion ;  and  where  there  appears  to 
have  been  a  writ  founded  upon  the 
requisite  affidavit,  and  where  the 
officer  appears  to  have  complied 
with  the  mandate  of  that  writ  by 
making  the  requisite  levy,  that  levy 
gives  the  court  jurisdiction  over  the 
property  attached,  .  .  468 
5.  Where  an  objection  to  jurisdiction 
was  not  raised  in  the  court  below, 
it  wiU  not  be  entertained  in  the 
supreme  court.  Bridgman  v.  Wil- 
cut 563 

0.  By  appearing  and  pleading,  the 
defendant  admits  the  jurisdiction 
of  the  court,  .         .      ib. 

See  Attachment,  18. 
Change  op  Vendk,  2. 
Equity,  3,  4. 

JURORS. 

1.  The  officer  having  a  jury  in  charge 
should  not  speak  to  them  while 
deliberating  upon  their  verdict, 
except  to  ask  them  if  they  have 
agreed.     Cole  v.  Sloan,  .       32 

2.  The  right  to  challenge  jurors  under 
the  Code  is  unconditional,  and  any 
ruling  of  the  court  calculated  to 
restrict  that  right,  or  to  make  the 
defendant's  right  dependent  upon 
the  exercise  of  the  same  right  by 
the  state,  is  erroneous.  Smith  v. 
The  State,     .         .         .         .189 

3.  A  jury,  impanneled  to  try  the 
defendant  on  an  indictment  for 
retailing  intoxicating  liquors,  were 
sworn  '"the  truth  to  speak,"  &c., 
without  being  sworn  '"  to  try  the 
issue  joined,"  as  required  by  the 
Code  ;  held,  that  the  jury  were  not 
legally  sworn.     Dixon  v.  The  State, 

381 
See  Gband  Jurors. 


JUSTICE  OF  THE  PEACE. 

1.  In  an  action  of  trespass  before  a 
justice  of  the  peace,  a  petition  was 
filed,  and  during  the  trial  was  mis- 
laid, but  was  subsequently  found, 


and  on  appeal  to  the  district  court 
was  sent  up  with  the  transcript: 
held,  that  the  petition  need  not  be 
copied  into  the  docket,  and  that  as 
the  petition  and  docket  together 
showed  a  cause  of  action,  the  case 
should  not  be  dismissed.  Boon  v. 
Orr, 304 

2.  The  Code,  in  directing  oral  plead- 
ings to  be  reduced  to  writing  by 
the  justice  of  the  peace,  is  direc- 
tory, and  a  party  should  not  be 
prejudiced  if  he  neglects  that  duty. 
Sinnamon  v.  Melboum,  .     309 

3.  On  a  trial  before  a  justice  of  the 
peace,  a  general  denial  of  indebted- 
ness will  be  presumed,  if  nothing 
appears  to  the  contrary,         .      ib. 

4.  The  neglect  of  a  justice  to  make 
his  returns  to  the  district  court,  at 
least  five  days  before  the  next  term, 
is  not  good  ground  for  dismissing 
the  appeal.    WhitcoinA  v.  Holloway, 

311 
6.  In  commencing  an  action  before  a 
justice  of  the  peace  by  notice,  such 
notice  should  contain  all  that  is  re- 
quired by  §§  2-272, 2273,  2274  of  the 
Code.     Milbourn  v.  Fonts,   .     346 

6.  In  actions  commenced  before  a  jus- 
tice of  the  peace,  strict  formality 
and  regularity  in  pleadings  will  not 
be  required  where  the  provisions  of 
the  Code  are  substantially  observed. 
Burton  V.  Hill,      .         .  .379 

7.  On  appeal  from  a  justice  of  the 
peace,  it  is  error  to  render  judg- 
ment against  the  defendant,  unless 
the  transcript  or  some  paper  on  file 
in  the  case  shows  the  amount  and 
nature  ofplaintiif 's  demand.  Sears 
V.  Tubbs,        .         .        .        .409 

8.  A  petition  is  not  necessary  before 
a  justice  of  the  peace  ;  but  if  the 
suit  is  upon  a  note  or  account,  it 
should  be  filed  with  the  justice,  ib. 

9.  The  transcript  from  a  justice  of  the 
peace  should  contain  a  brief  state- 
ment of  plaiiititi's  demand,     .     ib. 

See  Appeal,  8. 
Pleading,  15. 
Transcript,  12. 


LANDLORD  AND  TENANT, 
1.  Where  a  leasee  bestowed    labor 
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and  improvement  npon  the  groxmd 
rented  on  shares,  by  cultivating 
the  same,  and  by  putting  in  seed 
furnished  by  the  lessor ;  and  where 
the  lessor  took  possession  of  the 
premises  in  the  spring,  before  the 
crop  could  mature,  without  the 
consent  of  the  lessee,  and  harrowed 
in  a  crop  of  spring  grain,  for  the 
reason  that  the  tenant's  crop  was 
frozen  out :  held,  that  the  lessor 
was  Hable  to  the  lessee  for  at  least 
the  amount  and  value  of  such  labor. 
Jtee»  V.  Baker,  .  .  .  461 
Where  land  is  rented  to  the  lessee 
for  the  piirpose  of  raising  a  crop  of 
winter  wheat,  on  shares,  and  the 
wheat  is  killed  out  by  the  severity 
of  the  winter,  the  landlord  cannot 
be  justified  in  taking  possession  of 
the  leased  premises,  unless  surren- 
dered to  him  by  the  lessee,  or  unless 
the  lessee  refuses  to  put  in  a  crop 
of  spring  grain,  and  share  the  crop 
with  the  lessor,  agreeable  to  the 
original  contract  or  lease,       .      ib. 

8.  Where  a  Itindlord  takes  possession 
of  the  premises  before  the  expira- 
tion of  the  lease,  without  the  con- 
sent or  surrender  of  the  lessee,  he 
is  a  trespasser,  and  liable  for  dam- 
ages,       A. 

4.  Where  land  is  rented  upon  shares, 
the  tenant  is  exclusive  owner  of  the 
crop  while  it  is  growing,  and  the 
landlord  is  liable  to  him  for  dam- 
ages if  he  harrows  up  the  ground 
sowed  with  grain,  even  if  no  amount 
of  damage  is  proved,      .         .      ib 

6.  A  lease  of  land  f«r  a  share  of  the 
grain  produced  is  not  terminated 
by  a  failure  of  the  crop,  .      ib. 

6.  In  an  action  by  a  landlord  to  re- 
cover a  balance  on  rents,  the  tenant 
cannot  object  to  instructions  given 
by  the  court  in  support  of  the  land- 
lord's right  to  the  premises.  SuUi- 
van  v.  Finn,  .        .  644 
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law,  it  is  valid  only  between  the 
parties  thereto,  and  such  as  have 
actual  notice  thereof.  WUhdm  v. 
Mertx 64 

See  Husband  and  Wm. 


LARCENY. 

Ste  IXDIOTMENT,  10. 

LEVY. 

,  A  levy  npon  personal  property  to 

a  sufficient  amount  to  satisfy  the 
debt,  is  not  of  itself  satisfaction; 
not  so  at  least  as  between  the  par- 
ties to  the  execution,  although  it 
may  be  so  regarded  as  to  third 
parties.  Williams  v.  Gartrell,  287 
.  Where,  under  attachment,  a  legal 
levy  has  in  fact  been  made,  a  mere 
omission  in  the  returns  to  state  the 
particulars  in  reference  to  the  levy 
or  the  ownership  of  the  property 
attached,  will  not  impair  it,  no^ 
affect  the  jurisdiction  of  the  court 
over  the  property.  Itowan  v.  Lamb 
468 


See  Indictment,  10. 


LEASE. 


1.  Unless  a  lease  has  been  acknow- 
ledged and  recorded  according   to 
Vol.  IV. 


M 


MANDAMUS. 

Where  the  court  decided  that  there 
were  $200  in  the  hands  of  H.,  as 
school  fimd  com  m  issioner,belonging 
to  R.,  and  where  the  order  of  the 
court  was  presented  to  H.,  with  a 
demand  of  payment,  a  refusal  on 
his  part  would  justify  a  mandamus 
to  compel  performance.  Hillis  v. 
Ryan, 78 


MASTER  AND  SERVANT. 

1.  A  master  may  do  that  to  protect 
his  apprentice  which,  under  other 
circumstances,  would  be  an  assault, 
or  give  considerable  provocation  for 
one.     Orton  v.  The  State,      .     140 


See  Assault,  1. 
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MECHANICS'  LIEN. 

1.  Where  W.  agreed  to  enter  forty- 
acres  of  land  for  R.,  in  paj'ment  for 
dieting  a  cellar,  but  neglected  to 
enter  the  land,  and  refused  to  pay 
the  money  :  held,  that  R.  was  en- 
titled to  a  mechanics'  lieu.  Rciley 
V.  Ward,       .         ...       21 

2.  A  mechanics'  lien  may  be  enforced 
where  payment  was  to  be  made  in 
land  or  property,  .  .         .       ib, 

8.  Where  '  he  payee  was  entitled  to  a 
mechanics'  lien  on  a  promissory 
note,  he  does  not  waive  or  forfeit 
his  lien  by  indorsing  the  uote,  and 
leaving  it  for  a  time  with  a  third 
party  as  collateral  or  otherwise, 
unless  it  ajipear  that  he  actually 
tmnsferred  all  right  to  the  note. 
Ilauicy  v.  Ward,  ...        36 

4.  A  mere  attempt  to  negotiate  a  note 
on  which  a  lieu  might  be  established 
does  not  amount  to  a  waiver  of  such 
lien,       .         .         .         .         .       ib. 

5.  A  note  given  on  a  claim  which 
would  authorize  a  mechanics'  lien 
was  indorsed  by  the  payee  in  blank  : 
held,  that  if  the  indorsement  indi- 
cated the  belief  that  the  note  had 
been  negotiated,  the  plaintiff  should 
be  permitted  to  prove  the  contrary. 
Scott  V.  Ward,        .         .         .112 

6  The  acceptance  of  a  note  is  not  a 
waiver  of  a  mechanics'  lieu  but  if 
such  note  should  be  actually  nego- 
tiated, the  lien  would  be  lost,      ib. 

7.  In  an  action  for  a  mechanics'  lien 
on  a  running  account  for  material, 
furnished  during  the  progress  of 
the  improvement,  in  the  absence  of 
proof  to  the  contrary,  the  date  of 
the  last  item  in  the  account  will  be  re- 
garded as  "the  time  payment  should 
have  been  made,'"  in  order  to  bring 
the  account  within  one  year  limite  d 
by  the  Code.  Merchand  dk  Co.  v. 
Cook, 115 


MINERS'  BANK  OF  DUBUQUE. 

1.  The  trustees  of  the  Miners'  Bank 
of  Dubuque,  appointed  under  the 
act  repealing  the  charter  of  that 
bank,  were  not  authorized  to  em- 
ploy an  attorney,  to  be  paid  from 
the  assets  of  the  bank,  to  carry  on  a 
qtw  warranto  suit  against  the  officers 


of  the  bank.  The  trustees  were 
only  authorized  to  settle  the  affairs 
of  the  bank,  and  could  not  be  justi- 
fied in  paying  from  its  assets  an 
attorney  for  doing  that  which  had 
already  beeu  done  by  the  legisla- 
ture in  repealing  its  charter.  3Iin- 
ers'  Bank  v.  Thomas,     .         .     336 


MINORS. 

1.  Minors  do  not  possess  the  legal 
capacity  to  dispose  of  their  right 
of  possession  in  realty  by  lease  or 
other  contract,  nor  can  their  natu- 
ral guardian  do  so  without  autho- 
rity from  the  proper  court.  Young 
v.  Gammel,    ....     207 

2,  The  power  to  manage  the  estate  of 
minors  can  only  be  derived  from 
the  county  court  under  the  Code, 

ib. 


MORTGAGE. 

1.  Where  R.  undertook  to  advance 
sufficient  money  to  satisfy  two 
judgments  against  M.,  and  as  secu- 
rity for  such  advance  and  twenty 
per  cent,  interest,  it  was  ai'ranged 
that  R.  should  bid  off  tlie  land 
under  execution  in  his  own  name, 
and  receive  the  rents  therefrom, 
and  when  the  rents  received 
amounted  to  more  than  enough, 
to  refund  the  money  advanced  and 
twenty  per  cent,  interest :  held,  that 
the  transaction  shows  an  intention 
to  create  and  secure  an  indebted- 
ness from  R.  to  M.,  and  that  the 
sheriff's  deed  to  R.  should  be  re- 
garded as  a  mortgage  which  was 
satisfied  by  the  rents  collected. 
Roberts  v.  McMahan,    .         .       34 

2.  Oral  evidence  not  admissible  to 
contradict  or  vary  a  written  instru- 
ment, but  under  the  exception  to 
this  rule,  it  may  be  shown  by  ex- 
traneous proof  that  a  deed,  absolute 
on  its  face,  was  intended  as  a  mort- 
gage,    .         .         .         .         .       ib. 

8.  Where  a  mortgagor  had  sold  his 
equity  of  redemption,  and  all  right 
to  the  property  subject  to  the 
mortgage,  he  need  not  be  made  a 
party  to  the  bill  of  foreclosure. 
Murray  v.  Catlett,         .         .108 
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4.  A  mortgage  was  given  to  sectire 
notes  signed  by  M.  as  principal  and 
H.  as  security,  and  H.  having  paid 
the  note  last  dne,  took  an  assign- 
ment of  the  mortgage  :  held,  that 
the  payment  of  the  note  by  the 
surety  did  not  discharge  the  mort- 
gage lien,  and  that  H,,  as  such 
surety,  was  entitled  to  the  benefit 
of  that  security,  to  reimburse  him 
for  the  payment  he  had  made,  108 

6.  In  an  action  against  the  mortgagee 
to  recover  the  balance  due  on  the 
mdrtgage  and  note,  after  applying 
the  proceeds  from  the  sale  of  the 
mortgaged  premises  ;  it  was  held, 
that  as  the  mortgagee  had  not 
indorsed  the  note,  there  was  no 
cause  of  action  against  him.  Wood 
v.  Sands,       .         .         .         .214 

6.  Where  a  mortgage  is  annexed  to 
the  petition,  and  is  not  denied  by 
the  answer,  it  is  not  necessary  to 
prove  its  execution.  Brewer  v. 
Crow, 620 

See  Evidence,  11,  12. 
Judicial  Sale,  1. 


MURDER. 

1.  The  words,  "with  malice  afore- 
thought," are  necessary  in  defining 
murder,  either  in  the  first  or  second 
degree,  and  in  order  to  charge  mur- 
der in  the  first  degree,  the  indict- 
ment should  also  allege  the  killing 
to  have  been  "willful,  deliberate 
and  premeditated,"  or  that  it  was 
done  in  perpetrating  some  one  of 
the  crimes  enumerated  in  g  2569  of 
the  Code.     Fouts  v.  7'he  State,  500 

2.  The  distinction  between  murder  in 
the  first  and  murder  in  the  second 
degree  under  the  Code,  defined,  ib. 

8.  An  indictment  alleging  the  killing 
to  have  been  "  willfully,  feloniously 
and  unlawfully "  done,  and  also 
"  with  malice  aforethought,"  is  not 
sufficiently  descriptive  of  the  crime 
of  murdi-r  in  the  first  degree,  but 
it  is  sufficient  for  the  crime  of  mur- 
der in  the  second  degree,        ,       ib. 

4.  An  indictment  for  murder  in  the 
first  degree  is  not  good  unless  it 
shows  the  murder  to  have  been 
committed    in    some   one   of    the 


methods  specified  by  §  2569  of  the 
Code, 500 

5.  A  good  indictment  for  murder  at 
common  law  will  not  include  mur- 
der in  the  first  degree,  under  the 
Code,    .         .         .         .         .       ib. 

6.  Where  the  statute  uses  descriptive 
language  to  define  an  offense,  that 
language  m\ist  be  followed  in  the 
indictment,  or  words  of  the  same 
meaning  must  be  used,  .         .       ib. 

7.  The  words,  "  with  malice  afore- 
thought," do  not  include  nor  mean 
the  same  as  the  words,  '*  deliberate 
and  premeditated,"        .         .       ii). 

8.  A  prisoner  cannot  be  made  to  suf- 
fer the  penalties  of  murder  in  the 
first  degree  under  an  indictment 
which  is  good  only  for  murder  in 
the  second  degree,  nor  can  the  jury 
go  beyond  the  indictment  by  find- 
ing the  defendant  guilty  in  a  higher 
degree  than  he  stands  charged,    ib. 

9.  The  court  charged  the  jury  that  if 
a  design  to  kill  was  formed  "  at  the 
time  the  blow  was  struck  with  the 
knife,  it  is  a  wUlful,  deliberate,  pre- 
meditated killing,  and  therefore 
murder  in  the  first  degree  :  "  held 
that  this  is  erroneous  ;  that  in  order 
to  constitute  murder  in  the  first 
degree,  the  design  should  be  formed 
before  the  blow  was  struck,        ib. 

See  Insanity. 


.     N 

NAVIGABLE  STREAMS. 

1.  The  Des  Moines  River  is  a  navi- 
gable stream  and  a  public  high- 
way, consequently  a  steamboat  maj 
lawfully  navigate  the  same  ;  and 
although  a  ferry  may  be  legally 
established  upon  that  river,  it  must 
be  so  conducted  as  to  avoid  obstruct- 
ing its  navigation.  The  right  to 
navigate  the  river  is  paramount  to 
a  ferry  franchise,  and  therefore  a 
steamboat  is  not  required  to  wait 
for  a  ferryman  to  lower  his  cable, 
so  as  to  run  any  risk  or  suflFer  any 
damage  from  the  delay.  Steamboat 
"  Globe  "  V,  Kurtz,         .         .433 

2.  A  ferry  cable  extending  across  a 
navigable  stream  should  be  so  man- 
aged as  not  to  be  an  obstruction  to 
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navigation,  and  so  as  to  cause  nei- 
ther inconvenience  nor  damage  to 
boats, 433 


NEW  TRIAL. 

1.  A  motion  for  a  new  trial  is  ad- 
diessed  to  tho  sound  discretion  of 
the  court,  and  should  be  refused 
unless  a  strong  meritorious  case  is 
shown.     Humphreys  v.  Hoyt,    245 

2.  Where  by  consent  a  jury  is  waived, 
and  the  facts  are  submitted  to  the 
finding  of  the  court,  on  a  motion 
for  a  new  trial,  the  case  is  to  be 
considered  the  same  as  if  tried  by  a 
jury, ib, 

8.  A  new  trial  will  be  granted  when 
it  appears  that  the  merits  of  the 
case  have  not  been  fully  tried,  and 
that  injustice  has  been  done,       ib. 


See  Evidence,  13. 


NOTICE. 

1.  The  notice  provided  by  the  Code 
not  a  "  process,"  and  need  not  be  in 
the  style  of  "the  State  of  Iowa." 
Nichols  V.  Burlington  and  Louisa 
County  Plank  Road  Co. ,        .       42 

2.  Where  the  notice  informs  defend- 
ant that  the  petition  is  to  be  filed 
•'  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Des  Moines  county," 
it  sufficiently  designates  the  court 
before  which  the  proceeding  is  com- 
menced,        .         .         .         .      ib. 

3.  Actual  notice  can  only  be  given 
by  express  information  or  personal 
service.     Wilhelm  v.  Mertz,  .      54 

4.  A  notice  is  not  defective  which 
called  upon  defendant  to  answer  by 
the  12th  day  of  the  month — ^the 
12th  being  the  first  day  of  the  term 
— or  on  the  second  day  of  the  term. 
Lemonds  v.  French,       .        .123 

5.  Section  2497  of  the  Code,  authoriz- 
ing the  services  of  notice  through 
the  post-office,  when  the  parties 
reside  at  different  places  between 
which  there  is  regular  communi- 
cation by  mail,  should  be  strictly 
observed,  and  courts  should  care- 
fully guard  against  any  abuse  of  its 
provisions.     Smith  v.  Smith,      266 

6.  A  notice  addreesed  to  Mrs  R.  L. 


Smith,  to  a  post-office  m  a  city 
where  she  had  been  always  known 
and  addressed  as  Mrs  Asahel  L. 
Smith,  is  not  sufficient,  when  it  was 
known  by  the  party  sending  the 
notice  that  she  was  absent  from 
said  city,        ....     266 

7.  A  notice  by  publication  not  valid, 
unless  ordered  by  the  court,  after 
the  original  notice  was  returned 
"  not  found, "  to  the  court,  at  the 
appearance  day  therein  designated. 
Pinkney  v.  Pinkney,      .         .     324 

8.  An  affidavit  or  proof  that  a  notice 
and  petition  were  directed  through 
the  post-office,  as  required  by  the 
Code,  should  show  that  the  post- 
office  to  which  they  were  mailed 
was  the  usual  residence  of  the 
defendant,  and  that  they  were 
mailed  in  sufficient  time  before  the 
appearance  term,  .         .       ib. 

9.  A  notice  should  designate  the  hour 
of  appearance,  and  is  therefore 
defective  if  it  names  the  hour  aa 
"eleven  o'clock,  M."  Hodges  v. 
Brett, 345 

10.  Where  jurisdiction  depends  upon 
the  notice,  there  should  be  a  strict 
observance  of  the  statute,      .      ib. 

11.  The  original  notice  for  personal 
service  should  be  returned  to  the 
court  "  not  found,"  before  notice 
can  be  authorized  by  publication. 
Trask  v.  Key,        .        .        .372 

12.  Before  a  defendant  can  be  con- 
sidered in  default,  on  a  notice  by 
publication,  it  should  appear  that 
a  copy  of  the  petition  and  notice 
had  been  directed  to  him  through 
the  post-office,  as  required  by  the 
Code, a. 

See  Apfearai^oe,  1,  2. 
Depositions,  1. 
Insurance,  2. 
Justice  of  the  Peaox,  0. 
Lease,  1. 

Plank  Road  Compant,  2. 
Service  by  Poblicatioh. 


ORDER. 

1.  Where  A.  gave  W.  an  order  on  E, 
for  apple  trees,  and  E.  refused  to 
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honor  the  order :  held,  that  the 
order  would  not  become  a  money 
demand  against  A.,  the  drawer, 
without  a  demand  and  refusal,  as 
provided  by  the  Code,  §  959. 
Whijp^  V.  Abbott,         .       .       66 


PARENT  AND  CHILD. 

1.  Section  1485  of  the  Code  directing 
an  order  concerning  children  after 
a  divorce  as  decreed,  the  court  in 
actipg  "  as  shall  be  right  and  pro- 
per," should  observe  the  legal  rights 
of  the  parents,  the  child  and  th« 
community.     Hunt  v.  Hunt,      216 

2.  Where  the  child  is  of  such  age  that 
it  can,  without  injury,  be  withdrawn 
from  maternal  nursing,  the  father 
haa  legal  right  to  its  custody, 
society  and  service,  and  is  legally 
liable  for  its  support  and  educa- 
tion,     .         ,         .         .         .      ib. 

8.  A  court  should  not  assume  the 
wardship  of  a  child,  unless  the 
parent  labors  under  a  moral  and 
natural  disability  which  would  dis- 
qualify him  for  the  performance  of 
his  duties  to  the  child,  .         .       ib. 

4.  The  consent  of  the  father  that  the 
mother  might  have  the  custody  of 
the  child  for  the  time  being,  cannot 
deprive  him  of  his  superior  right  to 
the  child,  no  more  than  such  con- 
sent would  not  release  him  from  his 
obligations  to  the  child,         .      ib. 


PARTIES. 

1.  Where  it  appeared  that  a  note 
belonged  to  a  voluntary  association 
of  individuals  not  incorporated,  and 
that  the  plaintiff  had  no  interest 
therein,  the  court  should  find  for 
defendant.  Nightingale  v.  Barney, 
106 

See  Husband  and  Wife,  4. 
Witness,  2. 


PARTNERSHIP. 

1.  Parties  may  be  regarded  as  part- 
ners in    relation  to  third  persons. 


under  facts  and  circumstances  much 
less  conclusive  than  would  be  ne- 
cessary to  establish  a  partnership 
between  themselves.  Stanchfidd  v. 
Palmer,  ....       28 

2.  Where  a  petition  seeks  a  specific 
performance,  and  the  settlement  of 
a  partnership  business,  it  should  set 
forth  the  amount  of  capital  invested 
by  each  partner,  the  method  of 
carrying  on  the  Ijusiness,  and  the 
leading  facts  and  conditions  upon 
which  the  partnership  was  formed, 
and  under  which  plaintiff  seeks  to 
recover.    Oooper  v.  Frederick,     403 

3.  A  settlement  of  accounts  between 
two  partners  cannot  be  binding 
upon  the  third  partner  without  his 
consont,         .         .         .         .       ib. 

4.  In  making  a  final  settlement  be- 
tween partners,  and  a  division  of 
the  lands,  the  court  should  examine 
into  all  the  circumstances,  rights 
and  equities  of  the  respective  part- 
ners, and  arrange  the  settlement 
and  division  accordingly,       .      t6. 


PLANK  ROAD  COMPANY. 

1.  Under  the  articles  of  incorpor- 
ation, the  Burlington  and  Louisa 
County  Plank  Road  Company 
was  authorized  to  commence  busi- 
ness and  call  for  installment  on 
stock  as  soon  as  $5000  were 
subscribed.  Nichols  v.  Burlington 
and  Louisa  County  Flank  Road 
Co. 42 

2.  A  general  notice  to  stockholders 
is  sufficient  notice  to  those  wQO 
subscribed  conditionally,        .      ib. 


PLEADING. 

Petition,  1. 

1.  In  an  action  for  damages  to  per- 
sonal property,  the  articles  should 
be  so  specified  as  to  inform  the 
defendant  of  the  extent  of  the 
action  and  proof  to  be  adduced 
against  him  ;  and  hence  when  the 
petition  claimed  for  damages  to 
"furniture,  &c.,"  it  was  error  to 
admit  proof  for  injuries  done  to 
coffee,  sugar  and  apples.  Whitnwre 
V.  Bowman,    ....     148 
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2.  Where  the  petition  seeks  to  recover 
an  amount  subscribed  to  the  capital 
stock  of  a  plank  road  company,  a 
copy  of  the  subscription  paper 
should  be  annexed  to  the  petition. 
Hudson  V.  Flank  Road  Co.,   .     152 

8.  An  amended  petition  should  ap- 
pertain to  the  same  rights  of  the 
party  plaintiff  as  the  original  peti- 
tion, and  should  not  set  up  other 
rights  affecting  other  parties.  Bank 
V.  Taylor,      .         .         .         .196 

4.  A  petition  seeking  to  recover 
against  one  as  on  a  several  promise, 
cannot  be  supported  by  a  joint  note 
against  two  which  .contains  no  seve- 
ral promise.    Rooo  v.  Seaton,      252 

6.  Under  the  Code,  the  petition  need 
not  claim  or  assume  any  parti- 
cular form  of  action.  Pitkins  v. 
Boyd, 255 

6.  If  the  averments  indicate  a  sub- 
stantial ground  of  action,  it  is  suf- 
ficent, ib- 

7.  Presumptions  of  law  need  not  be 
averred  or  proved.  Fargison  v. 
The  State       .         .         .         .302 

8.  Where  a  petition  is  founded  upon 
an  attachment  bond,  the  allegation 
that  "  the  attachment  was  wrong- 
fully sued  out  with  willful  wrong- 
fulness," need  not  be  accompanied 
with  the  averment  that  the  defen- 
dant had  no  sufficient  reason  to 
believe  the  facts  in  the  attachment 
affidavit  to  be  true.  Abhott  v. 
Whipple,       ....     320 

9.  Where  the  plaintiff  was  permitted 
to  file  amendments  to  his  peti- 
tion, it  is  error  to  refuse  leave  to 
defendant  to  amend  his  answer. 
The  Code  favors  amendments  to 
^)leadings.     Logan  v.  Tibbotts,    389 

10.  Under  the  Code,  two  or  more 
causes  of  action  may  be  united  in 
the  same  petition.  Hence  an  action 
on  a  contract  performed  may  be 
united  with  an  action  on  account, 
and  both  be  included  in  one  ac- 
count. This  will  not  preclude 
either  party  from  using  the  con- 
tract as  evidence  of  the  items 
therein  designated.  Biiford  v. 
Funk, 493 

11.  Where  a  special  contract  had  been 
fully  performed  by  plaintiffs,  and 
nothing  remained  but  defendant's 
liability  to  pay  the  money,  a  gene- 
ral petition  on  account  may  include 


s\ich  amount  due  on  the  special 

contract,        .         .         .         .493 

12.  Where  a  written  agreement  is 
set  out  in  the  pleadings  and  recog- 
nized, it  is  not  necessary  to  prove 
it.     Brewer  v.  Grow,      .         .     520 

Answer,  2. 

13.  An  answer,  under  the  Code,should 
specifically  deny  ;  or  admitting, 
should  set  forth  that  which  would 
justify  and  avoid  every  material 
allegation  in  the  petition.  Hutch- 
inson V.  Saw/ster,        .         .       340 

14.  Where  the  defendant,  in  an 
action  of  trespass,  answered  that 
he  took  the  goods  as  sheriff,  by 
virtue  of  a  writ  of  attachment,  a 
copy  of  which  was  annexed  to  his 
answer ;  and  where  such  writ  ap- 
peared to  have  been  materially 
defective :  held,  that  a  demurrer  to 
the  answer  should  be  sustained- 
Deforest  v.  Swan,  .        .         .357 

15.  In  a  case  commenced  before  a 
justice  of  the  peace,  the  defendant 
answered  that  ''  he  had  paid  and 
over-paid  plaintiff  for  all  items  of 
account :"  held,  that  this  should 
be  considered  a  denial  of  plaintiff's 
demand,  and  not  as  a  new  affirma- 
tive allegation,  to  be  taken  as  true 
if  not  denied.   Burton  v.  Hill,     379 

16.  An  answer  to  a  petition  in  reple- 
vin, after  denying  the  averments  of 
the  petition,  alleged,  in  reference  to 
the  property  described  in  the  peti- 
tion, "  that  he,  the  said  defendant, 
is  rightfully  entitled  to  the  pro- 
perty, and  to  the  possession  there- 
of:' held,  that  this  allegation  is 
not  new  matter,  and  amounts  to 
nothing  more  than  a  cumulative 
responsive  denial  of  plaintiff's  rights, 
and  need  not  be  specifically  denied 
under  §§  1741  and  1742  of  the 
Code.     Hunt  v.  Bennett,        .     512 

Demurrer,  3. 

17.  Upon  a  demurrer  to  evidence,  the 
testimony  is  to  be  taken  most 
strongly  against  the  party  who 
demurs.    Stanchficld  v.  Palmer,   23 

18.  A  demurrer  to  evidence  not  only 
admits  the  truth  of  the  testimony, 
but  also  the  conclusions  of  fact 
which  may  be  reasonably  inferred 
from  such  testimony,    .         .       ib. 

19.  Where  a  demurrer  to  a  petition 
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is  only  applicable  to  the  attach- 
ment proceeding,  an  erroneous 
ruling  in  relation  to  such  demurrer 
cannot  affect  the  judgment  on  the 
merits.     Crew  v.  McClung,  .     153 

20.  The  non-joinder  of  one  of  two 
joint  payors  of  a  promissory  note 
cannot  be  set  up  as  a  bar  to  the 
action  in  the  answer,  but  would  be 
good  cause  for  demurrer.  Roop  v. 
Seaton,  .         .         .         .252 

21.  Where  a  demurrer  to  a  petition 
is  sustained,  and  an  amended  and 
correct  petition  thereupon  filed, 
this  court  will  not  review  the 
ruling  below  in  reference  to  the 
original  petition.  Oillis  v.  Mat- 
thews, .         .         .         .254 

22.  Where  defects  are  corrected  Vjy 
an  amended  petition,  the  over- 
ruling of  the  demurrer  in  reference 
to  those  defects  is  waived  by  an- 
swering over.  Ford  v.  Jefftrson 
County,  ...     273 

23.  An  amended  ansvrer  supersedes 
the  original,  and  waives  all  objec- 
tion to  the  demurrer  affecting  such 
original  answer,    .  .  .       ib. 

24.  The  common  law  rule  that  a 
demurrer  reaches  back  to  the  first 
defective  pleading,  is  not  applicable 
to  pleadings  under  the  Code.  Oano 
V.  Gilrath,  .         .         .       f53 

25.  A  demurrer  should  specify  the 
precise  ground  of  objection,  and 
show  in  what  respect  the  pleading 
is  claimed  to  be  legally  iuauflicient. 
Cole  v.  Porter,       .         .         .510 

26.  When  a  defendant  abides  by  his 
demurrer  to  the  petition,  the  court 
will  be  justified  in  rendermg  a  judg- 
ment agreeable  to  the  prayer  of  the 
petition,  on  overruling  the  de- 
murrer.   Bridgman  v.  Wilcut,    563 

(See  Attachment,  1,  5,7,8,  10,  11. 
Attachment  Bond,  15. 
Bail  Bond,  1. 
County  Court,  5. 
Divorce  and  Alimony,  3,  4,  6. 
Equity,  6,  7,  8,  9,  10,  11. 
Evidence. 
Garnishee,  1. 
Grand  Jurors,  1. 
insura^■ck,  1. 

Ju.sTicE  OF  the  Peace,  2, 3,  6. 
False  Imprisonment,  1. 
Promissouy  Notes. 
Practice,  1,  2,  5. 


See  Scire  Facias,  1. 

Statute  of  Limitations,  3. 
Variance,  1. 


POSSESSION. 
See  Contract,  2. 

PRACTICK 

1.  The  pleadings  should  all  be  in, 
and  the  issue  made  up,  before  the 
jury  is  sworn.     Cole  v.  Swan,      32 

2.  Every  failing  demurrant  has  a 
right  to  plead  over,  upon  such  terms 
as  the  court  may  dn-ect.  To  refuse 
such  right  unconditionally  is  erro- 
neous.    Hillis  V.  Ryan,  .       78 

3.  A  decree  by  default  should  not  be 
entered  while  there  is  a  material 
motion  or  answer  pending.  Coffin 
V.  Kemp,       .        .        .         .119 

4.  A  cause  should  not  be  dismissed 
at  the  first  term  after  the  petition 
was  filed,  on  the  ground  of  defec- 
tive notice.  Lemonds  V.  French,  12Z 

5.  A  suit  commenced  by  attachment 
against  "  the  heirs  of  Otis  Rey- 
nolds.'' does  not  sufficiently  desig- 
nate the  defendants  under  the  Code, 
§  1694.     Rer/nolds  v.  May,    .     283 

6.  Where  judgment  was  not  rendered 
by  default,  and  the  question  of 
damages  is  submitted  to  the  jury, 
the  defendant's  right  to  addres? 
the  jury  is  not  disturbed  by  the 
Code,  §1831,  Hutchinson  y.  Sang- 
ster,       .....    340 

7.  Where  the  proceedings  of  a  county 
court  are  taken  to  the  district  court 
by  appeal,  and  prima  facie  appear 
unauthorized  antl  extra-judicial, 
the  proceedings  and  appeal  may  be 
dismissed  on  motion.  Hall  v. 
McMahan,   ....     37t> 

8.  After  a  cause  has  been  tried  before 
a  justice  of  the  peace,  and  been 
taken  by  appeal  to  the  district 
court,  where  the  venue  was  changed 
and  the  cause  continued,  it  is  too 
late  to  submit  a  motion  to  dismiss 
on  the  ground  of  variance  between 
the  petition  and  notice.  Prink  <0  Co. 
V.  Whichcr,    ....     382 

9.  A  decree  should  not  give  more  or 
greater  relief  than  is  claimed  in  the 
petition.  Cooper  v.  Fredcrirl;     403 
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10.  In  an  action  upon  a  special  con- 
tract, evidence  of  a  contract,  mate- 
rially different  from  that  upon  which 
suit  is  brought,  maj'  be  excluded. 
Beebe  v.  Broiim,     .         .         .     406 

11.  Where  a  purchase  was  made  under 
an  agreement  to  pay  a  certain 
amount  at  a  future  day,  and  to  give 
a  note  for  the  same  ;  and  where  the 
purchaser  refused  to  give  the  note, 
the  amount,  in  consequence  of  such 
refusal,  cannot  be  considered  as 
duo  before  the  time  stipulated. 
HcM  V.  Hunter,     .         .         .539 

12.  If  a  party  agrees  to  give  the  note 
of  a  third  party,  in  full  payment  of 
a  balance  due  from  him,  and  fails 
to  deliver  the  note,  as  agreed,  when 
requested,  the  amount  may  be  sued 
for  as  a  cash  demand,    .         .       ib. 

18.  A  party  cannot  sue  for  and  re- 
cover money  before  it  becomes  due, 
even  if  the  debtor  refuses  to  give 
his  note  for  the  amount  payable  at 
the  time  stipulated,      .         .       ib. 

14.  After  a  trial  upon  the  merits, 
without  objection  to  the  pleadings, 
the  judgment  will  not  be  reversed 
because  a  replication  was  not  filed. 
It  will  be  presumed  that  the  repli- 
cation was  waived.  Sullivan  v. 
Finn, 544 

See  Appearance,  3. 
Contract,  5. 
Damages,  1. 
Evidence,  7. 
Mortgage,  3. 
Nkw  Trial,  2. 

PRE-EMPTION. 
See  Dower,  6. 

PRINCIPAL  AND  AGENT. 

1.  Where  the  name  of  the  principal 
and  the  relation  of  the  agent  be 
stated  in  a  note  or  contract,  and 
the  agent  is  authorized  to  make 
Buch  note  or  contract,  the  principal 
alone  is  bound,  unless  the  intention 
is  clearly  expressed  to  bind  the 
agent  personally.  Baker  v.  Cham,' 
lies, 428 

2.  A  party  to  a  contract  should  be 
personally  bound,  unless  his  agency 
is  disclosed  ;  but  in  deciding 
whether  the  apparent  agent  or  his 


principal  should  be  bound,  the  pre- 
sumption is  that  such  agent  in- 
tended to  bind  his  principal,      428 

PROCESS. 

1.  AH  process  issued  by  the  clerk  of 
any  district  court  must  bear  test 
in  the  name  of  the  clerk  ;  but  the 
signature  may  be  regarded  as  a 
part  of  the  test,  and  where  referred 
to  in  the  test  as  "  witness  my 
hand,"  &c.,  it  is  suflScient  without 
repeating  the  name  in  the  body  of 
the  test.     Ea»t  v.  Parks,       ,      80 

See  Notice,  1. 


PROMISSORY  NOTES. 

1.  Where  the  maker  of  a  note  pro- 
mised to  pay  a  stated  sum  in  cabi- 
net furniture  at  his  shop,  under  a 
contract  in  writing  that  the  cash 
prices  at  the  date  of  the  note 
should  govern,  and  where  the  note 
was  assigned  after  it  became  due  : 
held,  that  the  contract  was  a  part 
of  the  transaction,  and  that  it  was 
not  necessary  for  the  maker  to  set 
apart  the  furniture,  and  that  a 
demand  and  refusal  were  necessary 
before  suit  upon  the  note  as  a 
money  demand.  Frederick  v.  Fem- 
king, 56 

2.  where  a.  note  payable  in  property 
or  labor  fixes  the  time  of  perform- 
ance, no  demand  is  necessary.  Bar- 
ker V.  Brink,         .        .        .59 

3.  If  the  indorsement  of  a  property 
note  shows  the  plaintiff  to  be  the 
holder  when  suit  is  commenced,  it 
is  sufficient,  ....       ib. 

4.  Section  3  of  Revised  Statutes,  p. 
453,  is  applicable  only  to  instru- 
ments assigned  after  due.  Stein  v. 
Feeler 86 

6.  A  note  transferred  before  due,  and 
in  good  faith,  cannot  be  avoided  by 
a  subsequent  payment  on  garnishee 
process,  but  such  payment  would 
be  good  against  an  assignee,  who 
fraudulently  obtained  the  note  to 
defeat  the  creditors  of  the  payee. 
Gillam  v.  Huher,   .         .         .     155 

6.  A  note  not  made  payable  to  bearer, 
should  be  transferable  by  indorse- 
ment, or  else  sued  in  the  name  of 
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the  payee,  or  his  legal  representa- 
tive.    Dawson  v.  Jewe.tt,         .     157 

7.  A  note  is  not  negotiable  by  de- 
livery only,  unless  made  payable  to 
bearer.     Mainer  v.  Reynolds,      187 

8.  Where  a  note,  not  negotiable  by 
delivery,  is  issued  in  the  name  of 
the  indorser,  a  copy  of  the  indorse- 
ment should  bt  annexed  to  the 
petition,        .        .        ,        .      ib. 

9.  In  an  action  by  the  indorser  of  a 
note  where  the  defendant  pleads 
failure  of  consideration,  and  the 
court  instructs  the  juiy  that  they 
must  be  satisfied  that  the  plaintiff 
had  notice  of  the  failure  before  the 
note  was  assigned,  it  wUl  be  pre- 
sumed that  the  note  was  indorsed 
before  due,  unless  the  record  shows 
to  the  contrary,     .         .  .       t6. 

10.  The  date  of  a  note  given  for  ser- 
vices on  a  steamboat,  is  not  con- 
clusive that  the  services  were  ren- 
dered at  or  before  such  date,  so  as 
to  give  priority  of  lien  for  such 
services  over  a  seizure  and  levy 
made  at  the  same  date  of  the  note. 
Miller  v.  Galland,  .        .     191 

11.  An  unsatisfied  judgment  against 
one  of  the  payors  of  a  joint  and 
several  note,  is  no  bar  to  an 
action  against  the  other.  Harlan 
v.  Berry,        .         .         .         .212 

12.  Where  the  appearance  of  the  note 
is  the  only  evidence  of  an  alteration 
in  the  date,  or  where  such  altera- 
tion does  not  appear  to  be  material, 
the  validity  of  the  note  should  not 
be  affected,   ....       ib. 

13.  One  of  two  makers  of  a  several  or 
joint  and  several  note  cannot  avoid 
payment  for  a  want  of  consideration 
by  showing  that  the  other  maker  of 
the  note  received  the  entire  consi- 
deration from  the  payee.  Myers  v. 
Sunderland,  ....     667 

See  Consideration,  1. 
Fkauds.  1,  2. 

Mechanics'  Lien,  8,  4,  6,  6. 
Parties,  1. 
Plbadikg,  4,  20. 


R 

RAILROADS. 
1.  A  county  has  the  constitutional 


right  to  aid  in  building  a  railroad 
within  its  limits.  Dubuque  Co.  v. 
Dubuque  and  P.  Railroad  Co.,       1 

2.  The  proceedings  under  which  the 
citizens  of  Dubuque  county  voted 
$200,000  to  aid  in  constructing 
the  Dubuque  and  Pacific  railroad 
through  that  county,  were  regular, 
and  authorized  by  law,  .  .       ib, 

3.  Section  114  of  the  Code  applicable 
to  railroads,  ....       ib. 

4.  In  submitting  to  the  voters  of  a 
county  a  proposition  to  have  the 
county  issue  bonds  for  stock  in  a 
railroad  company,  the  form  of  the 
vote  is  suflBciently  explicit  when  it 
reads,  "  For  the  Lyons  Railroad," 
or  "Against  the  Lyons  Railroad." 
The  Slate  v.  BijiseU,      .        .     328 

See  CouNTT  Bonds,  1. 


RAILS. 

1.  Rails  laid  up  in  a  fence  inclosing  a 
field,  or  a  portion  of  a  field,  are  a 
part  of  the  freehold,  although  the 
fence  is  not  staked  with  stakes  sunk 
into  the  ground.     Smith  v.  Carroll, 

Su  Evidence,  1. 

SaL£,  1. 


RECORD. 

1.  Motions,  notices,  and  the  rulings  of 
the  court  in  a  case,  are  to  be  deemed 
parts  of  the  record,  under  the  Code. 
Lemonds  v.  French,       .         ,123 

2.  In  a  joint  prosecution  against  two 
persons  for  uttering  counterfeit 
money,  separate  bail  was  given  by 
defendants ;  a  default  was  entered 
against  them,  and  a  scire  facias  is- 

•'  sued  against  them  and  their  sureties 
in  the  recognizance  :  held,  that  the 
court  erred  in  rejecting  part  of  the 
record  entries  offered  by  tlie  state, 
to  show  that  the  defendants  were 
in  default,  and  had  forfeited  the 
conditions  of  the  bail  bonds  :  held, 
also,  that  the  record  in  such  a  pro- 
ceeding is  an  entirety  ;  that  the 
proceeding  is  joint  and  several,  and 
the  taking  of  separate  bail  would 
not,  under  the  joint  record,  be  in- 
admissible. The  State  v.  Lighten, 
278 
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8.  The  attestation  of  a  record  may  be 
according  to  the  form  used  in  the 
state  from  which  tlie  record  came. 
Roop  V.  Clark,      .         .         .294 

4.  Letters  of  guardianship  from  a 
probate  court  of  Ohio  admitted  as 
good,  when  the  probate  jiid^'e  certi- 
fies that  by  law  he  is  his  own  clerk, 
and  that  the  certificate  is  in  due 
form,     .....       t&. 


REDEMPTION. 
Su  Sheriff's  Sale,  8, 10. 

RE-HEARING. 
See  S0PREME  Court,  2. 


REPLEVIN. 

1.  Where  the  possession  of  property 
was  not  acquired  wrongfully  in  an 
action  of  replevin,  there  should  be 
evidence  of  a  demand  and  refusal; 
but  if  the  property  was  illegally 
taken,  no  demand  is  necessary. 
Stanchfidd  v.  Palmer,    .         .       23 

2.  Ill  an  action  to  replevy  saw  logs, 
there  should  be  proof  that  the  iden- 
tical property  had  been  owned  by 
plaintiff,        .        .        .        .      ib. 

3.  Where  a  storehouse  and  the  goods 
therein  were  in  possession  of  the 
sheriff,  by  virtue  of  a  writ  of  attach- 
ment ;  and  where  the  attachment 
defendant  instituted  an  action  of 
replevin,  and  in  the  writ  and  peti- 
tion described  the  property  as  being 
"  a  certain  storehouse,  warehouse, 
and  the  goods  therein  contained, 
being  the  store  in  Council  Bluffs 
known  and  designated  as  the  store 
of  your  petitioner  :  "  held,  that  the 
description  was  sufficiently  certain. 
Ellsworth  V.  Henshall,  .         .417 

4.  If  a  store  containing  the  goods  to 
be  replevied  is  so  described  as  to 
designate  it  from  all  other  stores  in 
the  place,  it  is  sufficient,       .       ib. 

6.  In  an  action  of  replevin,  where  the 
jury  return  a  verdict,  "  We,  the 
jury,  find  a  verdict  for  the  defend- 
ant of  fifty  dollars,"  it  is  not  error 
in  the  court  to  refuse  a  judgment 
ordering  the  property  to  Be  restored 
to  the  defendant.     Such  a  verdict 


is  not  inconsistent  with  plaintiff'a 
right  to  the  property.  Hunt  v. 
Bennett,         .         .         .         .     .512 

6.  Where  property  exempt  from  exe- 
cution is  taken  on  attachment,  the 
fact  may  be  shown  on  motion  to  di»- 
solve  the  attachment,  or  on  motion 
to  have  the  property  released.  But 
if  the  party  fails  to  avail  himself  of 
such  motion,  it  does  not  follow  that 
his  right  to  the  property  is  for- 
feited, or  that  he  may  not  recover  in 
an  action  of  replevin.  Wilson  v. 
Stripe,  ....     561 

7.  The  action  of  replevin  is  authorized 
by  the  Code  to  recover  the  possea- 
sion  of  personal  property  taken  on 
legal  process,  if  it  was  exempt  from 
seizure  by  such  process,  .      ib. 

8.  A  judgment  with  an  order  to  sell 
property  under  attachment,  is  not  •' 
bar  to  an  action  of  replevin  for  the 
property,  on  the  ground  that  it  was 
exempt  from  execution,  .      ib. 

See  Pleasinq,  16. 

RESCISSION  OF  CONTRACTS^ 

1.  Although  the  rescission  of  a  con- 
tract is  the  converse  of  a  specific 
performance,  still  such  rescission 
requires  a  stronger  cause,  ordinarily, 
than  to  resistapsijecitiuperformance. 
Brainard  v.  Holsaple,    .         .    486 

REVENUE  LAWS. 

1.  The  revenue  laws  of  the  state 
authorize  the  sale  of  land  for  taxe% 
and  the  subsequent  proceeding  to 
foreclose  the  equity  of  redemption 
is  not  unconstitutional.  In  general, 
the  provisions  of  the  Code  may  be 
enforced.     Partridge  v.  Corkery, 

38 1 

ROADS  AND  HIGHWAYS. 
See  County  Court,  2. 


s 

SALE. 

1.  Where  a  party  sells  rails  an'    i"'- 
ceives  payment,  but  fails  to  furnish 
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•r  deliver  them,  he  is  liable  to  the 
vendor  for  their  value.  Johnson  v. 
Fatten,  .         .         .         .03 

2.  The  rule  that  a  sale  of  property  is 
not  complete  when  anything  re- 
mains to  be  done  by  the  vendor, 
such  as  measurement  in  order  to  as- 
certain the  quantity,  &c.,  applies 
only  to  cases  of  constructive  de- 
livery.    Bogy  V.  Jlhodcs,         .     133 

8.  Where  N.  contracted  with  W.  to 
sell  him  a  cow,  and  W.  directed  the 
cow  to  be  delivered  at  liis  slaughter 
house,  under  the  stipulation  that  he 
would  pay  as  much  for  her  as  if  he 
had  previously  seen  her,  and  where 
N.  delivered  the  cow  as  directed, 
and  W.,  not  hnduig  her  us  good  as  he 
expected,  directed  her  to  be  turned 
loose,  whereby  she  was  lost :  held, 
as  the  sale  was  absolute,  and  the 
price  only  conditional,  that  W.  was 
liable  to  N.  for  the  value  of  the 
cow  :  held,  also,  that  if  the  sale  had 
been  conditional,  he  would  still  be 
liable  as  bailee  for  gross  negligence. 
Neally  v.  Wilhelm,        .         .     240 

See  Contract,  2. 

SATISFACTION. 

1.  Where  a  receipt  was  given  by  plain- 
tiff, after  the  suit  was  commenced, 
but  before  the  trial,  on  obtaining 
payment  of  defendant,  "in  full  of 
all  debts,  dues  and  demands,"  it 
was  error,  on  the  trial,  to  reject  the 
receipt  when  offered  in  evidence. 
Sinnamon  v.  Melbourn,  .  309 

2.  Where  part  of  a  debt  was  paid  un- 
der the  announcement  that  it  should 
be  received  m  full  satisfaction,  and 
where  the  creditor  silently  acqui- 
esced in  the  proposition,  by  taking 
the  money  :  held,  that  in  the  ab- 
sence of  consideration,  such  implied 
promise  to  take  part  in  payment  of 
the  whole  debt,  was  not  a  legal  satis- 
faction.    Sullivan  v.  Finn,    .     544 

See  Levy,  1. 

State  Revenue,  2. 
Tender,  3. 

SCHOOL  DISTRICT. 

1.  School  districts  are  corporations, 
and  have  the  power  to  make  con- 


tracts, &c.,  in  relation  to  school 
houses  ;  hence  a  note  given  by  "the 
undersigned  directors  of  school  dis- 
■!;rict  No.,"  &c.,  aiul  .-signed  by  three 
persons:  held,  that  tliey  were  oidy 
liable  as  directors,  and  that  it  was 
error  to  admit  the  note  as  evi(ieuce 
of  an  individual  liability  against  the 
makers,     Baktr  \ .  ChambUs,      428 

2.  The  case  of  Amcnt  v.  Humphrey, 
3  G.  Greene,  '255,  approved  as  a])- 
plicable  to  the  Code.  Lemp  v. 
Hastings,        .         .         .         .448 

3.  L.  resided  in  school  district  No.  1, 
and  had  nis  store  doing  business  in 
school  district  No.  2  :  held,  that 
school  district  No.  1  could  not  im- 
pose a  tax  upon  the  meichandise 
in  said  store,  .         .         .       ib. 

4.  Where  personal  property  has  no 
established  locality,  and  is  not  used 
in  doing  business  in  a  county  or 
district  in  which  the  owner  does 
not  reside,  then  such  personal  pro- 
perty is  to  be  assessed  and  taxed 
as  directed  by  §  460  of  the  Code. 
But  if  such  property  has  a  known 
locality,  and  is  used  in  doing  busi- 
ness at  such  locality,  it  should  be 
listed  and  taxed  in  the  county  or 
Bchool  district  where  it  is  thus 
used, ib. 


SCHOOL  FUND  COMMISSIONER 

1.  The  compensation  of  a  school  fund 
commisioner,  under  the  Code,  § 
1174,  was  allowed  by  the  clerk, 
sheriff  and  attorney,  at  $500  per 
annum,  but  the  superintendent  of 
public  instruction  refused  to  ap- 
prove the  allowance  for  more  than 
$400  per  annum  :  held,  that  the 
superintendent  was  authorized  thus 
to  limit  and  define  his  ajjproval  of 
the  allowance.    Jones  v.  Benton,    40 

See  Mandamus,  1. 

SCHOOL  TAX. 
See  School  District,  8,  4. 

SCIRE  FACIAS. 

1.  A  petition  is  not  necessary  for  a 
scire  facias  when  the  record  of  the 


604 


INDEX. 


case  and  the  scire  facias  are  in  the 

same  court.     The  State  v.  Lighton, 

278 

SEAL. 
See  Attachment. 


SEPARATE  MAINTENANCE. 

.  Adeedof  separation  acknowledged 
by  the  husband  and  wife  naay  be 
good  if  not  acknowledged  by  the 
trustee.     Goddard  v.  Beebe,        126 

See  Husband  and  Wife. 


SERVICE  BY  PUBLICATION. 

1.  Service  by  publication  is  not  good 

unless  authorized  by  the  court  after 
the  return  of  the  notice  to  the  ap- 
pearance term  therein  designated. 
Lot  Tivo  V.  Swetland,     .         .     465 

2.  It  is  the  policy  of  the  law  to  secure 
actual  service  of  notice  upon  the 
party  against  whom  judicial  pro- 
ceedings have  been  commenced  ; 
and  constructive  service,  by  pub- 
lication, should  not  be  resorted  to, 
unless  the  court  is  satisfied  that 
every  reasonable  effort  has  been 
exhausted  to  secure  actual  service, 

ib. 
8.  Before  a  judgment  or  decree  can 
be  rendered  by  default,  where  the 
service  has  been  by  publication 
only,  the  proof  required  by  §  1826 
of  the  Code  should  be  satisfactorily 
made  to  the  court,  and  the  fact 
that  such  proof  was  made  should 
appear  of  record,  .         .       ib. 

4.  The  court  should  be  satisfied  that 
the  "reasonable  diligence"  required 
by  §  1826  has  been  exercised  by 
iowa  ^de  efforts,     .         .         .       ib. 

5.  Where  the  defendant  did  not  re- 
ceive personal  service,  nor  appear, 
in  addition  to  the  constructive  ser- 
vice by  publication,  it  should  appear 
of  record  that  a  copy  of  the  petition 
was  directed  to  liiui  through  the 
post-office,  as  required  by  the  Code, 
§  1826.     Taylor  v.  Brobst,  534 

6.  Constructive  service  by  publication 
is  not  good,  unless  ordered  by  the 


court,  after  the  return  of  the  notice, 
"  not  found,"  to  the  appearance 
term  of  the  court,  .  534 

See  Notice,  7,  11,  12. 


SETTLEMENT. 

See  Fraud,  5. 

Partnershjp,  3. 


SHERIFFS  BOND. 

1.  Where  money  was  entrusted  to  th« 
sheriff,  which  should  have  been  by 
law  paid  to  the  clerk,  the  sureties 
in  the  sheriff's  bonds  should  not 
be  held  responsible  for  his  default 
in  relation  to  that  money.  They 
are  only  responsible  for  such  money 
as  he  was  officially  authorized  to 
receive.     Sample  v.  Davis,         117 


SHERIFF'S  DEED. 
See  Shebiff's  Sale,  8,  9. 

SHERIFF'S  SALE. 

A  motion  to  set  aside  a  sherifiTi 
sale  was  filed  in  the  district  court 
during  vacation  and  over  fifteen 
months  after  the  sale:  held,  that 
the  motion  was  made  too  late,  and 
should  have  been  overruled.  Stewart 
V.  Marshall,    .         .         .         .75 

.  Under  the  statute  of  1846,  the 
clerk,  and  not  the  sheriff,  was  au- 
thorized to  receive  the  money  paid 
to  redeem  land  sold  on  execution. 
Sample  v.  Davis,    .         .         .117 

.  On  a  contract  made  in  Ohio  in  1840, 
judgment  was  obtained  in  this  state 
in  184.";,  and  in  1850  land  was  sold 
to  satisfy  the  judgment :  held,  that 
the  execution  defendant  cannot 
avail  himself  of  the  remedial  laws 
of  Ohio  to  avoid  this  sale  ;  that  the 
lex  fan  must  prevail ;  and  that  an 
appraisement  of  the  property  under 
the  valuation  law  was  not  neces- 
sary.    Shaffer  v.  Bolandcr,         201 

:.  A  purchase  at  judicial  sale  depends 
upon  the  judgment,  levy  and  deed; 
these  being  unobjectionable,  an  in- 
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aocent  purchaser  should  not  be 
aflfected  by  other  irregularities,  201 
6.  Where  au  execution  sale  was  post- 
poned at  the  request  of  the  defend- 
ant, in  consequt'uce  of  which  the 
property  levied  upon  materially  de- 
preciated in  value  :  held,  that  the 
loss  resulting  from  such  postpone- 
ment should  not  be  sustained  by 
the  plaintiff.  Williams  v.  Gartrell, 
287 

6.  Purchasers  at  judicial  sales  must 
take  notice  of  the  titles  for  which 
they  bid.     Dean  v.  Morris,        312 

7.  A  purchaser  cannot  avoid  his  bid 
at  a  sheriff's  sale  by  showing  a 
defective  title  in  the  judgment 
debtor,  ....       ib. 

8.  In  an  action  of  right,  the  plaintiff 
offered  in  evidence  a  sheriff's  deed 
executed  February  22,  1852,  by  vir- 
tue of  a  sale  made  December  22, 
1850,  showing  that  the  deed  -was 
executed  a  mouth  before  the  re- 
demption period  of  fifteen  months 
had  expired  ;  but  it  did  not  appear 
that  the  deed  was  delivered  to  tlie 
purchaser  before  the  expiration  of 
that  time  :  held,  that  the  court 
below  did  not  err  in  admitting  the 
deed  in  evidence.  Warfield  v.  Wood- 
ward,   .....     386 

9.  Under  the  acts  of  1843  and  1846, 
subjecting  real  and  personal  estate 
to  execution,  the  sheriff  is  not  pre- 
cluded from  executing  the  deed 
before  the  purchaser  is  entitled  to  it. 
But  if  such  deed  is  delivered  to  the 
purchaser  before  the  fifteen  months 
have  elapsed,  it  is  still  equal,  atleast, 
to  a  certificate  of  purchase,  and 
admissible  in  evidence  to  show  a 
right  to  the  property,    .         .       ib. 

10.  AVhere  a  purchaser,  at  a  sheriff's 
Bale,  gives  a  receipt  to  the  execution 
defendant  in  redemption  of  the 
land,  according  to  the  execution 
law  in  force  at  the  date  of  the  coji- 
tract,  and  where  such  redemption 
payment  and  receipt  are  not  denied 
by  the  purchaser,  he  is  estopped  from 
claiming  title  under  that  sale.  Bur- 
ton V.  Emerson,  Shields  d-  Co.,    393 

11.  E.,  S.  &  Co.  obtained  judgment  on 
a  note  dated  December  20,  1842,  on 
which  venditioni  exponas  was  issued 
April  8,  1846,  and  a  levy  and  sale 
were  made  under  the  valuation  law 
of  1843  :  held,  that  as  the  execu- 


tion returned  and  the  deed  showed 
that  the  sheriff  exercised  hispowers 
and  conducted  the  sale  exclusively 
under  the  valuation  law  after  it  had 
been  repealed,  and  as  the  contract 
was  made  before  that  law  took 
effect,  the  deed  was  prima  facie 
void'and  could  impart  no  title,  39S 

12.  The  execution  law  in  force  at  the 
time  of  a  contract  enters  iyto  and 
becomes  a  part  of  the  contract; 
and  where  such  contract  is  enforced 
under  execution  sale,  such  sale 
should  be  conducted  in  harmony 
with  the  law  of  the  contract,  so  as 
to  leave  the  rights  of  parties  unim- 
paired, ....       ib. 

13.  The  Code  directs  execution  sales 
to  be  made  between  nine  o'clock 
in  the  forenoon  and  four  o'clock  in 
the  afternoon  ;  but  where  a  notice 
of  sale  fixed  the  time  of  sale 'as 
between  the  hours  of  two  and  five 
o'clock  in  the  afternoon  :  held,  that 
a  valid  sale  might  be  made  under 
such  notice,  as  it  will  not  be  pre- 
sumed that  the  officer  sold  the  pro- 
perty after  the  time  directed  by  the 
Code.     Cde  v.  Porter,  .        .    610 

See  JoDiciAL  Saul 
Fbaus,  i. 


SLANDER. 

1.  In  an  action  of  slander,  wordB  are 
per  se  actionable  where  they  charge 
a  woman  "  of  being  a  bad  charac- 
ter "  and  "  guilty  of  fornication  ;" 
and  where  such  woi'ds  were  spoken 
falsely  and  maliciously  of  a  feme 
sole,  she  is  entitled  to  recover  with- 
out averring  or  proving  special 
damages.    Bailey  v.  Reynolds,    354 


SPECIFIC  PERFORMANCE. 

1.  Under  a  contract  for  land,  the  en- 
tire consideration  money  shoiild  be 
paid  before  an  unconditional  de- 
cree for  sjiecific  performance  is 
rendered.    Jones  v.  Alley,     .     181 

2.  Where  a  title  bond  stipulated  not 
only  that  the  land  should  be  paid 
for,  but  also  that  the  obligee  should 
pay  the  "  costs  and  chai'ges  "  of  the 
conveyance  ;  and  where  the  price 
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of  the  land  had  been  paid,  such 
"costs  and  charges"  should  also 
be  proffered  and  a  deed  demanded 
before  a  riglit  of  action  acornes. 
Wright  v.  LeClaire,        .         .     420 

See  Partnership,  2. 


STATE  REVENUE. 

1.  A  county  judge  does  not  possess 
the  power  to  settle  with  the  trea- 
surer and  collector  for  the  state 
revenue  collected  by  him.  nor  to 
discharge  him  and  his  securities 
from  their  liability  to  the  state  upon 
the  bond  required  by  the  reveniie 
law  of  1847.  Ford  v.  Jefferson 
County,  .  .273 

2.  The  cancellation  of  a  bond  by  an 
oflScer  not  authorized,  is  no  evi- 
dence of  satisfacCion,     .         .      ib. 

See  County  Collector  akd 
Treasurer. 


STATUTE. 

1.  Every  statute  which  takes  away 
or  impairs  vested  rights  acquired 
under  previous  laws,  must  be  con- 
sidered retrospective,  and  opposed 
to  sound  principles  of  jurisprudence 
Davis  V.  O'Ferrall,         .         .168 

2.  The  execution  law  in  force  at  the 
time  of  a  contract  enters  itito  and 
becomes  a  part  of  that  contract,  so 
far  as  its  obligations  and  liabilities 
are  concerned ;  but  such  portions 
of  an  execution  law  as  are  merely 
remedial  do  not  affect  such  obli- 
gations, and  may  be  changed  or 
modified  by  subsequent  legislation. 
Coriell  V.  Ham,      .         .         .     465 

8.  The  substantial  rights  of  parties, 
under  a  contract,  cannot  be  changed 
or  impaired  by  subsequent  laws  ; 
but  the  method  of  enforcing  those 
rights  may  be  changed,  .       ih. 


See  Dower,  3,  4. 


STATUTE  OF  FRAUDS. 

1.  A  parole  contract  to  deliver  hogs 
at  a  future  day  may  be  valid  under 
the  statute  of  frauds,   as  qualified 


by  §  2411  of  the  Code.     Bennett  *. 
Nye, 4ia 

2.  The  facts  which  will  bring  a  parole 
contract  within  §  2411,  may  exis; 
and  be  established  outside  of  the 
stipulation  in  such  contract,         ib. 

3.  B.,  as  principal,  and  P.,  as  security, 
signed  a  note  to  D. ,  for  town  lots 
purchased  by  B.  Before  the  note 
matured,  B.  proposed  that  he  would 
relinquish  the  lots  to  P.,  if  P.  would 
pay  the  note,  and  save  B.  harmless. 
B.  soon  after  left  Lhe  state.  After 
judgment  was  obtained  against  P. 
on  the  note,  he  paid  the  same  ;  and 
subsequently,  in  a  suit  against  B. 
for  the  amount,  B.  proposed  to  prove 
by  parole  the  agreement  under 
which  P.  was  to  pay  the  note  and 
B.  relinquish  to  him  the  lots  :  held, 
that  parole  proof  was  not  admis- 
sible, and  that  such  an  agreement, 
unless  in  writing,  is  within  the 
statute  of  frnuds,  and  void.  Bum- 
ford  V.  Purcell,      .         .         .488 

4.  A  parole  promise  to  pay  the  debt 
of  another,  without  consideration,  ia 
void  by  the  statute  of  frauds,  even 
if  that  promise  was  made  by  a  party 
who  signed  the  note  as  security  oi 
indorser,        ....      ib, 

5.  All  contracts  for  the  sale  of  land, 
or  for  any  interest  in  or  concerning 
them,  should  be  in  writing ;  hence 
an  agreement  by  B.  to  relinquish  a 
purchase  of  lots  to  P.,  upon  condi- 
tion that  P.  would  pay  B.'s  note  to 
D.,  which  was  signed  by  P.  as  secu- 
rity, .should  be  in  writing,     .       ib. 

6.  A  verbal  contract  for  two  lots,  to 
be  paid  for  in  printing  and  cash,  is 
within  the  statute  of  frauds,  if  no 
part  of  the  stipulated  price  had 
been  paid,  and  if  the  vendee  did  not 
acqixire  possession  of  the  premises. 
Morgan  v.  McLaren,      .        .    636 

See  Trust,  1. 


STATUTE  OF  LIMITATION. 

1.  Where  the  statute  of  limitation  is 
pleaded  in  bar  to  an  action,  a  re- 
plication, resting  upon  the  facts 
that  the  )ilaintiff  wns  a  non-re.'^i- 
dent,  and  that  the  contract  was 
made  in  another  state,  is  demur- 
rable.    Bruce  v.  fyuck,  .         .143 
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.  Where  a  cause  of  action  on  awritten 
instrument  had  accrued,  but  was 
not  barred  at  the  time  the  Code 
took  effect,  the  time  allowed  for 
the  commencement  of  the  action 
would  be  five  years  from  July  1, 
1851.     Roop  V.  Seaton, .         .   '252 

.  In  an  action  for  the  specific  per- 
formance of  the  conditions  of  a  title 
bond,  where  the  facts  set  forth  in 
the  petition  would  take  the  case 
out  of  the  statute  of  limitations, 
that  statute  cannot  be  successfully 
pleaded,  unless  such  averments  in 
the  petition  are  denied  by  an  ac- 
companying answer  ;  and  in  such 
case,  the  issue  of  facts  presented  by 
the  denials  in  the  answer  should 
be  tried.     Wi-ight  v.  LeClair( ,     420 

.  A  title  bond  for  land  cannot  be 
barred  under  the  fourth  section  of 
the  act  of  1843  for  the  limitation  of 
actions,  .  .         .         .       ib. 

.  The  fourth  section  of  the  statute  of 
limitation  of  1843  cannot  be  pleaded 
ill  bar  to  an  action  founded  upon  a 
judgment  rendered  before  a  justice 
of  the  peace  in  this  state.  Dane- 
tnuller  v.  Burton,  .         .         .445 

.  The  certified  transcript  of  a  justice 
of  the  peace  is  made  by  law  as  con- 
clusive in  the  courts  of  this  state  for 
certain  purposes,  as  the  transcript  of 
a  court  of  record,  and  for  that  reason 
the  fifth  section  of  the  statute  of 
limitations  would  seem  appropriate 
to  actions  founded  upon  transcripts 
from  justices'  courts,     .         .       ib. 

.  In  Bruce  v.  Luch,  ante,  143,  the 
question  is  not  decided  whether  an 
action  founded  upon  a  justice's 
transcript  from  another  state  is 
within  the  fourth  section  of  the  liuii- 
tatiin  law  of  1843,         .         .       ib. 


STEAMBOAT. 

I.  A  general  judgment  on  a  note  for 
eervices  rendered  to  a  steamboat, 
cannot  have  the  effect  of  a  preferred 
claim  under  the  act  of  1847,  unless 
the  judgment  specify  and  fix  the 
lien.     Miller  v.  Gallund,        .     191  I 

%  Under  the  act  of  1 838,  authorizing 
attachments  against  boats  and  ves- 
sels, the  jurisdiction  of  the  district 
court  does  not  depend  upon  the 
«trict  regularity  of  the  oflBoor's  re- 


turn, when  the  proceedings  in  other 
respects  were  fully  authorized,  191 

See  Common  Carrier,  1, 


STOCK  SUBSCRIPTION. 

See  Contract,  1. 

Plank  Road  Company,  1. 
Pleading,  2. 


STREETS. 

The  city  of  Keokuk  is  authorized 
by  its  charter  to  establish  and  regu- 
late the  grade  of  streets.  Creal  v. 
City  of  Keokuk,      ...       47 

.  A  city  authorized  to  establish  and 
regulate  the  grade  of  streets  is  not 
liable  for  damages  growing  out  of 
the  proper  exercise  of  that  autho- 
rity,      .         .         .         .         .      ib. 

.  The  power  to  regulate  the  grade 
of  streets  comprises  the  power  to 
change  the  grade,  without  incur- 
ring liability  for  the  prudent  exer- 
cise of  that  power,         .         .      t6. 


SUPREME  COURT. 

.  The  supreme  court  will  only  try 
and  determine  such  matters  as  ap- 
pear of  record.  Partridge  v.  Cork- 
ery, 383 

,  A  petition  for  re-hearing  should  not 
be  favored  by  the  supreme  court, 
unless  applied  for  at  the  time  the 
judgment  was  rendered.  Emerson 
d;  Shields  v.   Tomlinson,  .     398 

,  After  rights  are  vested,  under  a 
decision  of  the  supreme  court,  no 
discretionary  power  can  be  exer- 
cised by  that  court  to  change  or  set 
aside  such  decision,         .         .      ib. 

.  The  court  will  not  presume  a  state 
of  facts  which  would  make  the  fol- 
lowing charge  to  the  jury  errone- 
ous :  "  That  if  the  enclosures  of 
the  defendant  were  not  protected 
by  a  good  and  sufiicient  fence,  such 
as  would  protect  his  crops  from 
stock  not  breachy,  that  he  could  not 
be  allowed  his  damages."  Lawson 
V.  Campbell  dk  Brother,  .     413 

.  In  an  action  upon  an  injunction 
bond,  extraneous  matter  in  refer- 


608 


INDEX. 


ence  to  the  injunction  proceedings, 
and  which  are  not  of  record  in  the 
case,  and  were  not  considered  by 
the  court  below,  will  not  be  enter- 
tained by  the  supreme  court.  Dean 
V.  Hall,        .         .         .         .425 

6.  Where  objections  were  not  raised 
in  the  district  court,  they  will  not 
be  favored  in  the  supreme  court, 

ih. 

7.  Where  a  principle  has  been  re- 
cognized by  the  supreme  court,  it 
should  not  be  overruled  unless  it 
is  palpably  wrong,  or  has  been 
changed  by  legislative  enactment, 
Lemp  V.  Hastings,         .         .448 

8.  This  court  will  not  entertain  errors 
which  do  not  appear  of  record. 
Parker  v.  Pierce,  .         .         .     452 

9.  The  affidavits  of  a  newspaper  pub- 
lisher, that  a  notice  of  a  mortgage 
sale  was  dtily  made,  cannot  be  ob- 
jected to  in  the  supreme  court  un- 
less the  objection  was  first  made  in 
the  court  below.     Rowan  v.  Lamb, 

468 

10.  Where  an  objection  to  pleadings 
was  not  first  raised  in  the  court 
below,  it  should  not  be  entertained 
by  the  supreme  court.  Hunt  v. 
Bennett,  .        .         .512 

11.  The  supreme  court  will  not  con- 
sider new  causes  of  demurrer,  which 
were  not  presented  to  the  court  be- 
low.    Bridgman  v.  Wilcut,   .     563 

12.  Supreme  court  rules,  ,        .     670 


SUPERINTENDENTS    OF    PUB- 
LIC INSTRUCTION. 

8u  School  Fcnd  Commissioner. 


SUPERVISOR. 

.  Where  a  plea  in  abatement  put  in 
issue  plaintiif  s  right  to  the  office  of 
supervisor,  it  was  incumbent  upon 
him  to  show  that  he  held  the  office 
by  right.     Davis  v.  Moffiti,  92 


SURETIES. 
See  Sheeift's  Bonds. 


TAX  TITLE. 

1.  In  a  proceeding  to  foreclose  the 
equity  of  redemption  to  land  held 
by  tax  title,  a  party  holding  the 
sheriff's  certificate  of  purchase  of 
the  same  land  on  execution  sale,  is 
sufficiently  interested  to  appear  as 
defendant.    Brobst  v.  Thompson,  135 


TENDER. 

1.  It  is  essential  to  the  validity  of  a 
tender  of  money,  that  he  who  makes 
the  tender  should  have  the  money 
in  court.  The  necessity  for  this  rule 
is  not  obviated  by  the  Code.  Kin- 
ney, J.,  contra.     Johnson  v.  Trigg», 
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2.  If  a  tender  was  not  claimed  on  the 
trial  before  a  justice,  it  should  not 
be  entertained  on  appeal  in  the  dis- 
trict court,     .         .         .         .       ib. 

3.  A  tender  of  the  amount  due  does 
not  satisfy  the  demand,  but  if  kept 
good,  it  stops  interest  and  saves  cost, 

ih. 

i.  A  tender  admits  the  plaintiff's 
cause  of  action  to  the  amount  of  the 
sum  tendered,        .        .        .      ib. 

5.  A  tender  admits  the  liability  oi 
indebtedness  to  the  amount  of  the 
sum  tendered.     Frink  v.  Coe,     55& 


TITLE. 

Where  title  is  derived  from  trus- 
tees who  had  the  legal  title  as  well 
as  the  power  to  sell,  such  title  can 
only  be  divested  by  direct  proceed- 
ing in  chancery,  and  can  only  be 
overcome  by  a  paramount  antece- 
dent title.    Rowan  v.  Lamb,        468' 

See  County  Court,  4. 
Deed  of  Trust,  1, 
Judicial  Sale. 
Sheriff's  Sale. 


TITLE  BOND. 

See  Specific  Fgrformanoe,  3. 
Statute  of  Limitation,  4. 


mDBX. 
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TRANSCRIPT. 

1.  Where  a  justice  of  the  peace  sent 
np  to  the  district  court  an  amended 
transcript,  on  discovering  an  omis- 
sion in  the  one  first  sent  up,  and 
within  the  time  required  for  the 
returning  of  the  transcript  in  ap- 
peal cases,  it  is  error  in  the  district 
court  to  reject  such  amended  tran- 
script.    Smith  V.  Snodgrass,       282 

2.  where  there  is  good  reason  for 
believing  that  a  full  and  true  tran- 
script has  not  been  sent  up  from  a 
justice  of  the  peace,  and  where  ap- 
plication was  made  within  a  reason- 
able time  for  a  rule  to  perfect  the 
record,  it  is  error  to  refuse  such 
rule,    Atwater  v.  Woodward,     431 

See  Statute  of  Lihitations,  6, 7. 


TRESPASS. 

1.  In  an  action  to  recover  the  value 
of  an  elk  killed  by  defendant,  and 
where  he  set  up  in  defense  that  the 
elk  was  trespassing  upon  his  en- 
closure, and  had  introduced  evi- 
dence to  show  the  value  of  the  elk : 
held,  that  the  plaiutifiP  should  be 
permitted  to  give  rebutting  evi- 
dence in  reference  to  the  trespass 
and  the  value  of  the  elk.  Lawton 
T.  Campbell  ofe  Brother,  .    418 

See  Plbadino,  17. 


TRUST. 

1.  M.  hela  a  claim  on  one  quarter  of 
a  quarter  section  of  land,  and  con- 
tracted with  S.  for  one  quarter  of 
a  one  hundred  and  sixty  acre  land 
warrant,  with  the  understanding 
that  S.  should  enter  the  quarter 
section  of  land  in  his  own  name, 
and  deed  to  M.  his  portion.  After 
entering  the  land,  S.  recognized 
the  arrangement  in  two  or  three 
transactions,  but  finally,  when  M. 
tendered  to  him  the  price  stipulated 
lor  one  fourth  of  the  warrant,  S. 
refused  to  make  the  deed  :  held, 
that  the  circumstances  and  equities 
removed  the  case  from  the  statute 
of  fraud,  and  created  a  trust  which 
Vol.  IV. 


should   be    enforced    against    S. 
Mclntire  v.  Skinner,    .        .       89 

2.  An  oral  trust  may  be  established 
by  parole  testimony,  if  a  voluntary 
acknowledgment  can  be  proved,  ib, 

3.  A  resulting  trust  may  be  estab- 
lished by  parole  proof,  .  ib. 

4.  Where  a  petition  does  not  set  out 
a  case  of  trust,  nor  pray  for  reUef 
for  that  cause,  it  cannot  present  a 
case  for  equity  jurisdiction  on  the 
ground  of  trust.  Claiuaen  v.  La- 
/rem, 224 

See  Dkkd  or  Tbust,  1. 

TiTLB,  1. 


V 

VALUATION  LAW. 
Su  Shbbifb''b  Salb,  XL 

VARIANCE. 

,  The  petition  is  the  foundation  of 
the  action,  and  the  notice  should 
conform  to  it ;  and  in  case  of  vari- 
ance, the  discrepancy  should  fall 
upon  the  notice.  Such  discrepancy 
is  cured  by  appearance.  Prink 
de  Co.  V.  Whicker,         .        .    882 


Su  Pbaotiob,  8. 


VERDICT. 

1.  An  informal  or  ambiguous  verdict 
may  be  corrected  or  explained  at 
any  time  before  the  jury  is  dia- 
chai^ged.     Orton  v.  The  State,    140 

See  EviDENOB,  13. 


VESTED  RIGHXa 
Su  Statctb,  1. 

w 

WITNES8. 
1.  A  witness  is  entitled  to  Um  hvm 
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the  oountj  for  his  attendance  in  a 
criminal  cause  on  a  preliminary  ex- 
amination before  a  justice  of  the 
peace.  Johnson  County  v.  Por- 
ter,         79 

2.  A  defendant  called  upon  as  a  wit- 
ness by  the  opposite  party,  may, 
under  the  Code,  testify  to  facts 
afiFectiug  himself,  but  not  to  facts 
calculated  to  transfer  the  liability 
from  himself  to  the  separate  pro- 
perty of  his  co-defendants.  Mer- 
chand  <Si  Co.  v.  Cook,     .        .115 

S.  A  witness  should  be  required  to 
state  facts,  and  not  his  opinion, 
except  on  questions  of  science, 
skill  or  trade,  in  relation  to  which 
he  is  an  expert.  WhUmore  v.  Bow- 
man,      148 

A.  ■  Upon  questions  wherein  the  jurors 
are  as  well  qualified  to  form  an 
opinion  as  the  witnesses,  the  opimon 
of  the  latter  should  not  be  received 
invrideoM^  .        .        .      j& 


5.  As  a  general  rule,  witnesses  are  to 
state  such  facts  as  are  relevant  to 
the  issue,  and  from  those  facts  the 
jury  are  to  draw  their  own  conclu- 
sions, ....     148 

6.  A  witness  whose  name  is  not  in- 
dorsed on  the  mdiotment,  if  ob- 
jected to,  should  not  be  permitted 
to  testify  in  behalf  of  the  state. 
Smith  V.  The  State,       .         .189 

7.  Where  it  appeared  that  E.  Kam- 
berling  was  a  witness  before  the 
grand  jury,  although  the  name 
indorsed  on  the  indictment  was 
"  E.  Kimberling,"  he  was  properly 
admitted  as  a  witness  on  the  trial 
Houston  V.  The  State,  .        .     437 

See  Defusitionb,  8. 


WRIT  OF  ERROB. 
Set  AxeBAL,^. 


IHE   END. 


^LU.>-ANl.CL/:j^ 


~^r-7nnK'\/-'^n'i^ 


"v7?MlAiMnH-tV^  ■■ 


.^^l•IIBRARY 


ITV3-J0^  %OJIW1-J0'^ 


.V)r-iAL!ru/,: 


.VifLALirU/f/^ 


'^^jvyan-^-'      ^^\avHan-T^ 


.,  >:•  v^ . 


iBRARY(9/'  xA^t-UBRARY 


m-'m  %0J!TV3'JO"  ^OJlWD-JO'f^ 


mm 

mEEtM 

^^HOMTi)                                i 

m 

